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D E C I S I O N 
A.  
Description of the proceeding
1.  
The respondent (the plaintiff) is a Lebanese citizen who was captured and brought to Israel by security forces in 1994 (hereafter: “the plaintiff”). He was held, for eight years, in administrative detention in Israel, until he was released and returned to Lebanon in the framework of a prisoner exchange in early 2004. The plaintiff was interrogated for a few months in 1994 regarding his activity in the Lebanese Amal movement, and with regard to his responsibility for holding the navigator Ron Arad in captivity until 4 May 1988.
2.  In 2000, the plaintiff filed a suit for damages against the state, contending that during the period in which he was interrogated after being brought to Israel, he underwent severe torture, which included an act of sodomy. For these acts, the plaintiff contends, the state is obligated to compensate him in the sum of NIS 6,000,000. The state denied the plaintiff’s claims in an answer that was filed on its behalf.

3. Prior to the hearing of evidence in the file, and because of the anticipated release of the plaintiff, the court ordered that the early testimony of the plaintiff would be taken prior to his leaving the country, despite the state’s opposition to this procedure. Cross-examination of the plaintiff on his affidavit was heard on 27 January 2004, and additional evidence was scheduled to be heard in June-July 2004, which date was subsequently postponed until January 2005.

4. On 3 November 2004, the state filed an application to summarily dismiss the claim, under section 101(a)(3) of the Civil Procedure Regulations, 5744 – 1984, which enables the court to dismiss a suit at any time for “any other reason for which it thinks the suit may be dismissed at the start with respect to the said defendant.” The state argued that it is not allowed to investigate the plaintiff’s claim after he returned to be a resident of an enemy state (Lebanon), and after he joined the ranks of Hezbollah, and also because the claim became academic in that, by law, it would be impossible to transfer money to the plaintiff if he were to succeed in his suit, in light of the provision of section 3 of the Trading with the Enemy Ordinance, of 1939. The state's application was supported by the opinion of Lt. Col. Yosef Kuperwasser, head of the Research Unit, in the Intelligence Department (hereafter – “Kuperwasser), which delineates the plaintiff’s activity against Israel in the past and present.

5. Counsel for plaintiff requested that he be allowed to examine Kuperwasser on his opinion, and this examination took place on 5 July 2005. Also, plaintiff’s counsel filed a detailed response in writing to the application to summarily dismiss the suit, and the state filed its reply to the plaintiff’s response.

B.  
Contentions of the sides

6. In its application, the state raises the following contentions, relying on the opinion of Kuperwasser, whereby the plaintiff’s returned to the cycle of terror against the State of Israel upon his return to Lebanon and his joining the Hezbollah organization. I shall relate only to those claims that are based on facts that are not in dispute or as those that arise from the opinion or testimony of Kuperwasser. These are the state’s contentions: 
a. When the plaintiff became a resident of an enemy state, he no longer has access to the state’s courts, this under Anglo-American law, which was adopted also in Israel, and as common sense dictates.

b. Not only did the plaintiff return to be a resident of an enemy state, he became himself an enemy of Israel when he returned to Lebanon and joined Hezbollah. Therefore, under the Trading with the Enemy Ordinance, he is not entitled to receive monetary compensation even if he proves his claim, inasmuch as the said ordinance prohibits the transmission of money to an enemy or to a resident of an enemy state.

c. Handling of the claim by the plaintiff, after he returned to Lebanon and given that he is active in the framework of the Hezbollah organization against the State of Israel, constitutes misuse of court proceedings and lack of good faith. The state also contends that the objective of the suit is “to harm the State of Israel and defame it,” and that allowing the suit to be heard “will turn the judicial system. . . into a tool in the hands of an enemy of the state.”

7. Counsel for the plaintiff, in his response, raises a long list of legal arguments, and I shall relate to only those contentions that are based on the facts that are not in dispute, or which arose from the testimony of Kuperwasser, inasmuch as the plaintiff did not submit an affidavit to support his response. These are plaintiff’s counsel’s contentions: 
a.  
The application to summarily dismiss the suit was filed following delay and was not made in good faith, some four and one-half years after the suit was filed, and some twenty months after the plaintiff returned to Lebanon. Throughout this entire period of time, the state repeatedly announced that the release of the plaintiff and his return to Lebanon will not prevent continuation of hearing of the suit, and that the plaintiff’s testimony could be taken by video-conference or the plaintiff would be allowed to enter the country as a tourist for the purpose of testifying. Therefore, the state is now prevented from contending that the plaintiff’s return to Lebanon is grounds to dismiss the suit.

b.  
The Supreme Court sitting as the High Court of Justice has held more than once that the right of access to the courts in Israel shall not be denied to members of terrorist organizations or residents of enemy states, when their rights are violated. This case law must apply also to a complaint for compensation that a subject of an enemy state files for violation of his rights that took place in Israel.

c.  
The right to seek redress in the courts is a constitutional human right, which does not result from nationality or residence, and is not to be denied unless expressly provided by law. Whereas the right of the plaintiff to file suit in Israel is not denied by any law, it is not possible to deny him access to courts in Israel, and he is also entitled to monetary compensation as a result of the violation of his rights.

d.  
In light of the Basic Law: Human Dignity and Liberty, the old Anglo-American doctrine, whereby the claim of an enemy is not to be heard, should no longer be followed, even if this doctrine was once accepted in Israel. Anglo-American law itself no longer follows this old doctrine. 

e.  
It is not proper for the state to try to avoid its responsibility for wrongs committed by its agents against the plaintiff while he was detained in Israel, with the objective of preventing exposure of the horrible acts that he alleges were committed against him, and to evade judicial review of these acts.

f.  
Under domestic law and international conventions to which Israel is party, every state must take judicial means to prevent torture of detainees, and to ensure that violation of this obligation will not be left without appropriate remedy, including payment of compensation. This fundamental right of a detainee is given to every person found within the borders of the state, and cannot be denied under international law only because he is a resident of an enemy state. International customary law is part of Israeli law, and Israeli law must be interpreted in a manner that is consistent with international law.

g.  
The state’s contentions regarding the plaintiff being an enemy of the State of Israel should not be accepted. A substantial portion of the actions of Hezbollah relate to social affairs in Lebanon, and not every member of this party dedicates himself to the destruction of Israel. In the past, Hezbollah realized its legitimate right to oppose the Israeli occupation. But since withdrawal of IDF forces from Lebanon, the organization’s activities focus on “liberation of Shaba Farms,” and also “protection of the southern border (of Lebanon) with Israel,” and actions intended to prevent penetration of Air Force aircraft in the skies over Lebanon. The plaintiff joined the “political wing” of Hezbollah, and he does not carry out any actions against the State of Israel.

h.  
The application is not supported by affidavit, but only by the opinion of Kuperwasser, which was not prepared according to law. 

8. In the matter of plaintiff’s counsel’s last contention, regarding the opinion of Kuperwasser, I already decided, on 15 November 2004, that the opinion was properly prepared, in accord with the requirements of section 24 and the first schedule to the Evidence Ordinance [New Version], 5731 – 1971. This futile contention, which plaintiff’s counsel repeats in his response to the application, is not understood. The application indeed is not supported by affidavit, and therefore I shall not relate to facts contended in the opinion that are in dispute, unless they arise from Kuperwasser’s opinion or testimony. I also shall not relate to factual contentions in dispute that are found for the most part in the plaintiff’s response.

C.  
The plaintiff as an enemy of the State of Israel
9. Section 91 of the Penal Law, 5737 – 1977, defines “enemy” as

anyone who is or declares himself to be a belligerent or maintains or declares himself to be maintaining a state of war against Israel, whether or not war has been declared and whether or not armed hostilities are in progress, and it also means a terrorist organization.



Section 91 of the Penal Law also defines “terrorist organization” as

an organization aiming at or working for the downfall of the State or the impairment of it security or that of its inhabitants or the infliction of harm on Jews in other countries.
 
The Prevention of Terror Ordinance, 5708 – 1948 states, in section 1, as follows:
“terrorist organization" means a body of persons resorting in its activities to acts of violence calculated to cause death or injury to a person or to threats of such acts of violence;
"member of a terrorist organization" means a person belonging to it and includes a person participating in its activities, publishing propaganda in favor of a terrorist organization or its activities or aims, or collecting moneys or articles for the benefit of a terrorist organization or activities.

Section 2 of the Ordinance states:
A person performing a function in the management or instruction of a terrorist organization or participating in the deliberations or the framing of the decisions of a terrorist organization or acting as a member of tribunal of a terrorist organization or delivering a propaganda speech a public meeting or over the wireless on behalf of a terrorist organization shall be guilty of an offence and shall be liable on conviction to imprisonment for a term not exceeding twenty years.
10. On 22 June 1989, the government of Israel declared the Hezbollah organization a terrorist organization (Yalkut Pirsumim 3675, 5749 – 1989, p. 3474), and under section 8 of the Prevention of Terror Ordinance, this is sufficient to prove in any legal proceeding that it is a terrorist organization. Under section 7 of the Ordinance, to prove in any legal hearing that a body of particular persons is a terrorist organization it is sufficient that members in that organization carried out acts of violence that were liable to cause the death of a person, or members in the organization took responsibility for such acts after the founding of the state.

There is no doubt that the Hezbollah organization comes within this definition, even following the withdrawal of IDF forces from Lebanon, as appears from the opinion of Kuperwasser (section 12 and 24). In his testimony as well, Kuperwasser stated that Hezbollah was and continues to be a terrorist organization operating against Israel, including against civilians, and opposes its existence even after withdrawal of IDF forces from Lebanon (pp. 26-29, 39-41). The contention that this organization is engaged solely in legitimate opposition to the occupation was rejected by the Supreme Court in the judgment it gave following withdrawal of IDF forces from Lebanon. In E. A. 11280/02, Central Elections Committee for the Sixteenth Knesset v. MK Ahmad Tibi, P. D. 57 (4) 1, 73, contentions similar to those made by plaintiff’s counsel were raised  regarding the pacifistic character of Hezbollah, and the Honorable Justice T. Sternberg-Cohen held:

With respect to the question of Hezbollah’s being a terrorist organization, it is sufficient that the government of Israel declared the organization a terrorist organization pursuant to its authority by law in order to hold that it indeed is a terrorist organization. No person may define, as his heart desires, the status of Hezbollah in the eyes of the State of Israel. Therefore, support for Hezbollah is support for a terrorist organization. Furthermore, the declaration comes on the backdrop of the violence and the armed activity of the organization against the State of Israel, which resulted in many victims. . .

In the case of the plaintiff himself, this court held, prior to his release from administrative detention, that the Hezbollah organization has continued, after the withdrawal of IDF forces from Lebanon, to act against the security of Israel, and that release of the plaintiff and his return to Lebanon are liable to endanger state security (see Adm. Det. 1/94, 18/94, supra, opinion of the Honorable President U. Goren, Misc. Appl. 91589/02, State of Israel v. Sheikh ‘Obeid and Mustafa Dirani, not reported, and Misc. Appl. 91257, in the same matter, not reported, opinion of the Honorable Z. Caspi). The decision of the Honorable President Goren was confirmed by the Supreme Court in Adm. Det. App. 5652/00, P. D. 55 (4) 913, and the Honorable Justice E. Matza held that, “the Hezbollah organization renewed its terrorist activity toward Israel” after the IDF withdrew from Lebanon.

Note well: under section 11 of the Prevention of Terror Law, “If it is determined by a final judgment that a particular body of persons is a terrorist organization, the judgment shall, in any other legal proceeding, be considered as prima facie evidence that that body of persons is a terrorist organization.”
11. The plaintiff was deputy head of the Amal organization, and according to the opinion of Kuperwasser, took part in dozens of attacks against IDF soldiers. This organization founded, in 1985, a body called “Believing Resistance,” [??]the military arm of Amal that was responsible for attacks against Israel, and the plaintiff stood at its head (sections 7-8 of the opinion and the plaintiff’s testimony in Adm. Det. 1/94, 18/94, in the District Court in Tel Aviv on 24 May 2000, which was attached as Appendix A to the opinion). In the plaintiff’s home a document was seized that describes the general mode of operation of Believing Resistance against Israel, by means of carrying out suicide attacks and abductions (Appendixes B/1 and B/2 of the opinion). The plaintiff also described in his own handwriting the attacks this entity carried out (Appendix C/1). In the framework of plaintiff’s activity as described above, he held the captive navigator Rona Arad in the years 1986-1988 (see the testimony and comments of his counsel in Adm. Det. 1/94, supra, Appendixes A/1, D/1-3 of the opinion).

12. Over the years, the Believing Resistance organization came closer to Hezbollah, so much so that they merged (section 12 of the opinion). Upon plaintiff’s return to Lebanon after his release from detention in Israel, he met with the Hezbollah leadership, and on 8 April 2004, announced with his comrades in Believing Resistance that they were joining Hezbollah (sections 15-16 of the opinion, and testimony of Kuperwasser, at p. 32). The plaintiff was given the post of “in charge of political affairs” in the framework of Hezbollah’s political council, which is one of the three executive bodies of the organization, and he is primarily in charge of the political and public relations activity of the organization (sections 17-22 of the opinion). In an interview that the plaintiff gave to a Lebanese television station on 2 October 2004, he supported the release of “Palestine” from Israel, and confirmed that he had joined Hezbollah. In the interview, he refers to Israel as the “enemy” occupier of “Palestine” and “to a campaign with the Israeli enemy” (The interview is attached as Appendixes G/1 and G/2 of the opinion, both in a Hebrew transcript and on a disk). 
13. Plaintiff’s counsel attached to his response the research of Daniel Sobelman, of the Jaffe Strategic Research Center: “New Rules of the Game – Israel and Hezbollah after the Withdrawal from Lebanon, June 2003.” This research, which was not submitted as an expert opinion, cannot compete with the opinion of Kuperwasser; also, it is not updated to the time the application was filed. In any event, this research, too, concludes that Hezbollah did not cease its military activity against Israel, and even increased its attempts to penetrate the Arab population in Israel, and collaborated with Palestinians in carrying out an attack in Israel in March 2002. 

The author points out the preparation of Hezbollah’s heavy artillery infrastructure against Israel. Therefore, according to this writer as well, there is no basis for Plaintiff’s counsel’s contention that Hezbollah focuses at the present time on “liberation of Shaba Farms.” Also of relevance today is the article of Dr. Reuven Pedhazur, of Ha’aretz, published on 16 August 2002, indicating that Hezbollah “is keeping the rules.” These are all part of the historical record, and do not detract one bit from the status of Hezbollah as a terrorist organization.

14. In light of all these things, it is hard to understand how it can be denied that the Plaintiff not only belongs to a terrorist organization that is an enemy of Israel, but that he, himself, is such an enemy. The activity of the Plaintiff as a senior member of the Hezbollah organization, which is a “terrorist organization” [under both the Penal Law and the Prevention of Terror Ordinance] [??I changed it a bit – both phrases are translated as “terrorist organization”??] operating against Israel, is sufficient to turn him into an “enemy.” It should be emphasized, in this regard, that ostensible “political” activity, or organizational or propaganda activity carried out in the framework of a terrorist organization, constitutes part of the terrorist activity against the State of Israel, as the Supreme Court made clear in Adm. Det. App. 1/87, Faisal ‘Abd al Qader Husseini v. State of Israel, 54 Dinim Elyon 710 (section 8 of the judgment). The same is also stated in section 2 of the Prevention of Terror Ordinance, and in the definition of “member of a terrorist organization” in section 1 of the said ordinance.

D. 
Delay in filing the application and bars to filing it
15. The first argument made by Plaintiff’s counsel is that the state delayed in filing the application, and that it led the Plaintiff to believe that the suit could continue even after he returned to Lebanon, in a way that bars it from arguing against his right to continue the suit. This argument cannot be accepted. The basis for the application is the legal rule that, the state argues, is customary law today, whereby a foreign resident who is an enemy is barred from filing a suit in Israel, or from continuing such an action, unless he is located in the territory of the State of Israel. In light of the exception to the rule, to which support can also be found in the English law, the state did not file the application so long as the Plaintiff remained in Israel. There is, indeed, support also for the opinion that a resident of an enemy state who was detained in England for his involvement in hostile actions taken against it is not entitled to file suit there (see section 26(c) below). But this question remains unclear in English case law.

Furthermore, the application is based primarily on the argument that, since the Plaintiff returned to Lebanon, he has been acting against the State of Israel in the framework of a terrorist organization, and these facts, too, relate to incidents that took place after the Plaintiff was released from prison in Israel.
Indeed, the state made declarations in this proceeding from which it can be understood that the proceeding could have continued also after Plaintiff’s return to Lebanon. The plaintiff also declared in the proceeding that was held in the matter of his detention that he would not return and act against Israel after its withdrawal from Lebanon (Adm. Det. 1/94, 18/94, supra in ‘Obeid and Dirani, opinion of the President U. Goren). But it appears that it was his joining the ranks of Hezbollah after his release – and not his being a Lebanese subject – that motivated the state to file the application. Therefore, the conduct of the state should not be considered delay that bars it from making the application or that estoppel applies.

E.  
Continuation of the suit: substantive rights versus procedural rights 
16. The application filed by the state raises two separate questions that must be discussed. The first question is whether the plaintiff is denied the right to continue his suit because he is a resident or subject of Lebanon, which is an enemy state, or because he is an enemy of Israel. The second question is whether, in light of the statutory prohibition on transmitting money to a resident of an enemy state, the plaintiff is denied the right to receive monetary compensation. The two cases do not involve the substantive right of the suit’s cause of action, or the relief that may be requested pursuant to it. We are involved with a procedural rule that prevents, it is argued, a resident of an enemy [state][??] access to the courts in Israel, and the statutory prohibition on transferring to the plaintiff, who lives in Lebanon, the sum of money that will be adjudicated in his favor if he succeeds in his suit (see the comments of the Honorable Justice Y. Zusman, as his title was at the time, in HCJ 24/52, Na’ima Nasser Hakim v. Minister of the Interior,  P. D. 6 638, 642). This matter will be clarified below in this decision, when relating to the rules relating to the aforesaid prohibition.

F.  
The Trading with the Enemy Ordinance, of 1939 

17. I shall begin with a discussion of the simpler argument, the one dealing with the Trading with the Enemy Ordinance, of 1939 (hereafter: “the Ordinance”). Counsel for the plaintiff chose to ignore this contention in his response, even though it is based on a clear, binding provision of law in Israel, for which support is also found in international law. However, as will be explained below, the prohibition stated in the Ordinance does not lead to the conclusion, which the state contends, that this Ordinance contains a provision that bars continuation of hearing of the suit. This ordinance can only prevent the transmission to Lebanon of the compensation money that will be adjudicated in favor of the plaintiff, should he succeed in his suit.

18. Section 3(1) of the Ordinance prohibits all trade with an enemy, and also establishes criminal sanctions for contravention of the prohibition. The term “enemy” is defined in section 4(1) to include “any individual resident in enemy territory” and “enemy” is “any state. . . at war with the State of Israel.” Section 3(3) of the Ordinance states the prohibition on trading with the enemy, which applies also to a “person acting on behalf of an enemy.” The prohibition on trade with the enemy also applies to payment or transmission of money “to an enemy or for the benefit of an enemy or to a place in enemy country” (section 3(2)(a)(2) of the Ordinance). Section 4(d) of the Prevention of Terror Ordinance, 5708 – 1948, prohibits the transmission of money “for the benefit of a terrorist organization.”  
The High Court of Justice has held that, upon the ceasefire signed with Lebanon, war with that country has ended (HCJ 101/54, Jadai v. President of the Executioners Office, P. D. 9 (1) 135, 140-141). However, the treatise of Y. Dinstein, Laws of War (1983) 37-38, 41, indicates that every war between Israel and its neighbors after 1948 reinstituted the state of hostilities, and this is, for example, the situation with Syria to the present day. This also is true with respect to the management of the war with Lebanon in 1982. In HCJ 574/82, Al Nawar v. Minister of Defense, P. D. 39 (3) 449, 460-461, the Honorable President M. Shamgar expressed doubt whether the court would today follow the comments made in Jadai, supra, and pointed out there is support for the opinion, accepted by many specialists in the laws of war, that ceasefire agreements do not end the state of war, inasmuch as they do not include such a declaration. Also, in HCJ 24/52, N’aima Nasser Hakim v. Minister of the Interior, P. D. 6 638, [??this is fully cited on the previous page. Do you want to say "in HCJ 24/52, Hakim, supra" or simpler still "in Hakim, supra. . .??] the state raised the argument that the petition was filed in the name of a resident of Lebanon, which is an “enemy state,” and the High Court of Justice discussed the applicability of the English rule of law that bars a resident of an “enemy state” from access to the courts, on the presumption that a resident of an enemy state is indeed involved.

In light of the situation described in the opinion of Kuperwasser, and the comments he made during his testimony, it appears that it is unrealistic to hold that the state of war between Lebanon (and also Syria) and Israel ended in 1948, when we are witness, from time to time, to attacks coming from Lebanon and striking our northern border. It should be mentioned that the Trading with the Enemy Ordinance applies also in Jordan, and Jordanian law viewed Israelis, following the ceasefire agreements in 1948, as residents of an enemy state (see E. Zamir and E. Benvenisti, The Legal Status of Lands Acquired by Israelis before 1948 in Judea ,Samaria,  Gaza Strip and East Jerusalem, Jerusalem Center for Israel Studies” (1993), pp. 49-50). Therefore, I am of the opinion that, with respect to the Trading with the Enemy Ordinance, of 1939, a person who lives in Lebanon is considered a “person who lives in an enemy country” within its meaning in section 4(1) of the Ordinance.

19. The Trading with the Enemy Ordinance was intended to achieve the interests of the British Mandate in the Land of Israel, and prohibit trade with residents of states that were at the time at war with Britain. The State of Israel adapted this Mandatory legislation upon the founding of the state, for the purpose of handling the property of residents of enemy countries and to prevent trade with them (on the history of the Ordinance, its provisions and purposes, see Zamir and Benvenisti, supra, at pp. 33 ff). The Ordinance was amended by the Knesset in the Amendment of the Trading with the Enemy Ordinance Law, 5710 – 1950. 
In HCJ 4731, Ze’ev Golan v. Custodian of Absentee Property, P. D. 48 (2) 638, 645, the Supreme Court quoted, in its reference to the Trading with the Enemy Ordinance, from the book of Zamir and Benvenisti, supra, at pp. 39-40, as follows:

The powers regarding enemy property were intended to fulfill primarily the interests of the state (or, in the case of the British Mandate, the interests of the Mandatory authorities as part of Great Britain). At times, these interests correspond to the interest of the owner of the property (such as protecting the property and preventing control over it and harm to it in the absence of the owners). In other cases, no such correspondence exists. 
The Supreme Court pointed out that the fate of these properties will be determined in the future as a possible consequence of political arrangements between the State of Israel and its neighbors.
The above comments indicate that the Trading with the Enemy Ordinance was not intended to impair the rights of residents of enemy countries to their property, but to freeze the possibility of realizing these rights so long as they are nationals of a state that is in a state of war with Israel. The purpose of the Ordinance is not only to deny residents of enemy countries the right to realize their property, but to protect the property until its fate is determined in the future (see the comments of the Honorable Justice Dunkelblum in HCJ 59/49, Dimant v. Minister of Finance and Custodian of Enemy Property, P. D. 4  164, 167). In Civ. File 6377/04 (Jerusalem), Tova Elimelech Steinberg v. Custodian of Abandoned Government Property in Judea and Samaria (published on the Nevo database), the District Court in Jerusalem (the Honorable Judge Y. Tzaban), held, in section 5, that, “The Ordinance is in accord with international law with respect to trade relations with the enemy and the handling of enemy property in wartime.” Judge Tzaban held, in reliance on Zamir and Benvenisti, supra :

The provisions of the Trading with the Enemy Ordinance, of 1939, regarding enemy property are intended to prevent enemy control over property inside the country, and to prevent benefiting from these properties. These provisions are also intended to ensure preservation of the property until conclusion of the state of war; and indirectly, to attempt to ensure that, upon establishment of a peace arrangement, there will be reciprocity in determining the fate of the property in each of the adversary states. 
As Zamir and Benvenisti point out in their aforesaid book, international law permits states to prohibit by national legislation trade with residents of the enemy state, and also confiscation of their property (p. 35, footnote 17 and the references listed there, and also pp. 116-118).  Dinstein, in Laws of War, supra, at pp. 206-207, makes similar comments. 
20. The Ordinance prohibits trade with the enemy, and even transferring money or commercial documents and securities is forbidden (sections 6 and 7 of the Ordinance). Clearly, the idea underlying these provisions is prevention of any financial assistance that might aid the enemy in its war against Israel. Property and money of residents of an enemy state might be used to purchase weapons and materiel and finance hostile actions against the State of Israel (see Zamir and Benvenisti, supra, 139, which provides references relating to international law). In HCJ 24/62, Na’ima Nasser Hakim v. Minister of the Interior, P. D. 6 638, ustice S. Z. Cheshin, as his title was at the time, held, at p. 640, with respect to the Porter rule, in the English common law, which prohibits a resident of an enemy state to sue in English courts (see below), as follows:

During the course of the war, every state tries to impede the trade of its enemy, to destroy its natural resources, and take hold of its assets. For this reason, trade is stopped between the citizens of one state and the citizens of the other state, the enemy, because continuation of trade relations also provides relief to the enemy state. 
The Honorable Y. Zusman, as his title was at the time, held in the same case, at p. 642: 

Exercising the right of a person residing in an enemy country, it was explained there, is liable to assist the hostile government to which the plaintiff is subject, and payment of the debt owing to that person may constitute, at times, even a criminal offense. The procedural invalidity comes only in the wake of the substantive rule, which delays exercise of the right until the end of the hostilities.
21. Study of the provisions of the Ordinance indicates that the intention was not to deny completely the substantive right of the enemy’s residents to their property, or to money owing them from an Israeli citizen. The granting of property of the enemy’s residents to the custodian bears a provisional character, until suitable arrangements are made upon conclusion of the state of war (Zamir and Benvenisti, supra, 44). In Crim. App. 332/67, Elbo v. Ben David, P. D. 22 (1) 173, 178, the Honorable Justice Landau, as his title was at the time, held that: “So long as the moneys are not released, they are ‘frozen’ by the custodian. . .”
Section 9 of the Ordinance clarifies that the purpose is not only to prevent the payment of money to an enemy, but also to preserve the assts until a peace agreement is signed with the enemy state.

Section 9 of the Ordinance states:

9. Collection of enemy debts and custody of enemy property
(1) 
With a view to preventing the payment of money to enemies and of preserving enemy property in contemplation of arrangements to be made at the conclusion of peace, the President may appoint custodians of enemy property and may by statutory order—

(a)   require the payment to the prescribed custodian of money which would, but for the existence of a state of war, be payable to or for the benefit of a person who is an enemy. . .
Similarly, section 3 of the Trading with the Enemy (Custodian) Order, of 1939, states that “all money which would, but for the existence of a state of war, be payable to or for the benefit of a person who is an enemy” is to be transferred to the custodian. The Ordinance specifies, in section 9, detailed provisions on how to handle and protect enemy property, through the custodian, and it also empowers the Minister of Finance, in special cases, to order the custodian to pay the money to a resident of an enemy state.

22. All the above clearly indicates that the Ordinance is not intended to impair the right of a resident of an enemy state to his property, or to money owing to him, but only to suspend their transfer to the enemy so long as the state of war continues. The Ordinance also contains no prohibition barring the resident of an enemy state to file suit for violation of his rights committed in Israel, subject to the contingency that, should he be awarded any sum of money, that sum is not allowed to be transferred to a resident in an enemy state, and will be transferred to the custodian, who will handle it in accordance with the provisions of the Ordinance.

Thus, Lord Chancellor Simon emphasized in V/O Sovfracht, which will be discussed below, that the Trading with the Enemy Ordinance, of 1939, which deals with transmission of money to the enemy, is insufficient, and it is necessary to apply, alongside it, the rule that prohibits access of the enemy to courts in England, in that the Ordinance does not prevent the giving of a judgment in favor of a resident of an enemy state, which might, in and of itself, provide a source of financial assistance to the enemy (see sections 25 and 28 below). As the Honorable Justice Y. Zusman, as his title was at the time, said in Hakim, supra, at p. 642: “The procedural invalidity comes only in the wake of the substantive rule, which delays exercise of the right until the end of the hostilities.” In other words: the substantive right to property or to payment of a monetary debt is not denied, but its realization is postponed until the end of the state of war.

23. In our case: There is no doubt that the plaintiff is a resident of an enemy state, and is also “a person who acts on behalf of the enemy” within the meaning of section 3(3) of the Ordinance, and, therefore, it is not permissible to transfer monetary compensation if he is successful in his suit. The state cannot claim that the Ordinance contains any provision that bars continuation of the suit; rather, it argues that, in this situation, the hearing on the claim filed by the plaintiff becomes academic. I am not of the opinion that there is justification to accept this argument. The Ordinance does not deny the procedural right to file or conduct a suit on behalf of a resident of an enemy state, and it also does not deny the substantive right to the money that the court might award in favor of the resident of an enemy state in his suit. The only limitation in the Ordinance is to transmission of the compensation to a resident of an enemy state. For example, I do not think that the Trading with the Enemy Ordinance, in and of itself, contains any provision that might deny the plaintiff from filing a claim for bodily injury that he suffered in a traffic accident in Israel following his release from prison, on his way to Lebanon. If Israeli law contains a prohibition on a resident of an enemy state or enemy to file and conduct such a suit, the provision must be found in another law, and not in the Trading with the Enemy Ordinance. The Ordinance is intended, inter alia, to arrange the preservation of money owing to residents of an enemy state until a political arrangement is reached as to how they should be treated. If and when the plaintiff proves his claim, and the court awards him monetary compensation, the state will handle the compensation awarded in accord with the provisions of the Ordinance, in order to ensure that the sum of money awarded him is not used to assist the enemy in any way.

Furthermore, a situation that prevents the plaintiff the possibility of laying his hands on the compensatory award that might be adjudged in his favor – if such is the case – does not turn the hearing on his claim into an academic exercise. The suit is filed so that the court will decide whether the plaintiff’s rights were violated, whether he is entitled to monetary compensation as a result thereof, and the amount of compensation. 

It is hard to accept the argument that a person whose claim is that he was sodomized and severely tortured while detained in Israel has no real interest in investigating this claim in a court in Israel, and that the court hearing it should not require the party responsible to pay monetary compensation for such grave harm to his body and dignity, even if the plaintiff is unable to receive the compensation awarded him at this stage, or at all. The compensatory relief demanded by the plaintiff is not a theoretical matter, inasmuch as under the Ordinance the court is authorized to award such relief if the claim of the resident of the enemy state is proved, all this presuming that access of such a resident  to court in Israel is not denied (on which point, see the discussion below).
F.  
The Trading with the Enemy Ordinance, of 1939 

The English law
24.   The principal argument raised by the state is that Israeli law adopted, and at least should adopt, the common law in England and the United States, whereby the claim of an enemy is not heard. Counsel for the state is indeed aware that Israel does not have a legal precedent establishing a rule of this kind, but contends that there is basis in the High Court of Justice’s judgment in Hakim, supra, in which the English rule on the subject was discussed. It is proper, therefore, to examine first of all what the English rule is in the matter under discussion.

25. The English rule that prevents a national of an enemy state ("alien enemy" in the terminology used by the English) [??I added this for sake of clarification??] access to judicial courts is based on judgments given in previous centuries, which became a principle of law during the First World War in these relevant judgments: Porter v. Freudenberg [1915] 1 K.B. 857, at 869 (C.A.); Rodriguez v. Speyer Brothers [1919] A.C. 59; and Schaffenius v. Goldberg [1916] 1 K.B. 284 (C.A.)
The rule was approved and discussed at length by the House of Lords during the Second World War in V/O Sovfracht v. Van Udens Scheepvart en Agentuur Maatschappij (NV Gebr) [1943] A.C. 203, [1943] 1 All E. R. 76 (H.L.). 
Lord Chancellor Simon summarized the rule (on pp. 78-79), stating:

On the main question, it is, of course common ground that an “alien enemy” cannot sue in the King’s courts or otherwise take up a position of an actor in British litigation, save under royal licence.
Note well: Although the rule is based on relatively old judgments, and contrary to the contention of plaintiff’s counsel, the rule is still considered part of common law, as appears from the summary of the rules on the subject in the treatise of Cheshire & North’s Private International Law, 13th Ed. (1999) 387-388.
See, also, Dicey & Morris on the Conflict of Laws, 11th Ed. (1987) 231-236; R. H. Graveson, Conflict of Laws: Private International Law, 7 Ed. (1974) 152; G. Stone, Legal Controls of International Conflicts, 2nd Ed. (1959) 442-443.
 Also, the relevant English laws are summarized, as they appear in judgments until 1942, in the comprehensive article of A. D. McNair, “Procedural Capacity of Alien Enemies: Statutes of Limitation,” L. Q. R. (1942) 191.   
26. The English rule may be summarized as follows:
A. An alien enemy (resident of an enemy state) [??do you want/need my addition??] is prevented from filing a suit in English courts, or continue to conduct a suit. It is irrelevant if the action was filed before the plaintiff became an alien enemy, or before the state of war began, as McNair emphasizes in his aforesaid article (at p. 198). For example, it was held in Tingley v. Muller [1917] 2 Ch. 144 that when Muller left England for Germany during the Wear, and commenced business operations there, he was an alien enemy who was barred from filing suit in England. Similarly, the Privy Council held, in an appeal of a decision of the Supreme Court in Hong Kong, that a citizen of Hong Kong who,  prior to managing his business affairs in Japan during the war (in which Hong Kong was occupied by Japan), was considered an alien enemy and thus barred from filing a suit in Hong Kong. 
B. An alien enemy is not necessarily a citizen of an enemy state: the test is territorial. The approach taken by courts in England denies everyone who lives willingly, or conducts business, in a country that is in a state of war with England, including an English citizen who lives there, or a person or corporation that conducts its business in a state occupied by the enemy (see the judgment in V/O Sovfracht, supra).

C. The rule does not apply to a person who is living in England lawfully – whether pursuant to a visa, or because he is detained, confined, or a prisoner of war. Anyone in these categories is considered a person under the protection of the state (see the judgment in Schaffenius v. Goldberg). It appears, however, that this exception applies to a spy, or a person who is arrested for the offense of harming state security.  Thus McNair points out in his article (at pp. 207-209) that the exception to the rule was established for “innocent detainees,” who were thrust into their situation as a result of the war, and not for criminal offenders or detainees who carried out hostile actions against the state. The same reasoning appears in the summary of the law in the treatise of Dicey and Morris (at p. 233) and Graveson (at p. 152). According to this opinion, assuming that it also expresses Israeli law, the state could have filed the application under discussion while the plaintiff was detained in Israel.

D. The rule preventing an alien enemy access to courts in England is based on public policy. It is not specified in statute, but in the English common law, and it comes to add to the prohibition specified in the Trading with the Enemy Ordinance, of 1939 (the same ordinance that was enacted in Mandatory Palestine), regarding the prohibition on trading with the enemy.

27. McNair (at pp. 194-195) discusses the question whether the rule barring the access of alien enemies to courts in England is a flexible rule of public interest or public policy, that courts may apply in each case based on its merits, after examining if the rule would cause injustice, or is a rigid rule of common law that is to be applied in every case. McNair is of the opinion that historically, there was no intention to establish a rule without exceptions, although operation of the rule is not dependent on the discretion of the court in each and every case. 

The House of Lords held, by majority opinion, in Rodriguez, supra, that the rule is based on public policy, which the court applies in each case based on the merits in the specific instance, and that the rule is not to be applied if it would result ion injustice. The same opinion was expressed in the summary of the rule stated by Lord Chancellor Simon in V/O Sovfracht, supra, at pp. 79-80, and in the treatises of Dicey and Morris (at p. 233) and Cheshire and North (at p. 267). However, Lord Porter observed in V/O Sovfracht (at pp. 100-101) that, in his opinion, the court is not permitted to examine in each case, on the merits, whether the continued hearing of the suit will assist the enemy, but only whether the particular case is of the kind of cases that might aid the enemy. Lord Wright, too, expressed, on the same point, a certain objection to the rule in Rodriguez, supra, at p. 91, stating that the rule is to be understood in the context of its circumstances, and that it was not intended that the court may decide in each particular case whether to apply the rule, as might be understood from the opinion of the judges holding the minority opinion in that case (Lord Atkinson and Lord Sumner).

28. As for the idea underlying the rule barring alien-enemy access to the courts, Lord Chancellor Simon quoted, in V/O Sovfracht,  supra, at pp. 79-80, the comments of Lord Reading in Porter, supra, at p. 867, who explained that, in the past, the rule was based on the demand for loyalty that applies to all nationals of the state; later, the rule was based on public policy, which forbids acts that might benefit the enemy, or increase its financial resources. In light of these comments, Lord Chancellor Simon held that the Trading with the Enemy Ordinance, of 1939, which bars the transmission of money to the enemy, was insufficient, and it was necessary to apply, alongside it, the rule that bars the enemy access to courts in England. The reason for this, he stated, was that continuation of the proceedings in England was liable to bring about the creation of assets of an alien enemy, for even if its transfer is frozen until the end of the war, it might be used as surety by the alien enemy to obtain a loan; this is sufficient to deny the alien enemy the right to continue the proceedings (at p. 80). It is similarly explained in the treatise of Dicey and Morris (at pp. 233-234). Lords Atkin and Thankerton also held in V/O Sovfracht, supra, at pp. 80 and 82, that the rule is based on public policy, which is intended to protect the state when it is at war, and to prohibit every act that might bring about a benefit for the enemy directly or indirectly, and that adjudicating in favor of an alien enemy might grant the enemy an indirect benefit.

In opposition to the criticism made against the aforesaid English rule (primarily its broader application in V/O Sovfracht, supra, whereby it is applied also to a Dutch company subject to the Nazi occupation), Stone justifies, in his aforesaid treatise (at p. 443), the rule. According to Stone, this rule is required in the context of economic warfare, which is part of war in modern times, with trade between states being carried out by private entities and not necessarily between states. Stone further states there that the English rule, with all its exceptions, is reconcilable with the American law, and does not contradict the new conceptions with respect to humanitarian treatment that must be granted to civilians in time of war. In his opinion, the English rule also does not contradict article 23(h) of the Hague Regulations, which prohibits warring states to abolish or suspend rights of nationals of an enemy state during war, including the right to file suit in the courts.

29. English law is not clear on the question of whether the aforesaid rule is procedural, in the sense that it involves the lack of capacity of a person to file an action (as appears from the article of McNair, which refers to procedural capacity, or perhaps it involves the lack of jurisdiction, as implied by the comments of Lord Sumner in Rodriguez, supra, at p. 108. Dicey and Morris (at p. 233) express the opinion that it is preferable to view the matter as procedural. Stone views the English rule as involving the lack of “standing” (lucus standi) of alien enemies. This question is connected to another question: whether the court dismisses the claim of an alien enemy because of absence of a cause of action, or perhaps suspends the proceedings until the end of the war. McNair contends (at p. 198), that it is not fair to make the defendant wait until the war ends.

30. Plaintiff’s counsel contends in his brief that the rule denying alien enemies access to courts in England has been abolished, and he relies on the judgment given recently in Mazin Alskeini . The Secretary of State for Defence [2004] Q.B.D. This case involved the petition of relatives of six Iraqi nationals. Five of them were killed by British forces in Iraq, and their relatives demanded that the circumstances of their death be investigated. The six died in a British prison in Iraq, and his father petitioned for an order to investigate the circumstances of his death, and to order payment of fair compensation for his death. With respect to the five who were killed in exchanges of gunfire, the court in England held that it did not have jurisdiction to hear their case. However, regarding the sixth, the court held that the English court has jurisdiction to hear the matter, which falls within the British Human Rights Act of 1998, and articles 2 and 3 of the European Convention on Human Rights. 
This judgment does not provide support in our case, inasmuch as it is based on the conception that views a British prison in Iraq as territory subject to the jurisdiction of courts in England. The judgment does not deal with the petitioner (the father of the detainee who died) being an alien enemy, or to the question of the existence of a state of war between England and Iraq at the time the petition was filed. Furthermore, if the said detainee is considered a person who was held in British territory, the exception to the rule applies, whereby an action may be brought by a prisoner of war or a person who is lawfully held in England (see above).

The law in the United States and Canada
31. In the Second World War, and also before then, the U. S. Supreme Court applied a rule similar to the English rule barring access of alien enemies to the courts. But, unlike the legal situation in England, the United States court could rely on a clearer provision of law: section 7(b) of the Trading with the Enemy Act, which states:

Nothing in this act shall be deemed to authorize the prosecution of any suit or action at law or in equity in any court within the United States by an enemy or ally of an enemy prior the end of war. . .
This section was applied in the following judgments given by the U.S. Supreme Court during the Second World War: Ex parte Colonna, 3124 U.S. 510 (1942) and Ex parte Kumezo Kawato, 317 U.S. 69 (1942).

See also, M. Domke, Trading with the Enemy in World War II (1943) 212. 
32. In Ex parte Colonna, the court held that, in light of the provision of the aforesaid section 7(b), the Italian ambassador in the United States is not permitted to file an action in the United States, but the court pointed out that the principle established in this section is based on United States’ common law, which bars alien enemies from filing suit in the United States.

In Ex parte Kumezo Kawato, the Supreme Court (Justice Black) surveyed the relevant English case law and the exception to the rule, allowing a national of an enemy state who is in England to file an action there (the rule in Schaffenius v. Goldberg, supra). This exception applies also in courts in the United States. This rule was also applied in Ex parte Kumezo Kawato, where the court held that the fact that he was born in Japan did not prevent him from filing an action in the United States, where he lived and was living during the war as a law abiding citizen. The Supreme Court left open the question of whether the rule barring a national of the enemy state access to the court is reconcilable with section 23(h) of the Hague Regulations of 1907, which states:

It is especially prohibited. . . to declare abolished, suspended, or inadmissible in a court of law the rights and actions of the nationals of the hostile party. 
Justice Black points out (in footnote 1) that, under the English interpretation of this article, given in Porter, supra, the article applies only to the right of alien enemies to file suit in the territory that was occupied by a party to the hostilities, and does not apply to the alien enemy’s filing of an action in England.

Unlike Kumezo, who lived in the United States and was allowed to file suit there, the District Court in New York held that a national of Finland and a resident of Sweden were not allowed to file suit in New York for damages caused him during his visit there, given that he was a resident of a state that was an ally of the enemy (see Sundell v. Lolmar, 44 F. Supp. 816 (Southern District, New York, 1942). 
33. In his treatise, Domke also discusses two Canadian judgments, in which the court had difficulty deciding whether the plaintiff was an alien enemy as a result of his ties with a few countries. The Canadian provincial  Supreme Courts chose a middle course: it allowed the civil action to be heard, but ordered that the money awarded to the plaintiff not be handed over to him until the war ends (see I. S. White Engineering Corporation v. Canadian Car and Foundry Corp. (1940) 4 Dom. L. Rep. 812 (Quebec Supreme Court, 1940); Lampel v. Berger, 38 Dom. L. Rep. (Ontario Supreme Court, 1917). 
34. Plaintiff’s counsel argues in his brief that the principle of law denying access of alien enemies to courts in the United States no longer applies, relying on the recent judgment given by the U.S. Supreme Court, in which it held, by majority opinion, that detainees held at the American military base in Guantanamo, in Cuba, may not be denied the right to petition United States courts against the legality of their detention and violation of their rights (see Shafiq Rasul et al. v. George W. Bush, President of the United States, et al. (2004).  However, this judgment does not nullify the old rule, which relates to filing of a civil action in the United States by an alien enemy. The only thing that Rasul holds is that the United States may not bar persons detained in territory actually under its effective control to petition the courts to investigate the legality and conditions of their detention. Nobody in the United States considered denying this right to persons detained in the territory of the United States (the court held similarly in Johnson v. Eisentrager, 339 U.S. 763).

The innovation in Rasul is only that the judicial review is expanded to outside the boundaries of the United States, to territory under its effective control. The rule barring access to courts relates to filing of a civil action in the United States, and the concept underlying it is prevention of financial assistance to the enemy in its war. Therefore, Rasul, which relates to the right of detainees in the hands of U. S. authorities to petition against the legality or conditions of their detention, is not instructive in our case. Indeed, Justice Scalia, in his minority opinion, expresses the fear that the majority’s opinion will enable enemy combatants held outside the territory of the United States to file suit for damages against the persons holding them. But the majority opinion is based on the conception that the detainees in Guantanamo are to be considered persons who are situated in territory that is under American control, and not as persons who are considered alien enemies. Therefore, this matter is not relevant in the case before us.

Actions filed in Israel by residents of an enemy state or by enemy personnel 
35. The state argues that the English rule denying residents of an enemy state access to the courts, as formulated in Porter, was adopted by the Supreme Court in HCJ 24/52, Hakim, supra. In that case, a petition was filed by an Israeli resident whose son lived in Lebanon, the petitioner contending that the state was denying him the right to return to Israel, where he previously lived. The Honorable S. Z. Cheshin, as his title was at the time, referred to the Porter rule by analogy, given that the matter did not involve the question of whether a resident of an enemy state is entitled to file a civil action in Israel, but whether the state may prevent the return of a resident of an enemy state to Israel. Justice Cheshin stated, at p. 640:

In the said case, Lord Reading surveys the development and history of the concept underlying the principle of cessation of all commercial negotiations with an enemy state, and concludes that, the best interest of the rule requires that any action must be prohibited where it is liable to benefit the enemy state and aid it in improving its capability to continue the war. During the course of the war, every state tries to impede the trade of its enemy, to destroy its natural resources, and take hold of its assets. For this reason, trade is stopped between the citizens of one state and the citizens of the other state, the enemy, because continuation of trade relations also provides relief to the enemy state.
Justice Cheshin added, at p. 640, regarding the Porter rule:

I do not intend to say that the rule established in that case is binding on us in the matter before us, but it seems to me that the principle on which the rule is based might serve as a guide for us when we come to determine the extent to which the courts must give validity to the civil rights of a person in the category of the son of the applicant.
36. In fact, the court heard the petition, even though the son of the petitioner was a resident of an enemy state, and the petition was denied on its merits, the court finding that the son constitutes a threat to the security of Israel. Furthermore, the Honorable Justice Y. Zusman, as his title was at the time, also emphasized that the Porter rule applied only with respect to legal relations between two persons, in the sphere of civil law, contrary to a dispute between an individual and the state in the sphere of public law. In the latter case, Justice Zusman held, the court will not refuse to provide relief to a plaintiff who is a resident of an enemy state if his rights are violated, when the substantive law grants him relief, stating, at p. 643:

. . . Except for these cases, the law recognizes the right of a person to return to the state, and, therefore, I do not accept that the court will nullify the right to make application to it to implement that right.
With respect to a civil action filed in Israel by a resident of an enemy state, the Honorable Justice Zusman explained, in dicta, the logic underlying the Porter rule, stating, at p. 642:

Why is a person, who by his free choice lives in an enemy country, prevented from filing an action in court? In defining the term “enemy” at p. 867, supra, the chief justice, Lord Reading, emphasized that he made his comments “with respect to civil rights and obligations,” that is, regarding a suit between two individuals. Exercising the right of a person residing in an enemy country, it was explained there, is liable to assist the hostile government to which the plaintiff is subject, and payment of the debt owing to that person may constitute, at times, even a criminal offense. The procedural invalidity comes only in the wake of the substantive rule, which delays exercise of the right until the end of the hostilities.

37. The above indicates that the judgment given in Hakim, supra, cannot be deemed adoption of the English rule preventing a resident of an enemy state from filing a civil action in Israel, for the reason that this was not the matter before the court in that case. However, even assuming that the judgment in Hakim, which was given in 1952, adopted the English rule in Porter, we are not freed from examining the rule’s validity today, in light of the Basic Law: Human Dignity and Liberty.

38. In his brief, plaintiff’s counsel refers to judgments in Israel in which the right of residents of an enemy state who were detained in Israel were allowed to petition for judicial relief with respect to infringement of their rights, also in the case of persons who engaged in actions that harmed state security. This was the case in the matter of the plaintiff himself (see HCJ 794/98, ‘Obeid and Dirani v. Minister of Defense et al., P. D. 55 (5) 769). Also, the High Court of Justice heard the petitions of Lebanese citizens who were brought to Israel by security forces because of their actions against the IDF, and remained in Israel as “bargaining chips” in negotiations for the release of captives and missing persons (see Crim. Reh. 7048/97, A. and Other Anonymous Persons v. Minister of Defense, P. D. 54 (1) 721). Similarly, the High Court of Justice heard the petitions of persons who were deported from Israel, although they were living in Lebanon at the time the petition was heard (see HCJ 320/80, Qawasmeh et al. v. Minister of Defense, P. D. 35 (3) 113).

Plaintiff’s counsel emphasizes in his brief that there is no justification to deny the plaintiff fundamental rights given him as a human being only because he is an enemy, referring to the comments made by Supreme Court Vice-President Haim Cohen in Qawasmeh, supra, involving the deportation of the petitioners, residents of Judea and Samaria, to Lebanon. The Honorable Justice Haim Cohen, in a minority opinion, said, at p. 132:

The moral force and the actual justice of the warfare carried out by the governments depend entirely on their abiding by the laws of the state: relinquishing this force and this justice of its warfare, the authorities are serving the objectives of the enemy. The moral weapon is not less significant than any other weapon, and maybe greater – and you do not have a more effective moral weapon than the rule of law. Preferably, everyone who needs to know knows that the rule of law in Israel will never surrender to its enemies. 
 Plaintiff’s counsel also relies on the comments made in the matter of the plaintiff himself in ‘Obeid and Dirani, supra, where the court accepted their demand to meet with representative of the Red Cross. The Honorable President A. Barak held, at p. 774:

The questioner will ask: and do the petitioners deserve humanitarian considerations to be taken into account in their matter? They are members of terrorist organizations to which humanity is a far and distant thing and to which harm to innocent persons is the basis of their law. Do the petitioners deserve humanitarian considerations to be taken into account in their matter, while Israeli soldiers and citizens are being held by organizations to which the petitioners belong, and these organizations do not take into account humanitarian considerations, and refuse to provide information on our people being held by them? Our answer to these questions is this: the State of Israel is a state of law; the State of Israel is a democracy, which respects human rights and gives serious weight to humanitarian considerations. We weigh these considerations because of the compassion and humanity ingrained in our character as a Jewish and democratic state; we weigh these considerations because the dignity of every person is dear to us, even if he is counted among our enemies (compare HCJ 320/80, Qawasmeh v. Minister of Defense, P. D. 35 (3) 113, 132). We are aware that this approach grants, ostensibly, an "advantage" to terrorist organizations, to which humanity is a far and distant thing. But this is a passing "advantage." Our moral approach, the humanity in our position, the rule of law that guides us – all these things are an important component of our security and our power. At the end of the day, this is our advantage.
The Honorable President A. Barak also stated, in The Judge in Democratic Society (Keter Publishing, 2004) 410: “The power of society to stand against its enemies is based on the recognition that it is fighting for values that deserve protection. The rule of law is one of these values.” 
39.  However, all the aforesaid principles of law have no real connection with the rule that is argued, which bars a resident of an enemy state from filing a civil action in Israel. Israeli law does not deny a resident of an enemy state, and even an enemy, the right to petition the courts to prevent, or bring to an end, an existing violation of his constitutional rights – a violation that occurs at the time the action is filed with the court. Who more than the plaintiff – the legality of whose detention and the conditions in which he was held were heard more than once in courts in Israel – knows this. But these rules do not apply, necessarily, in the case in which a resident of an enemy state, and a person who is deemed an enemy himself, seeks to require the state to pay him monetary compensation for events that took place in the past while he was detained in Israel. Therefore, plaintiff’s counsel’s arguments that, if the application of the state is granted, a situation would be created in which Israeli law abandons the body of an “enemy” to acts of cruelty.  Had the plaintiff filed a petition with the objective of preventing the acts that he contends were being done to him during his detention, nobody would make the argument that, being an “enemy,” he is not entitled to petition the court. 
Also, the arguments raised by plaintiff’s counsel do not touch on the need for judicial review to protect the liberty of the plaintiff, and to investigate his contentions in an authoritative manner. This court heard the monetary claim for acts that took place, according to the plaintiff, several years ago. This suit is not intended for judicial review of the conditions in which the plaintiff was held in detention in the past, and it also is not an alternative to investigation of the complaints that were raised.

40. There is no dispute that persons who are enemies of Israel are entitled to petition Israeli courts to prevent continuation of violation of their rights, whether they are detained in Israel or are living in an enemy country. As Vice-President Haim Cohen said in Qawasmeh, supra, “with respect to standing before this court, we do not distinguish between a just person and an evil person or between absolute evil and novice evil.” As the Honorable President A. Barak stated in the matter of the plaintiff and Sheikh ‘Obeid (HCJ 794/98, supra, at p. 774): “We weigh these considerations because the dignity of every person is dear to us, even if he is counted among our enemies.” Furthermore, as long ago as Hakim, supra, in 1952 – the judgment that mentioned the English Porter rule – the High Court of Justice adjudicated the right of a person who lived in Lebanon to return to live in Israel, and it was also argued there that he constituted a threat to Israel’s security. The Honorable Justice Y. Zusman, as his title was at the time, explained that the English rule barring a resident of an enemy state to file an action in Israel relates only to the civil sphere, between one person and another, contrary to a dispute between the individual and the state, which lies in the sphere of public law (see section 36 above). In this case, we are dealing with a civil action, even though it is filed against the state for its alleged responsibility for the acts that were committed by its agents in the defense establishment.

41. In Al Nawar, supra, the High Court of Justice adjudicated the petition of a Lebanese resident who contended that, during the “Peace for Galilee” operation, the IDF unlawfully seized a factory belonging to him. The Honorable President M. Shamgar rejected the state’s contention that the court does not have jurisdiction to adjudicate a petition filed by an “enemy,” and that granting the petition is the same as transferring property to the PLO. President Shamgar held that the factory was seized in an occupied area controlled by the IDF, to which, under international law, the laws of war apply, and if the factory was unlawfully seized, the High Court of Justice has the jurisdiction to adjudicate the matter. However, President Shamgar emphasized that the petitioner “is a civilian who does not represent a hostile or enemy body” (p. 462). This ruling is comparable to judgments recently given in England and the United States (see sections 20 and 34 above), granting the courts there jurisdiction to hear petitions of detainees located in territory controlled by England (an English prison in Iraq) or the United States (the Guantanamo prison in Cuba). Also, the state does not deny the jurisdiction of Israeli courts to adjudicate suits or petitions filed by Palestinian residents in Judea and Samaria. As Vice-President Haim Cohen said in Qawasmeh, supra , at p. 127:

. . . the commander of the region and his subordinates are agents of the State of Israel, and wherever the place that they carry out their agency, they are commanded to act in accordance with the customs of their state, the customs of a state of law. This court will never accept the argument that, in carrying out a function on behalf of the state anywhere, a member of the army or a civil servant can avoid his responsibility to act in a manner consistent with the attributes according to which the state is administered, or avoid the yoke of lawful dominion. 

However, an analogy is not to be made from the willingness of courts to adjudicate petitions of nationals of an enemy state who are detained in Israel, or from petitions of residents of Judea and Samaria or even residents of an enemy state seeking to prevent the continuation of violation of their rights, whereby the law would be the same when the person involved is a resident of an enemy state, who is an enemy himself, and seeks to sue on a monetary claim in the State of Israel.  In the latter case, the question arises whether to apply in Israel the Anglo-American rule intended to prevent a resident of an enemy state to receive monetary compensation that might aid the enemy in its war. This question has never been adjudicated in Israel. Indeed, under the Trading with the Enemy Ordinance (and also under the Prevention of Terror Ordinance), the plaintiff would not be entitled to receive any money, if he is awarded compensation in the suit he filed, and the mechanism specified in the Trading with the Enemy Ordinance would be applied. But Israel has no statutory provision that prevents him from filing and conducting such a suit, and the question is whether it is possible to establish by judicial fiat such a legal rule – as occurred in the case of the rule that developed in the English common law – without a relevant specific statutory provision.

H. International law and its ramifications
42. As explained above, international law recognizes the right of a state to prohibit trade with residents of an enemy state, and also to confiscate their property as long as the state of war continues. The question is what position international law takes on barring access of residents of an enemy state to the courts. This question is liable to be important in our case, given the presumption that the purpose of the laws of the State of Israel is, inter alia, to comply with the provisions of international law, and not to contravene them (see Crim. Reh. 7048/97, supra, at pp. 742-743). This presumption also serves as a rule of interpretation, and applies with greater intensity with respect to multi-lateral human rights conventions (A. Barak, Legal Interpretation – Constitutional Interpretation, supra, at pp. 353-354).

Indeed, the rule is that international treaty-based law does not grant the national of a state that is party to a convention a cause of action, unless the international convention was adopted into law by the said state. But international customary law is part of Israeli law, to the extent that it does not conflict with provisions of Israeli  law (see HCJ 785, 845/87, 27/88, ‘Afo et al. v. Commander of IDF Forces in the West Bank, P. D. 42 (2) 1, 34-42; HCJ 698/80, Qawasmeh, supra, 622). As Dinstein wrote in his treatise International Law and the State (1971), at p. 146: “The rules of international law are automatically assimilated in Israeli law and constitute part of it.” International conventions often reflect international customary law, when they intend to formulate and declare existing norms in international law (declarative conventions), unlike conventions that create a new norm (constitutive conventions) (see the comments of the Honorable President M. Shamgar in Afo, supra, 37-38, and HCJ 69, 493/81, Abu ‘Issa et al. v. Commander of Judea and Samaria et al., P. D. 37 (2) 197, 236-242).
43. Plaintiff’s counsel argues in his brief that international conventions to which Israel is party require that monetary compensation be paid for violation of fundamental rights, in general, and torture during interrogation, in particular. For example, article 3 of the Hague Regulations of 1907, attached to the Hague Convention on the Laws and Customs of War on Land of 1907, states: “A belligerent party which violates the provisions of the said Regulations shall, if the case demands, be liable to pay compensation. It shall be responsible for all acts committed by persons forming part of its armed forces.” Article 23(h) of the Hague Regulations prohibits parties to the Convention “to declare abolished, suspended or inadmissible in a court of law the rights and actions of nationals of the hostile party.”
A similar provision appears in article 91 of the First Protocol Additional to the Geneva Conventions, of 1977, which relates to the Fourth Geneva Convention of 1949 (which was ratified by Israel in 1951), while article 3(1) and articles 27 and 31 of the said Convention prohibit acts of violence and torture against enemy personnel. Article 75(2) of the First Protocol prohibits torture and outrages upon personal dignity (regarding the illegality of torture used during interrogation, see HCJ 5100/04, The Public Committee Against Torture v. Government of Israel, P. D. 53 (4) 817). 
Article 8 of the Universal Declaration of Human Rights, of 1948, which prohibits, in article 5, torture and cruel, inhuman, and degrading treatment, states: “Everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitute or by law” (see Y. Dinstein, Non-State International Law (1979) 196-197). The Universal Declaration, supra, is recognized in Israel as part of binding customary law (see HCJ 103/67, The American-European Beth-El Mission v. Minister of Welfare, P. D. 21 (2) 325, 333). 
The prohibition on torture appears also in article 7 of the International Covenant on Civil and Political rights, of 1966, which was ratified by Israel (31 Treaty Instruments 1040, p. 169), and is also recognized in Israel as part of international customary law (see HCJ 103/67, The American-European Beth-El Mission, supra, 325).  Article 3 of the Covenant states:

Each State Party to the present Covenant undertakes:
(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have an effective remedy, notwithstanding that the violation has been committed by persons acting in an official capacity;
(b) To ensure that any person claiming such a remedy shall have his right thereto determined by competent judicial, administrative or legislative authorities. . . and to develop the possibilities of judicial remedy.

(c) To ensure that the competent authorities shall enforce such remedies when granted.
The UN Human Rights Committee stated, in section 16 of its report of 29 April 2004 regarding the obligation of states to provide a remedy where rights protected in the Covenant on Civil and Political Rights are violated, that the states must grant suitable compensation and also must prosecute the persons responsible for violation of the rights. However, section 10 of the Committee’s report indicates that the aforesaid right of states who are party to the Covenant is limited to persons found in the jurisdiction of the state, or in areas under the state's effective control, which is not the situation in our case. Section 10 states:

States Parties are required by article 2, paragraph 1, to respect and to ensure the Covenant rights to all persons who may be within their territory and to all persons subject to their jurisdiction. This means that a State party must respect and ensure the rights laid down in the Covenant to anyone within the power or effective control of that State Party even if not situated within the territory of the State Party. As indicated in General comment 15 adopted at the twenty-seventh session (1986), the enjoyment of Covenant rights is not limited to citizens of States Parties but must also be available to all individuals, regardless of nationality or statelessness, such as asylum seekers, refugees, migrant workers and other persons, who may find themselves in the territory or subject to the jurisdiction of the State Party. This principle also applies to those within the power or effective control of the forces of a State Party acting outside its territory, regardless of the circumstances in which such power of effective control was obtained, such as forces constituting a national  contingent of a State Party assigned to an international peace-keeping or peace-enforcement operation.
44. As stated by Dinstein in his treatise Laws of War (at p. 267): "The principle of compensation may be viewed as relating to breach of any of the laws of war.” However, Prof. Dinstein also states in this context (at p. 268): “In practice, it is necessary, however, to take into account that so long as war is being conducted, there is no practical opportunity to investigate international monetary claims between the hostile sides.” In other words, the conventions state the right of a person injured by enemy forces to sue for compensation for violation of his rights protected in a convention, but this does not mean that he may do so prior to the end of the state of war.

Furthermore, not all the provisions of international law specified above necessarily reflect international customary law. With respect to those that reflect international customary law, they cannot prevail over Israel domestic law. Israel is obliged, in accord with the conventions to which it is party, to enable a person whose protected rights are violated to sue for compensation for their violation. However, this right is not available to a resident of an enemy state if, under Israeli domestic law, he is denied that right. In addition, as stated above, international law itself recognizes the right of a state to prohibit transmission of property or money to a resident of an enemy state, as the Trading with the Enemy Ordinance, of 1939, provides. Therefore, even if the plaintiff is entitled to continue to conduct his claim for compensation, he will not be entitled to receive the compensation award as long as the state of war with Lebanon continues; rather, receipt of the award is subject to the provisions of the Trading with the Enemy Ordinance.

The question of filing of a civil suit by an “”enemy” is a special question, which the general provisions of international conventions are not necessarily intended to regulate. Anglo-American law denies a resident of an enemy state the right to file a civil suit while a state of war exists, and it does not appear that the conventions that regulate in a general manner the protection of human rights intended to nullify this domestic law. As explained above, there is support for the opinion that this rule of Anglo-American law does not contradict international law (see sections 28 and 31 above). It may be that international customary law, and not only treaty-based law, requires all states to enable a person whose fundamental rights have been violated to sue and receive a remedy for that violation. But the question if this rule applies also to an “enemy” or a member of a terrorist organization operating against the state in which his rights were violated has not been resolved in international treaty-based or customary law. This is the question that is to be decided in this application, and its resolution is determined by Israeli law.

I. 
Barring access of an enemy to courts of law in light of the Basic Law: Human Dignity and Liberty
45. Application of the Anglo-American rule, which bars the possibility of a resident of an enemy state to file a civil suit, must be examined in Israeli law in light of the provisions of the Basic Law: Human Dignity and Liberty, primarily in light of the conditions specified in the “limitations clause,” in section 8 of the statute. The Basic Law: Human Dignity and Liberty does not apply only to citizens and residents of the state, but to every person. Rights of the individual are rights of persons, unrelated to their nationality or behavior.

Under section 2 of the said Basic Law, “There shall be no violation of the life, body, or dignity of any person as such.” Section 4 of the statute states: “Every person is entitled to protection of his life, body, and dignity.” A person who is not entitled to sue for violation of his body or dignity – of the kind argued in the suit in the present file – is not granted the protection owing to him under section 4 of the Basic Law. Also, denial of the right of a person to access to courts violates human dignity, in that it discriminates against the individual, and prevents him from realizing protection of his dignity.

In addition, section 3 of the Civil Wrongs Ordinance [New Version], 5728 – 1968, states that, “. . . any person who suffers any injury or damage by reason of any civil wrong committed in Israel shall be entitled as against the person committing or liable for such civil wrong to the remedy hereinafter specified.” Denial of the right of a resident of an enemy state to sue for compensation for a wrong committed against him in Israel violates the right of property given that person in section 3 of the Basic Law.

46. Plaintiff’s counsel argues in his brief that it is inconceivable that the alleged violation of his body would be left without relief, and he refers to the rule of law whereby, if a person has a constitutional right that is violated, there exists,  alongside it, a suitable remedy for that violation (see the comments of the Honorable Justice M. Cheshin  in Crim. App. 700/89, Israel Electric Company Ltd. v. Malibo Israel Ltd., P. D. 47 (1) 667, 668, and also A. Barak, Interpretation in Law –   Constitutional Interpretation (5755 – 1995) 779-780). Relying on this rule of law, plaintiff’s counsel argues that it is inconceivable that the statute protects the plaintiff’s bodily integrity against torture and sexual abuse – a violation that also breaches the plaintiff’s fundamental rights – without the law granting him the possibility to sue for relief for that violation.

Right of access to courts of law

47. The right of access to courts of law is recognized in Israeli law as a constitutional right that is one of the most important fundamental rights (see the comments of the Honorable Justice M. Cheshin in Crim. App. 733/95, Arpel Aluminum Ltd. v. Kalil Industries Ltd., P. D. 51 (3) 577, 631, that this right “precedes in significance  a fundamental right”;  the comments of the Honorable Justice A. Grunis in Perm. Crim. App. 2146/04, State of Israel v. Estate of the Late Basel Na’im Ibrahim, Nevo database, that it is “a constitutional right of the first degree,” and similar comments by the Honorable Justice S. Levine in Perm. Crim. App. 544/89, Oykal Industries Ltd. v. Nili Metals Enterprises Ltd.  P. D. 44 (1) 647, 650; the comments of the Honorable Justice D. Dorner in Perm. Crim. App. 9572/01, Dadon v. Weisberg, P. D. 56 (6) 918, 921, that the right is “one of the important fundamental rights of our law”; the comments of the Honorable Justice Y. Zamir in Crim. App. 3833/93, Levine v. Levine, P. D. 48 (2) 862, 874; the comments of the Honorable Registrar B. Okun in Appl. Perm. Mar. 6857A/00, Ruta v. Netzteib, P. D. 54 (4) 707, 713-714, that “this right is a cornerstone of human rights”; and the comments of the Honorable Registrar Y. Marzel in HCJ 6490/04, Tzabih et al. v. Commander of IDF Forces in the West Bank, Tak-el 2005 (1) 564). 
The importance of the right of access to courts of law is that it guarantees the rule of law, inasmuch as “without judges there is no justice” (see the comments of the Honorable Justice M. Cheshin in Arpel, supra, at p. 631, and the comments of the Honorable Registrar B. Okun in Ruta, supra, at p. 714. As the Honorable Justice M. Cheshin held in Arpel, supra, at p. 631: 
Its existence is a vital and necessary condition for the existence of the other fundamental rights. The right of access to the courts is the living pipeline of the courts. The foundation for the existence of the judicial branch and of the rule of law. . . without review of the acts of individuals and of the government, will crumble and the structure of the state collapse. Without judicial review, the rule of law will be lost and fundamental rights will disappear.

48. The Supreme Court has not yet finally decided the question of whether access to courts of law is a right protected in the Basic Law: Human Dignity and Liberty, and if it is protected in the Basic Law – whether it is protected as an independent right, in and of itself, or as a right attached to another right protected in the law, that is intended to enable its realization (regarding the various approaches, see Arpel, supra, at pp. 595, 630-631). But everyone agrees, as stated above, that it is a constitutional right of the first degree, whose existence is a condition for the fulfillment of the other fundamental rights (see Y. Rabin, “The Right of Access to Courts of Law" as a Constitutional Right (5758 – 1998) 56-57).  Section 3 of the Proposed Basic Law: Right to Fair Trial (Prop. Law. 5754 – 1994, 100) secures this right: “Everyone has the right of recourse to judicial authorities” (see, also, section 4 of the Proposed Law).  Access

In his treatise, Interpretation in Law – Constitutional Interpretation, supra, at p. 363, the Honorable President A. Barak writes as follows:

My opinion is that the existence of a specific right necessarily includes, as an integral and active part of it, the right to turn to court if the right is violated. Denial of the right to turn to court is the same as (effective) denial of the right itself. “Without judges there is no justice.” Therefore, from a supra-legal constitutional right not to be harmed (status negativus) is derived also the supra-legal constitutional right to turn to the judicial courts of law for protection against breach of the right (status activus). To change this result would be to change the basic laws themselves. An “ordinary” law does not have the force to deny the power of the court to decide a dispute regarding the legality of violation of a supra-legal constitutional right. 
The article of the Honorable Justice S. Levine, “The Basic Law: Human Dignity and Liberty and the Rules of Civil Procedure,” 42 Hapraklit (5755 – 1995) 451, presents the opinion that the right of access to courts of law is protected as a constitutional right in section 3 of the Basic Law: Human Dignity and Liberty, as part of the right of property, and also, possibly, in the framework of section 4 of the said law, which states that, “Every person is entitled to protection of his life, body, and dignity.” In the opinion of the author, the power to turn to the courts is itself a right of property protected in section 3 of the Basic Law (pp. 454-455). Also, the Honorable Justice Levine thinks that this right may be viewed as part of the right to dignity that is protected in the Basic Law (see also, Y. Rabin, “The Right of Access to Courts of Law – From an Ordinary right to a Constitutional Right – Following Crim. App. 733/95, Arpel Aluminum Ltd. v. Kalil Metal Industries Ltd.,” 5 Hamishpat (5761 – 2000) 217).    
49. The right of access to courts of law being a constitutional fundamental right means that an important principle of interpretation established in the case law applies. As the Honorable Justice Y. Zamir stated in Levine v. Levine, supra, at p. 874:

Public policy demands that the way to court be open, so that the court can hear and decide the various legal disputes. This creates the interpretation presumption that the legislator did not intend to deny or reduce the power of the court or to exempt an administrative authority from the court’s review. See A. Barak, Interpretation in Law – Legislative Interpretation (Nevo, 5753 – 1993) 532-536.
These comments were repeated by the Honorable Justice Theodor Or in Appl. Perm. App. 3115/93, Yaakov v. Director of Land Appreciation Tax, P. D. 50 (4) 549, 561, and were also approved in Arpel, supra, at pp. 595-596. 
50. In our case: In Israeli law – contrary to the law in the United States – there is no statutory provision that denies a resident of an enemy state, or anyone who is an “enemy,” the right of access to courts of law. In Israeli law – contrary to the English law – there is no clear tenet of law that establishes such a rule, which, in England as well, is a matter of proper judicial policy that enables a certain extent of flexibility in its application. Even if it were possible to view Hakim, supra, as adopting the English rule – and I am not of this opinion – this fact does not exempt courts today from examining whether this rule can be reconciled with the requirements specified in section 8 of the Basic Law: Human Dignity and Liberty, and with the proper legal interpretation resulting from the right of access to courts of law being a constitutional right of the first degree.

The Basic Law: Human Dignity and Liberty has an effect on interpretation of the old law, which requires a rebalancing of the public interest and protection of fundamental rights. This fact does not require a re-examination of the rules of law that were previously established, prior to enactment of the Basic Law: Human Dignity and Liberty, such that law today must be determined in light of the constitutional criteria specified in the said Basic Law (see Crim. Misc. Appl. 537/95, Ghaneimat v. State of Israel, P. D. 49 (3) 355, 375, 410-421).

The plaintiff contends in his suit that the agents of the state severely violated his body and dignity, and breached his fundamental rights protected in the Basic Law: Human Dignity and Liberty. Denial of his right to sue for this violation is like denial of the fundamental right itself, which protects a person’s body and dignity (see the comments of the Honorable President A. Barak in Interpretation in Law, supra, at p. 363. It is necessary, therefore, to examine, based on the tests established in the Basic Law: Human Dignity and Liberty, whether it is possible to adopt in Israel the Anglo-American law, whereby the suit of an enemy is not heard. 

The constitutional principle: no violation of a fundamental right except by law
51. Whereas accepting the application filed by the state to dismiss the suit on the grounds that the plaintiff is an enemy – which violates rights protected in the Basic Law: Human Dignity and Liberty – it is necessary to investigate whether this violation is justified and lawful in light of the “limitations clause” established in section 8 of the Basic Law. Section 8 states: 

There shall be no violation of rights under this Basic Law except by a law befitting the values of the State of Israel, enacted for a proper purpose, and to an extent no greater than is required.
The first and basic requirement of section 8 is that there shall be no violation of a protected right under the Basic Law “except by a law.” This requirement embodies the “principle of legality,” which negates the violation of a fundamental right other than pursuant to an explicit statutory provision (see the comments of President A. Barak in Crim. App. 6821/93, United Mizrahi Bank Ltd. v. Migdal Cooperative Village, P. D. 49 (4) 221, 434, and also A. Barak, Interpretation in Law – Constitutional Law, supra, at pp. 489-498. For example, the Supreme Court held, in Crim. Reh. 7048/97, A. and Other Anonymous Persons, supra, that it is not permissible to continue to detain, the petitioners, residents of Lebanon, as “bargaining chips” in negotiations for the release of Israeli captives and missing persons.

The court held that, following enactment of the Basic Law: Human Dignity and Liberty, which raised human dignity and liberty to a supra-legal constitutional level, to hold the detainees as “bargaining chips,” the state has to point to a source of law in Israeli domestic law or in international law justifying it; lacking primary legislation regulating the subject, there is  no lawful authority to continue the detention of the petitioners (the Honorable President A. Barak, at p. 742, and the Honorable Vice-President Levine, at pp. 752-753). As Vice-President Haim Cohen said in Qawasmeh, supra, at p. 127: "In a state governed by law, no governmental authority may deny a person any of his constitutional rights, unless explicitly empowered to do so.”

52. It may be that the term “law” in section 8 of the Basic Law includes also Israeli common law (see A. Barak, Interpretation in Law – Constitutional Law, supra, at pp. 509-511), but in our case, the common law does not deny a resident of an enemy state or an enemy the right to file a suit in Israel. Certainly, there is no statutory provision that enables dismissal of the suit of a person because he is a resident of an enemy state or an enemy. The legislator sufficed with the prohibition specified in the Trading with the Enemy Ordinance and in the Prevention of Terror Ordinance, which make it impossible to transfer any asset to a resident of an enemy state, or to a terrorist organization and its members. This is sufficient, in my opinion, to seal the fate of this application, and to deny it.

The principle of proportionality: no violation of a fundamental right except for a proper purpose and to an extent no greater than is required 
53. Another requirement of section 8 of the Basic Law is the requirement that embodies the “principle of proportionality.” Violation of a fundamental right protected in the Basic Law must be for a proper purpose and to an extent no greater than necessary. Underlying this statutory provision is the “principle of proportionality,” which is composed of three elements. The first element requires that the means chosen by the administrative authority fits the goal sought to be achieved by the means employed. The second element requires that the means taken is the one that will violate the fundamental right of the citizen the least: the authority must choose, among the gamut of means available to it, the least harmful means. The third element requires that there be an appropriate proportion between the harm to the right of the citizen and the anticipated befit to the public resulting from it (see HCJ 987/94, Euronet Golden Lines (1992) Ltd. V. Minister of Communications, P. D. 48 (5) 412, 435; HCJ 3477/95, Ben Atiya v. Minster of Education, Culture and Sport, P. D. 49 (5) 1, 12-13; HCJ 3648/97, Stemkeh v. Minister of the Interior, P. D. 53 (2) 728, 776; HCJ 2056/04, Beit Sourik Village Council et al. v. Government of Israel, Tak-el 2004 (2) 3035, 3050).

54. Denial of the right of a resident of an enemy state to file or conduct a suit for violation of his body and dignity, which was done, as alleged, while he was detained in Israel – unlike denial of his right to receive the money that might be awarded him if he succeeds in his action – might be deemed disproportionate violation of fundamental rights protected in the Basic Law: Human Dignity and Liberty. The reason is that, under the Trading with the Enemy Ordinance and the Prevention of Terror Ordinance, it will not be possible to transfer to such a plaintiff the compensation awarded him, if his claim is proven and he is awarded compensation. Plaintiff’s counsel raised no constitutional (or other) argument regarding the provisions of this law, and as stated above, there is support for the opinion that they do not contradict international law. Indeed, in England, the House of Lords was of the opinion in V/O Sovfracht, supra, at pp. 79-80, that the Trading with the Enemy Ordinance is not sufficient to prevent all aid to an enemy at war, in light of the fear that giving judgment in favor of a plaintiff living in an enemy country will serve as a means for obtaining credit, even if the sum awarded him is not delivered to him. But this fear appears remote and unlikely, and it may be that, in the ordinary case, it would be sufficient to apply the existing statutory prohibition on the sum of money awarded to achieve the proper purpose of preventing aid to the enemy. Every violation of the fundamental rights protected in the Basic Law: Human Dignity and Liberty, and the right of access to courts of law is a fundamental right, which deviates from the proper purpose of preventing aid to the enemy is liable to be disproportionate. I refrain from expressing an opinion on this point, given that, in order to deny the present application it is sufficient that Israeli statutory law and common law do not deny the plaintiff the right of access to Israeli courts. Furthermore, in this case, the plaintiff is not a resident of an enemy state, but is a person who may be considered an enemy of the State of Israel himself. This fact is liable to alter the balance between the public interest and protection of the fundamental rights that were violated, as alleged by the plaintiff.

Perhaps you might say, as the state argued, that the purpose of the suit is “to slander Israel.” The response is that, if the plaintiff’s claims will be rejected – as the state thinks – the name of the state will not be harmed one bit. Quite the opposite. If, to the contrary, the serious claims of the plaintiff are proven, that he was sodomized and brutally tortured in an Israeli prison, the contentions would not be slanderous, but would bring the truth to light – which is necessary to learn lessons and cleanse the ranks. It appears to me that the interest of the state is precisely that these severe claims, the raising of which casts a dark shadow on interrogation methods in Israel, will not be left “floating about in space” but will be investigated completely – be they correct, or not. Cessation of the suit at this stage, after the plaintiff has already testified and described at length his version, without the state having made any response, is liable to be interpreted as a lack of willingness or ability to cope with the plaintiff’s contentions. This is liable to harm the image of the state, in Israel and abroad, as a country in which the rule of law reigns.

J. 
Conclusion
55. Taking into account all of the above, it appears to me that, in the present case, the proper balance between violation of fundamental rights protected in the Basic Law: Human Dignity and Liberty and the goal of preventing assistance to the enemy will be achieved by means of the arrangement established in the Trading with the Enemy Ordinance. This ordinance prevents – on the one hand – transmission of money awarded to a resident of an enemy state during the time of a state of war and – on the other hand – creates a mechanism for protecting the assets of a resident of an enemy state until the end of the state of war. This mechanism will achieve in the present case the proper objective of preventing assistance to the enemy, and it does not necessarily violate the residents of the enemy state’s right of access to courts of law, which is a fundamental right of the first degree, there being no provision of Israeli law, by statute or in the common law, that denies this right. It should be mentioned that Canadian courts have also taken the middle road in problematic cases, enabling the resident of an enemy state to continue the civil action he filed, but ordering that the money that might be awarded him are not to be handed over until the war ends (see section 33 above). 
56. Although unnecessary, I add that, even had Israeli courts adopted the English rule denying a resident of an enemy state or an enemy access to the courts – it is a rule that reflects proper policy and is applied with a degree of flexibility. In the present case, I doubt if it would be proper to apply a rule of this kind, given that the suit was filed for acts committed against the plaintiff, he alleges, while he was detained in Israel, the suit has already begun to be heard, with the plaintiff having given his testimony, and there is a public interest in hearing the plaintiff’s claims against the state. In HCJ 24/52, Hakim, supra, the Honorable Justice Y. Zusman, as his title was at the time, held that the English rule does not apply in the case of a dispute between a private individual and the state in the sphere of public law (see section 36 above). The present case is not an ordinary action between two individuals, although it involves a monetary claim: the suit is filed against the State of Israel for its alleged responsibility for serious acts that the plaintiff contends were committed by agents of the state during his detention in Israel. I was not convinced of the justice of the state’s claim that continuation the handling of the plaintiff’s suit, so long as he is acting on behalf on enemies of the state, is misuse of court proceedings, when the cause of action alleged in the suit involves grave acts that the plaintiff contends were committed against him while he was a detainee in Israel, and there is no statutory provision denying the plaintiff the right to continue the suit. Counsel for the state, too, will not dispute that horrible acts, of the kind alleged by the plaintiff, are forbidden to be done against any person – also not against an enemy of Israel.

57. In light of the above, the application to summarily dismiss the suit is denied. Counsel for the state argued in favor of application of the rule barring a resident of an enemy state or an enemy from access to courts of law in Israel, and there is, in my opinion, no foundation for this rule in Israeli law. Contrarily, plaintiff’s counsel argued that the plaintiff should not be viewed as an “enemy” at all, and for this purpose, he also conducted a lengthy examination, most of which was unnecessary, of Lt. Col. Kuperwasser. This argument, too, cannot be accepted. Thus, I deem it proper to accept the state’s arguments regarding applicability of the Trading with the Enemy Ordinance in this suit. Thus, if the alleged cause of action is proved and the plaintiff is awarded damages, the provisions of the ordinance preventing the transmission of the money to the plaintiff will be applied. In these circumstances, I make no order for expenses.

Given today, 18 Kislev, 5766 (19 December 2005) in the presence of the sides.

  Dr. Amiram Binyamini

             Judge
21
40

