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Abstract
In both disasters and armed conflicts, domestic regulatory control over the entry and
operation of international humanitarian relief operations can significantly affect their
ability to address the critical needs of affected persons. The types of regulatory
problems that arise, such as customs barriers, visa issues and taxation of aid, are often
similar, but both the underlying dynamics and the applicable international law can be
quite different. This article analyses these similarities and differences and suggests
distinct steps that might be taken to move forward in the two contexts.

In the wake of a major disaster or an armed conflict,1 the lives and dignity of
affected persons may depend on international humanitarian relief. In both
contexts, the regulatory approach taken by domestic authorities can enhance the
ability of international humanitarian actors to provide this relief in a timely and
effective manner. Too often, however, it has just the opposite effect.

* The views and opinions expressed in this article are the author’s and do not necessarily represent those
of the International Federation or its member societies. Elements of this article were drawn from a larger
study of IDRL currently being prepared by the International Federation.
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two contexts, because of both their differing dynamics and the specific
requirements of international humanitarian law.

General obligations to allow and facilitate international
humanitarian relief

Before turning to the individual regulatory issues, it is helpful briefly to recall what
international law provides in general concerning the obligations of domestic
authorities to allow and facilitate humanitarian assistance. The relevant norms can
be found in the domains of human rights (applicable to both conflicts and
disasters), international humanitarian law (applicable only to conflicts), refugee
and internally displaced person (IDP) law (which may or may not be applicable in
a particular conflict or disaster setting), and an ‘‘other’’ category, increasingly
known as ‘‘international disaster response laws, rules and principles’’ (IDRL) (with
primary application to disasters).

Human rights law

With a few notable exceptions,2 the major human rights instruments do not
directly refer to international humanitarian relief. Some scholars have asserted,
therefore, that there is no general right to receive such relief.3 However, existing
human rights instruments do set out a great many related rights, such as the rights
to life,4 food,5 housing,6 clothing,7 health,8 and livelihood.9 These rights have been

2 See the discussion below concerning references to refugee and displaced children in the Convention on
the Rights of the Children and the African Charter on the Rights and Welfare of the Child. There are
also a number of references to international relief in expert-produced ‘‘soft-law’’ documents. See, e.g.,
Council of the International Institute of Humanitarian Law, Guiding Principles on the Right to
Humanitarian Assistance (April 1993); Institute of International Law, Resolution of the Institute of
International Law on Humanitarian Assistance (Bruges Session 2003), Article II(2); Resolution of the
Institute of International Law on the Protection of Human Right and the Principle of Non-Intervention
in Internal Affairs of States (Santiago de Compestela Session 1989), Article 5, as well as the Guiding
Principles on Internal Displacement, also discussed below.

3 See, e.g., Yoram Dinstein, ‘‘The right to humanitarian assistance in peacetime’’,Naval War College
Review, Vol. 53 (Autumn 2000), p. 77 (stating that ‘‘[i]t is impossible to assert, at the present point, that
a general right of humanitarian assistance has actually crystallized in positive international law.’’); Peter
MacAlister-Smith, ‘‘The right to humanitarian assistance in international law’’,Revue de Droit
International de Sciences Diplomatiques et Politiques, Vol. 66 (1988), pp. 224–5 (asserting that ‘‘[a] legal
right to humanitarian assistance already exists in certain restricted circumstances… [h]owever,
extending the right to humanitarian assistance to the situations of greatest need is a difficult task which
remains to be achieved’’).

4 See, e.g., Universal Declaration of Human Rights, UN General Assembly Resolution 217 A (1948)
(hereinafter UDHR), Article 3; International Covenant on Civil and Political Rights, 16 December 1966,
999 UNTS 171 (hereinafter CCPR), Article 6(1); Convention on the Rights of the Child, 20 November
1989, 1577 UNTS 3 (hereinafter CRC), Article 6(1); American Convention on Human Rights, 22
November 1969, 1144 UNTS 123, Article 4(1); European Convention for the Protection of Human
Rights and Fundamental Freedoms, 4 November 1950, 213 UNTS 222 (hereinafter ECHR), Article 2(1);
and African Charter on Human and Peoples’ Rights, 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21
ILM 58 (1982) (hereinafter AfCHPR), Article 4.

Volume 89 Number 866 June 2007

347



read to imply certain obligations with regard to international humanitarian
assistance.

The human rights treaty bodies10 consider that states have three levels of
obligation with respect to each human right: the duty to respect (i.e. refraining
from itself violating them), protect (i.e. protecting rights-holders from violations
by third parties) and fulfil (i.e. undertaking affirmative actions to strengthen access
to the right). Thus, for example, the UN Human Rights Committee has asserted
that it is not a sufficient observance of the right to life for a state to avoid
arbitrarily executing its own citizens, or to protect citizens against private violence;
it must also take positive steps to reduce mortality, such as measures to ‘‘eliminate
malnutrition and epidemics’’.11 This would therefore imply an obligation to allow
access to international humanitarian relief when it is required to avoid loss of
life.12

The Committee on Economic, Cultural and Social Rights (the equivalent
of the Human Rights Committee for the International Covenant on Economic,
Social and Cultural Rights) has made this more explicit in the context of economic
and social rights. For example, in General Comment No. 12, the Committee
determined that the right to food includes a core right to be free of hunger, which
is violated if hunger exists on a state’s territory and it cannot show that it has made
‘‘every effort’’ to address it immediately, including by seeking international
assistance.13 Likewise, ‘‘the prevention of access to humanitarian food aid in

5 See UDHR, above note 4, Article 25, International Covenant on Economic Social and Cultural Rights,
16 December 1966, 999 UNTS 3 (hereinafter CESCR), Article 11(1); CRC, above note 4, Articles
24(2)(c) and 27(1). Convention on the Elimination of All Forms of Discrimination against Women, 18
December 1979, 1249 UNTS 513 (hereinafter CEDAW), Articles 12(2) and 14(2); Additional Protocol to
the American Convention on Human Rights in the Area of Economic Social and Cultural Rights, 17
November 1988, O.A.S. Treaty Series No. 69 (1988), repr. in Basic Documents Pertaining to Human
Rights in the Inter-American System, OEA/Ser.L.V/II.82 doc. 6 rev.1, p. 67 (1992) (hereinafter Protocol
of San Salvador), Article 12.

6 See UDHR, above note 4, Article 25; CESCR, above note 5, Article 11(1).
7 See UDHR, above note 4, Article 25; CESCR, above note 5, Article 11(1). See also CRC, above note 4,

Article 27(3).
8 See UDHR, above note 4, Article 25; CESCR, above note 5, Article 12. See also CRC, above note 4,

Article 24(1); AfCHPR above note 4, Article 16(1), Protocol of San Salvador above note 5, Article 10.
9 See UDHR, above note 4, Article 25; CESCR, above note 5, Article 6.
10 The treaty bodies are expert committees created by many of the major human rights treaties with

authority to comment on both general and specific issues of state compliance. See generally Office of the
High Commissioner for Human Rights, Fact Sheet No. 30: The United Nations Human Rights Treaty
System, available at http://www.ohchr.org (last visited 3 July 2007). Among them are the ‘‘Human
Rights Committee’’, the treaty body for the International Covenant on Civil and Political Rights, and the
‘‘Committee of Economic Social and Cultural Rights’’, the treaty body for the International Covenant
on Economic, Social and Cultural Rights.

11 See Human Rights Committee General Comment No. 6, The right to life (Article 6), 1982, para. 6,
republished in UN Doc. HRI/GEN/1/Rev.6, p.131 (2003).

12 Notably, moreover, the right to life is non-derogable, even in situations of national emergency. See
CCPR, above note 4, Article 4(2). It is therefore one of the civil and political rights that is always
applicable in situations of disaster and armed conflict.

13 Committee on Social, Economic and Cultural Rights, General Comment No. 12, The right to adequate
food, UN Doc. No. E/C.12/1999/5 (1999), paras. 6 and 17.
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In contrast, both Article 70 of the First Additional Protocol (applicable to
a state’s own territory in interstate conflicts) and Article 18 of the Second
Additional Protocol (applicable to internal conflict) state that relief actions ‘‘shall
be undertaken, subject to the consent’’ of the parties concerned.18 The ICRC
commentary to these sections and many scholars insist that consent to
humanitarian relief may not be arbitrarily withheld without running afoul of
the prohibition of using starvation as a method of warfare.19 Moreover, a
comprehensive study of customary international humanitarian law completed by
the ICRC in 2005 found sufficient state practice consistent with this position to
assert it as a rule of customary law.20 In addition to practice in the field, the study
notes the large number of UN Security Council, General Assembly and
Commission on Human Rights resolutions that support the thesis that
humanitarian access is not considered optional in any type of armed conflict.21

However, there is still debate on this point.22

The Fourth Geneva Convention also specifically calls for free passage of
‘‘medical and hospital stores and objects necessary for religious worship’’, as well
as food and other items if the latter are specifically destined for children, expectant
mothers and ‘‘maternity cases’’, subject again to search and to assurances against
diversion and misuse. This obligation applies not only in all territory of the parties
to an international conflict but also to other states through which the
consignments might transit.23 Moreover, under Article 30, persons in need are
guaranteed the right to solicit assistance from international humanitarian actors.24

18 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of International Armed Conflicts, June 8, 1977, 1125 UNTS 3 (hereinafter First Additional
Protocol).

19 See Yves Sandoz et al. (eds.),Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949, International Committee of the Red Cross, 1987 (hereinafter ICRC AP
Commentary), pp. 820 and 1479; Michel Bothe, ‘‘Relief actions: the position of the recipient state’’, in
Encyclopaedia of Public International Law, Vol. 4, Max Planck Institute for Comparative Public Law and
International Law, 1982, pp. 92–3; Ruth Stoffels, ‘‘Legal regulation of humanitarian assistance in armed
conflict: Achievements and gaps’’,International Review of the Red Cross, vol. 86 (September 2004), p.
522; Joakim Dungel, ‘‘A right to humanitarian assistance in internal armed conflicts respecting
sovereignty, neutrality and legitimacy: practical proposals to practical problems’’,Journal of
Humanitarian Assistance, May 2004, s. 2.3.1.1.

20 See Jean-Marie Henckaerts and Louise Doswald-Beck,Customary International Humanitarian Law,
Volume I: Rules, International Committee of the Red Cross, 2005 (hereinafter ICRC Customary Law
Study), pp. 193, 196–7.

21 Ibid., p. 198; see also Stoffels, above note 19, pp. 521–2 and n.16. A representative example is Security
Council Resolution 1460, UN Doc. S/RES/1460 (2005) on children in armed conflict, which
‘‘underlin[ed] the importance of the full, safe and unhindered access of humanitarian personnel and
goods and the delivery of humanitarian assistance to all children affected by armed conflict’’.

22 See, e.g., David Forsythe, ‘‘Human rights and humanitarian operations: theoretical observations’’, in
Eric Belgrad and Nitza Nachmas (eds.),The Politics of International Humanitarian Aid Operations,
Praeger, 1997, p. 45.

23 See ICRC GC IV Commentary, above note 17, p.181 (explaining that this provision ‘‘applies to all such
consignments, when they are intended for the civilian population of another contracting party, whether
that party is an enemy, allied, associated or neutral State’’).

24 See Fourth Geneva Convention, Articles 30 and 62. See also Fourth Geneva Convention arts 62 (on
individual relief) and 142 (on relief to detain individuals).
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