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(2] ZZERRS SR I LA St i A0 7 ] o IR v 454 8 45 B 0E 52 - 756 1422(2002) &
Pl 2 B R E B P Sk B, WS TE 22 B 05 18 37 s A A ] e 2 AN s K A2 A1 i A7 sl
WIS AR T RLL ) 4 24 E AT ST AR B DA SN 5 (AT 28 0, R L R 50 T AT
EEGRYF, RN H BRI T S ATl 38 FE DL 09 T e, IR A X R A, 56
[ gt 2% WM FH A5 DAk S X X B AT 3l 5 58 2 HE 4 S X 6478, REEH T, X458
HRLEFT 3 25 I, See Sebastian Heselhaus, “Resolution 1422 (2002) des Sicherheitsrates zur
Begrenzung des Internationalen Strafgerichtshofs” , Zeitschrift fiir ausldindisches dffrnetliches Recht
und Vélkerrecht, Vol. 62 (2002), pp. 907 ff. X — sl il 5 K #5417, See Eric David,
“La Cour pénale internationale” , Recueil des cours. Hague Academy of International Law, Vol.
313 (2005), pp. 353 -6.
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(5) XE—MEBITEImIL,

[ 6] SeeJochen A. Frowein and Nico Kirsch, “Article 417, in Bruno Simma, The Charter
of the United Nations; A Commentary, 2nd edn, Oxford and New York, 2002, pp. 724 -5, with
references. T F AN Ry SR MBI R [ 575 771 (1991) 5 P8 55 836 (1993 ) 5l ] 5
RG] 55 794(1992) BRI 5 /SIEIR[ 45 918 (1994 ) Bkl 45 929 (1994 ) 5 Jeisl | ; W [ 45
940 (1994 ) ‘5 HRAL ] s A7 BC[ 26 1264 (1999) 5 RIS 5 1272(1999) ‘5 2RisL ] ; ZERLA &5 [ 4 1306
(2000) 5P ], See also Fred Griinfeld, “Human rights violations; A threat to international
peace and security” , in Monique Castermans-Holleman et al. (eds. ), The Role of the Nation State
in the 21st Century . Essays in Honour of P. Baehr, The Hague and Boston, Mass. , 1998, pp.
427 ff.

(7)) David Schweigman, The Authority of the Security Council under Chapter VII of the UN
Charter, The Hague and Boston, Mass. , 2001, p. 180 “ ik 4Bl A B ] L) R B Z431F B &
SR EE R RSP 5 722 A A R 2215 L — A S 2538
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(8) TR FTiE 28 vk B9 WL A, U AT LLUAE £ [ ) 3 S Ui h K 3], See Christian
Walter, “International law in a process of constitutionalization” , in J. Nijman and A. Nollkaemper
(eds. ), New Perspectives on the Divide Between National and International Law, Oxford, 2007,
pp- 191 ff. ; Regis Chemain and Alain Pellet (eds. ), La Charte des Nations Unies, Constitution
mondiale? ,Paris, 2006 ; Pierre-Marie Dupuy, “L’ unité de 1’ ordre juridique international” , Recueil
des cours. Hague Academy of International law, Vol. 297 (2002), pp. 215 ff.; Bardo
Fassbender, UN Security Council Reform and the Right of Veto, The Hague and Boston, Mass. ,
1998, pp. 89 ff.

(9) JHZBRHER - 5788k F (Elihu Lauterpacht) 75 “ K AR A 2287 ( Provisional Measures,
ICJ Reports, 1993, p. 440, §100) "FAGERUL: “ BRATHALEIE ARy S B Prk FI A 0509 1
PEREESRAT I . 7522 B2 PSR — 00 R0 25 24 S 55 ARAR A, (6 G B 5 ) 48 103 450]
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g R AT 52 M b oy BT 7 A G R AT ¥R X 2 B i BR A, i TT WL Alexander
Orakhelashvili, Peremptory Norms in International Law, Oxford, 2006, pp. 423 ff,

(10) See Finn Seyersted, United Nations Forces in the Law of Peace and War, Leiden,
1966, pp. 206 -7.



6 (LA+FEFRFIL)2008 F3CiE

WIBR A RILE 5 (0 J8 3 vh I B IXRE R BRI 25 i 21 n] B Hh BLAY
Je 2 AEZE AR 28 18R O, AN vl B i B i 07 BRI T I — AU,
b B AR P ZRAROOL S, A IR R s SEAT ™A% 1O BRI A
LT LAJTUSE : D 1 AEfp RSP 14 57 B GB35 n] B 00 221, 53 # V)
Mt S (4 H i B 88 fie 2E RSP 5 TR e 4 AT T O Rk A B s
R, SR AN T R I B T A, « B AR 22 P 2 AN A b BE N Sy 1 i p ik &2
FHRF- AT LA Dok ] By AL , R AR A1 0 28 2 P A T 25 e 2 A U ) SC A
AIERARHE A B Te 2 T HIF IR A, B 2ot s A BE v e 1], Bedh, X
— AN AL v A AR s 22 R T [ B AT T LU A8, RIVAR 2 B
HA NIEPEFT R,

AR b3 HE R FAT T AT LAFE AR B

1. R B AN 22 B 2 ok [ o A 926 R0 ok 5006 ) e S R
FRE e AR A 2, Qi)™ 32 5 2 B2 ) S B A T R AL
AT RERGIRVF , AN RE S SERY SE R R R ok . IEAR B, 5 SR SRR
) S X AEART IR B A | IV ik o (AP m s ] BB 22 PR 22 B AT
HAEAF [ B AP SRR RO HARE BT 2010

2. vy, BV R A2 4, ATl A, HABE T P N
AN BEA NTE VA0 e AL

— A& E BRiERYIE A

VR B i ) AR AR AT [ B 4 2R A2 21 [ Biks i) 29 3R, 75 [ P
L IHESE NS B, B R R TR A7 AE RAUT T B PR DA R AL 35 1 [ Bk
W SR AT AR — R ALE T T E 508 — B —BEBRA ML, i
T LA 91l 2 1R A A S LA e R I ] 2 B o A S i

(11) See, e.g., Henri Meyrowitz, Le principe de [’ égalité des belligérants devant le droit
de la guerre, Paris, 1970, pp. 168 -9 “ (B4 [E FEE) 345 (T Al B2 I 7% 5 SR /R b I 7 22 2
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(12) BT REBIAR K o il J2 e R AEE 1 Jes 4 el T DU 0 200 1l SO0 Frg i b s sl
See Danesh Sarooshi, The United Nations and the Development of Collective Security, Oxford,
1999, pp. 194 ff, 263 ff. Z 4R T R P VU (1965/66) FHHLTE(1990) (i H (1993 ) FilFd
Wik (1993) BIF

(13)  BOREASCH H iine) HUR e R W (5 BT ) ZE RS I N R T S
TAE DG T 45 24 WG (4 —FR FLIN (CRR SR BRI ) JER8, 28 T Mk | A fa) 33 b oAig 75 401778
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(14) See, e. g., Alix Toublanc, “L’ article 103 et la valeur juridique de la Charte des
Nations Unies” , Revue générale de droit international public, Vol. 108 (2004), p. 446. 1% (&
YERFIT |, R T8 1541 355, 45 103 R R (G B JE 7 ) Je ik, XIS IR R B 475
T S5 ] REME AR R AR BRI T,
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(15) See Frowein and Kirsch, above note 6, p. 711; Hans Kelsen, The Law of the United
Nations ,London, 1950, p. 730; Terry. D. Gill, “Legal and some political limitations on the
power of the UN Security Council to exercise its enforcement powers under Chapter VI of the
Charter” , Netherlands Yearbook of International Law, Vol. 26 (1995), pp. 61 ff.; Bernd
Martenczuk, Rechtsbindung und Rechtskontrolle des Weltsicherheitsrats, Berlin, 1996, pp. 219 ff;
Karl Zemanek, “The legal foundations of the international system”, Recueil des cours. Hague
Academy of International law, Vol. 266 (1997), p. 232; Schweigman, above note 7, pp. 195
ff. ; Erika De Wet, The Chapter Vll Powers of the United Nations Security Council , Oxford and
Portland, 2004, pp. 182 ff; etc.

(16) Rl 5 AN A UL ST , T — oy 5T B i
1A B = AT — R HI S B 10 .

(17) Zemanek, above note 15, p. 232.

(18) FRUTHE - FikE ML ( Evelyne Lagrange ) 7E— % SCFE H o o T X 6 ZEPE A9 3X — 25K, £
FEXFE PR A GE B 1M 5 . See Evelyne Lagrange, “Le Conseil de sécurité peut-il violer le droit
international?” , Revue belge de droit international , Vol. 37 (2004), p. 590.
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(19)  FRATLMAFXAEB, Compare for example Schweigman, above note 7, p. 197;
De Wet, above note 15, pp. 187 ff.

(20)  “ el f A RS 1A Bt 48 (ICT Reports, 1996, p. 257, paragraph 79 ) H{#
TRXAEEE IS, ISR A A [ SR TN TR T AT R A T A X S Yy
NP TR A R U R J AN R AR AT B4 Rl Bk >0 A6 3 B0, OG T aX — K FE UL Robert Kolb, “Jus
cogens, intangibilité, intransgressibilité, dérogation ‘ positive’ et ‘ négative’ ”, Revue générale de
droit international public, Vol. 109 (2005), pp. 305 ff,



10 (L+FEFRIFR)2008 F3055E

R AR 7 21

— SR B INFLZ L (L. Condorelli ) ,22) TA Sk & Bl 2 WA 201 25
ERERR AE RN, fLZH RIS 52 2O AE— SO0 7 A
VLR SY [ B NI 12 04 S AR 3 P 1 Ay [l B i 20 (i 22 B 2 |
R HAR AR B a5 T SR B BE W S N e IR R 0 PR Bt 3 A7 —

(21)  RTEPRAGEE MR IEMERT, 60T 2 WYL - B (Catherine Maia ) It 8 1-18
3, See Catherine Maia, “Le concept de jus cogens en droit international public” , Universite’ de
Bourgogne, 2006, pp. 611 ff.

(22) Luigi Condorelli, “Le statut des Forces des Nations Unies et le droit international
humanitaire”, in Claude Emanuelli ( ed. ), Les casques bleus: policiers ou combattants?,
Montreal, 1997, pp. 105 -6.

(23) 1949 ( HNRLALYFEFSE 1 45, KXFX—HE, See Luigi Condrelli and Laurence
Boisson de Chazournes, “Quelques remarques a propos de 1’ obligation des Etats ‘ de respecter et

IR

faire respecter le droit international humanitaire en toutes circonstances’” , Studies and Essays on
International Humanitarian Law and Red Cross Principles in Honour of Jean Pictet, Geneva and
The Hague, 1984, pp. 17 ff. ; Nicolas Levrat, “Les conséquences de 1’ engagement pris par les
Hautes Parties contractantes de ‘ faire respecter’ les Conventions humanitaires” , in Frits Kalshoven
and Yves Sandoz (eds. ), Mise en oeuvre du droit international humanitaire, Dordrecht, 1989,
pp. 263 ff.; Kamen Sachariew, “ States’ entitlement to take action to enforce international
humanitarian law” , International Review of the Red Cross, Vol. 71 (1989), pp. 177 ff. ; Paolo
Benvenuti, “Ensuring observance of international humanitarian law; Function, extent and limits of
the obligations of third states to ensure respect of international humanitarian law” , Yearbook of the
Institute of Humanitarian Law, San Remo, 1992, pp. 27 ff.; Hans-Peter Gasser, “ Ensuring
respect for the Geneva Conventions and Protocols; The role of third States and the United Nations” ,
in Hazel Fox and Michael A. Meyer (eds. ) , Armed Conflict and the New Law, Vol. 1l , London,
1993, pp. 15 ff.; Giovanni Casalta, “L’ obligation de respecter et de faire respecter le droit
humanitaire lors des opérations militaires menées ou autorisées par 1’ ONU” , Droit et défense, Vol.
97 (3 ) (1997), pp. 13 ff. ; Fateh Azzam, “The duty of third states to implement and enforce
international humanitarian law” , Nordic Journal of International Law, Vol. 66 (1997), pp. 55
ff. ; Frits Kalshoven, “The undertaking to respect and ensure respect in all circumstances: from tiny
seed to ripening fruit” , Yearbook of International Humanitarian Law, Vol. 2, 1999, pp. 3 ff. ;
Birgit Kessler, Die Durchsetzung der Genfer Abkommen von 1949 in nicht internationalen
bewaffneten Konflikten auf Grundlage ihres gemeinsamen Artikels 1, Berlin, 2001 ; Birgit Kessler,
“The duty to ‘ensure respect’” under Common Article 1 of the Geneva Conventions” , German
Yearbook of International Law, Vol. 44 (2001), pp. 498 ff. See also ICRC (ed. ), Commentary
on the Additional Protocols, Geneva, 1987, pp. 34 ff. ; and the case Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, ICJ Reports, 2004, paras. 154 ff.
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(24) Eric David, Principes de droit des conflits armés, 2nd edn, Brussels, 1999, p. 85. See
also Lauri Hannikainen, Peremptory Norms ( Jus Cogens) in International Law: Historical
Development, Criteria, Present Status, Helsinki, 1988, p. 622; Stefan Kadelbach, Zwingendes
Volkerrecht, Berlin, 1991, pp. 70 —1; Stefan Kadelbach, “Zwingende Normen des humanitiren
Volkerrechts” , in Humanitéires Volkerrecht, Informationsschrift, Vol. 5 (3) (1992), pp. 118 -
24.

(25) See Dietrich Schindler, “Probleme des humanitiren Vélkerrechts und der Neutralitit im
Golfkonflikt 1990/91” |, Revue suisse de droit international at europe’ en,Vol. 1 (1991), p. 12.
See also Dietrich Schindler, “ Die erga-omnes Wirkung des humanitiren Volkerrechts”, Recht
zwischen Umbruch und Bewahrung , Berlin, 1995, pp. 199 ff. In the context of occupation law,
see e. g., Odile Debbasch, L’ occupation militaire. Pouvoirs reconnus aux forces arme’ es hors de
leur territoire national, LGDJ, Paris, 1962, p. 419; David J. Scheffer, “Beyond occupation
law” ,American Journal of International Law, Vol. 97 (2003), pp. 843, 849; Daniel Thiirer and
Malcolm McLaren, “‘Ius post bellum’ in Iraq: A challenge to the applicability and relevance of
international humanitarian law?”, Festschrift fiir Jost Delbriick, Berlin, 2005, p. 763; Marten
Zwanenburg, “ Existentialism in Iraq:. Security Council Resolution 1483 and the law of
occupation” , International Review of the Red Cross,No. 856 ( December 2004 ) , p. 763 ; Massimo
Starita, “L’ occupation de 1’ Iraq: Le Conseil de se’ curite’ , le droit de la guerre et le droit des
peuples adisposer d’ eux-me"mes” , Revue ge’ ne’ rale de droit international public, Vol. 108 (4)
(2004), p. 903.
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BT BT HBAS RET S e S A ) e, JE R 1949 4RO H A
FLAZy) 3E[RIER 3 Z0HL0E B IR SE fR e (26)

H1 T 2003 ARAFHIL 5 i e LIRS BRI KR | IR VF 225 BT ik
5T AP YIS s 2 AR

AT 2 T AR M A 2 B Rl e AR L AR 25 SRR
103 2R A HLE BT R B AT Sl U0 56 T iR w905 . — 28 N0l 8 i 3
X — i, A URS AT 334, AR 1252 3k — 37 37 B LR B o IR ] ) <
TR etk 1F

AT GEPEBR LB U ix — rp [ ME & 3 T LT A Y
BB, sk — M PR R 51 2 1 S R AR T B o P B A H—
WK ] 22 LR U T 2l B9 AR ORI SR PR 7 TG 5 5K 5 H = 2 LAy
S GEFORAA RS F R E DAY F LB A G E, X—H
WO RE B A A TR B . RS =, 53T AT B A —
WL s IR , 2 B e n] L 5 A S e R U ) 7 A el 3o 2 e ) A
PEICTASEA B A TE S AR 70 ik sk U A7 i AR
PR E T AR A R B B2 B 4, 1907 4R 2F B A ) Hhoe T B

(26) See Brian D. Tittemore, * Belligerents in blue helmets: applying international
humanitarian law to United Nations peace operations” , Stanford Journal of International Law, Vol.
33 (1997), pp. 105 -6. { HN ALY LRIEE 3 A4l nini ATk i WLA E 96T H252 | see Hans-
Peter Gasser, Le droit international humanitaire, Geneva and Berne, 1993, p. 74. Fi-LHysCEh
PRIRHINIX — 5., see Revue suisse de droit international et européen, Vol. 9 (1999), p. 711;
Revue suisse de droit international et européen, Vol. 11 (2001), p. 604.

[27) See, mostly in the context of occupation law, Marco Sassoli, “ Legislation and
maintenance of public order and civil life by occupying powers” , European Journal of International
Law, Vol. 16 (2005), pp. 681, 683 -4, 690; Zwanenburg, above note 25, p. 763; Steven R.
Ratner, “ Foreign occupation and international territorial administration: the challenges of
convergence” , European Journal of International Law, Vol. 16 (4) (2005), p. 710; Gregory H.
Fox, “The occupation of Iraq”, Georgetown Journal of International Law, Vol. 36 ( Winter
2005), pp. 296 -7.
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L AE 1949 AFECH A ELEE I A Z9) FR R VFZ2 R, 3 26 100 ) 5 T 7
HER PR T N FEA DRI ARG . R 3 AT SR X 2E L —
Mo AT TRARBERT , 1 HLA o] 13 2 AR f] SR % [(28)

SHRFI EIERRER (2003 £F4)

6 [l 45 14 R 200 R A A AR AR B S, X B o 4B Sy 8 3 FRAT T

(28] Robert Kolb and Sylvain Vité, La protection des populations civiles au pouvoir d’ une
armée étrangére, Brussels, forthcoming (2008 ).

(29)  M“UREEBSEGRC” F BB R T, JUHAT 2 DL ¢S ] Rk 2 35 ) i I A 56 S
Mk, See inter alia contributions in the AJIL, Vol. 97 (2003), pp. 553 ff., and in Karine
Bannelier, Olivier Corten, Théodore Christakis and Pierre Klein (eds. ), L’ intervention en Irak et
le droit international, Paris, 2004. See also Michael Bother, “ Der Irak-Krieg und das
volkerrechtliche Gewaltverbot” , Archiv des Volkerrechts, Vol. 41 (2003), pp. 255 ff. ; Thomas
Bruha, “Irak-Krieg und Vereinte Nationen” , Archiv des Vilkerrechts, Vol. 41 (2003), pp. 295
ff. ; Christopher Clarke-Posteraro, “ Intervention in Iraq: towards a doctrine of anticipatory
counterterrorism, counter-proliferation intervention” , Florida Journal of International Law, Vol.
15 (2002 ), pp. 151 ff.; Olivier Corten, “Opération ‘Iraqi Freedom’ . peut-on admettre 1’
argument de 1’ autorisation implicite du Conseil de sécurité?” , Revue belge de droit international ,
Vol. 36 (2003), pp. 205 ff. ; Rainer Hofmann, “International law and the use of military force
against Iraq” , German Yearbook of International Law, Vol. 45 (2002), pp. 9 ff.; Patrick
McLain, “Settling the score with Saddam: Resolution 1441 and parallel justifications for the use of
force against Iraq” , Duke Journal of Comparative and International Law, Vol. 13 (2003), pp.
233 ff. ; Paolo Picone, “La guerra contro 1’ Iraq e le degenerazioni dell’ unilateralismo” , Rivista di
diritto internazionale, Vol. 86 (2003), pp. 329 ff. ; W. Michael Reisman, “Assessing claims to
revise the laws of war” , American Journal of International Law, Vol. 97 (2003), pp. 82 ff. ;
Christian ~ Schaller, “ Massenvernichtungswaffen und Pridventivkrieg; Moglichkeiten der
Rechtfertigung einer militdrischen Intervention im Irak aus volkerrechtlicher Sicht” , Zeitschrift fiir
auslindisch offentliches Recht und Vélkerrecht, Vol. 62 (2002), pp. 641 ff.; Pierre-Marie
Dupuy, “Sécurité collective et coopération multilatérale” , in Le droit international a la croisée des
chemins, VIéme rencontre internationale de la Faculté des sciences juridiques, politiques et sociales
de Tunis, Paris, 2004, pp. 61 ff. and 72 ff. FrtH7oa R4 b 38 0 222 0 AR e [ IR RA) . |
PUBESF ERA)  HA 2 M A 2 o S EIBUR 09 B 5 AR 2 3 3 A T 4288 49 AR
1445 : W http.//www. whitehouse. gov/infocus/iraq/news/ 20030327 — 10. html, 5 Ji5 17 /] isf [f]
2007 4F 11 H 26 H,
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FATE T R AT T s i O T ad e 1 atk, JL
IR BE X AW S R B S T U B VR T T Y
RPR FRSE A B0 R L2 LU LA B TR AR
(IR e = R AR TR 1Y) 70 43 2% 31 B S XL 3 28 T i A7 TR
(AR AR 32 Horh s iR A5 B RS A it 22— R 0 D [ 45 B ek i AR A
it . AR HEEK 421 B A MM ( Coalition Provisional Authority ) 2003 4
55 39 S BYRLE P ST A E AR SR T, SRy BR v T 5
(A LR bR o TFOR AR L Pl 1 A B Al AT foT— 4> [
Ko WM FMEFGTE AN P AR AR AR o A F 4% ot T s i 55
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[30) See Sassoli, above note 27, pp. 679, 694; Zwanenburg, above note 25, pp. 757 -9;
Starita, above note 25, pp. 886 ff. ; Kaiyan Homi Kaikobad, “Problem of belligerent occupation ;
the scope of powers exercised by the Coalition Provisional Authority in Iraq, April/May 2003 — June
20047 , International and Comparative Law Quarterly, Vol. 54 (1) (2005), p. 260 ( XFiHx
o BUL B I TG ) 5 Fox, above note 27, pp. 202 ff. 240 f., 295 - 6; Adam Roberts,
“The end of occupation in Iraq (2004)”, International and Comparative Law Quarterly, Vol. 54
(1) (2005), pp. 36 ff. ; Adam Roberts, “Transformative military occupation: Applying the laws
of war and human rights” , American Journal of International Law, Vol. 100 (2006) , pp. 614 —
15.

(31) See Hans-Peter Gasser, “ From military invitation to occupation of territory: New
relevance of international law of occupation” , in Horst Fischer, Ulrike Froissart, Wolff Heintschel
von Heinegg and Christian Raap (eds. ), Crisis Management and Humanitarian Protection: In
Honour of Dieter Fleck, Berlin (2004 ), p. 154; Scheffer, above note 25, pp. 853 ff.

(32) SERMIATTMT Y B i XEAME G ILT- 58 IR FR-25 5% T4 18 1 Y 551
T TEARMBIRIBCR A S W ZEIG B AR SC TR $ 9k Mo m) vk 88 37 .39 164
=)

T,

(33)  IXURECENT AR 22 5 =450 90 B A AL 2 Bl 1T 5 LY
(34) See Zwanenburg, above note 25, p. 757. WfiHIA I WA T 5k AR 48 &2 B 25 55 1483
(2003) S, B ZPGHETIX LEBCE . XFh EREANIERM , 20T 308k,
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TEFNTRA L (in medias res) 73 Hrix —AIUZ {75 LA IF % H .

1A R B2, TEIR R W7R i SB35 R 8 1[5 bR AGE
AN, TESCHERYS 1483 (2003 ) S5 B I—— I BRI 3L T B 47
BB R 2 5 (MR T X 7 22 i HSHT0 ) PR 5 1 il FE——rh %2
PO T R 3 3 [ AN [ B E I G AR 4 B2 T A5 A P [ A
RGE—HEHE T o A0 AR I R B B R BT A A
FTFEH 13 B kA E S mAREI A, s R
BN T — G R H A 56 B R A0EAE I C55 midE A % X 55, X
BN A )T FBRENIREZ —, BE)E, 75 1546
(2004 ) SR ——Z P BUE AT A ] & 4 &5 h— R R B = >
PHBCCF R BT . — 7 T, 2 S A B 5 40K T 2004 4F 6 J 30
HE50 (55 2 Br) 1360 I T 1B A2 s A 7 LA ) PR 5 3 U B

(35) XCRUIZHEBAT RGN A o Hesh, IEWEER AN I 10, B A 38 1 R
TTBOE BRI T XRS5 45072 A A BE PR T A58 2 ANE ) AR A 18 B0, T4 174
BN 2 p A IR N RO IEAT - < BRI & B 1 [ BRAT BUS B AR 12 R A T35 26 T R Bl
B, e 2 FUR ) BT BRI 45 A 1 N RAE A AR R D 8 — > O 28 A BGX 28 B " U3 L Fox,
above note 27, p. 276,

(36) X —UR 7 W] L BRAE 22 B S RS AR 43, FEBATHB 435 2 B (BRSPS R
AT GBI < B TG BT 3 KT E R AU IE RS 32 45 DHRr v o 8 BURT , o 40
UTFE T 2004 4F 6 A 27 HZ Ik, ABXRAA B R Z M amEEe H27 HE6 A
30 H Z A 4EF 5 Gk RO AT RE R AR, AR RSO0, X — 75 Wt 2 & 5 AR R
PENY . BRI M B | 20 R HE I R AU TR R HAU) o 4R, EiiX — 75
B FY T2 R G MY AR RTRE™ AR IR, U A T RE) 58 42 SRR ELX AT G A [l 4 Bt
AT LR A 280 T DU 516 g AT LA o ok 38 BORF A I B 58, 2 Bl X 5 R R AE
—R Ty QIR SR E W, XA H A S AR AT RO A P R R B 2 B e
P4 TR U e QI A TR ) 5 42 SR I i 4. DG TR IR IR, 2 LT 3¢,
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TCIR AT, 42 BRI e P W BISP- 48 5 (T 2F B2 ) 26 42 S5 A AL
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B L I IEARE A IE v ik, 350 e LT A

(37) See, e.g., note 30 above.

(38)  HEPREBERETE WIS L a3 (WERURDS F3%) S R B 13X — 5 (1CT
Reports, 2005, p. 59, §172), See also Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory, Advisory Opinion, ICJ Reports, 2004, p. 167, 178, and p. 172,
§ 89.

(39) AT HABAEA A o5 QTR 3 2= 52 BJEAT T o5 G0 /Y L5 FILRE, See
Liesbeth Lijnzaad, “How not to be an occupying power: some reflections on UN Security Council
Resolution 1483 and the contemporary law of occupation” , Making the Voice of Humanity Heard ,
Leiden (etc. ), 2004, pp. 302 -4.
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(40) TIbid. , pp. 302 —4.
(41) See Thiirer and McLaren, above note 25, p. 761. X B 24 50 20+ F [ R 2 i
2% PR At e < e b 4T 3 R o 45k 1T ELEATT Y e AR A — A R AR R



2003 F AR FR T AMEHAELESHIRM 19

BRI T BOXFEA, TV F MBS U & T — D E SR B
PR NN LRSS T 240 A 35 5E (de facto) T, X B
WA AEATL R T 42 R A 22 B 37 3,430 KRR K S 7 A 28 B 2
HRAE ST 45 L BRI A 20 el FEVE A B N Y
EATRE— OGRS, b T« ZZ A1 [E R J5#” ( Transatlantic détente )
IR,

LRI

BISTERT SRS R A 1546 (2004) S B &8 2304
THT I 7 7 T 8 A S S 4, RS JIILAE 2004 4E 6 A 30 H (5
RGBS R AN AU WU A S AEAE DR SR J8A 7 il 4 324
(PR TH 540 2 By o SR, HF 5 50 17 B B8 - U e p
PLTCAE 4 5 R 1 A 0 AR A i 4 R ] s | A i ] o A3 9 R 114
MEATHRT  X—EOERTE SR, Bk b R Y S R N
PATEIE P AR R R T AR SR AR R IR T e

THSAET T 5 2 Boh iy WP gl 5 5 P L3 e 3
7Y R T 2004 4F 6 30 H )it EBUN S SR T 5 2 B 25l i i
— P I e 5 PR X PR B BUR BIK VR (de jure ) FIERSE (de
facto) FXIIGHATE FRFIRIEE . X2 — DA (A HR) 5 42
S PITRLAE 1A A o T D0 F 75 B . SR A A 8 B 58, AN SRR 5

(42) See,above note, pp. 759 — 61, JHE T RIS -4 % 1 F 4 i 1, Lijnzaad, above
note 39, pp. 292 ff. See also Zwanenburg, above note 25, pp. 755 —6. IB—il, F L2 EE NN
2 1483 5 P i & AN B i 1) ; Jorge Cardona Llorens, “Libération ou occupation? Les droits et
devoirs de 1’ Etat vainqueur”, L’ intervention en Irak et le droit international, Cahiers
internationaux series, No. 19, Pedone, Paris, 2004, pp. 239 ff.; Kaikobad, above note 30,
pp- 262 -3.

(43) See Zwanenburg, above note 25, p. 756.
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(44) AR E —LEPORLITHE A« B3 AL WEAA 7 R BUE A, T EAATS A B T4
U IR A AT 2T R 1Y, X FURBOAB T BB A MY IE R 20— WIHIE, See Rahim
Kherad, “La souveraineté de 1’ Irak a 1’ épreuve de 1’ occupation” , in D. Maillard Desgrées du Lot
(ed. ), Les évolutions de la souveraineté, Paris,2006, p. 152.

(45) 2007 Fix SeAB A YRR EE A AR K,

(46) Roberts, “The end of occupation” , above note 30, pp. 41 =2, 46 —7. ZIEHHKIA,
ARYEA R ) IR 5 459 7E 2004 4 6 H 27 Hal 30 HIGABSRAEALIE . See also Roberts,

“Transformative military occupation” , above note 30, pp. 616 —18.
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(47) Thiirer and McLaren, above note 25, pp. 769 ff. fEiX&b=z¥F ¥ | i THHHL v BUR
W AIRAZ A8 B 2, AR A A IO, oty AT R A o R A e v AR T T AR
Andrea Carcano, “End of the occupation in 20047 The status of the Multinational Force in Iraq after
the transfer of sovereignty to the Interim Iraqi Government” , Journal of Conflict & Security Law ,
Vol. 11 (2006) , p. 58. See also Kherad, above note 44, pp. 153 -4, ZA/EF NN, i TR
TEWEBURT 0 Y R A T R T R Y R, B REAN A BN A B R, B AR RE R SR
] 2 BN B L0 b T A A o U 3 S Ol A SR DU 8 2 ) T H S RC AR DU A 240 )) R T35 i
B 40, Luigi Condorelli, “Le Conseil de sécurité entre autorisation de la légitime défense et
substitution de la sécurité collective; remarques au sujet de la Résolution 1546 (2004)”, in SFDI
(ed. ), Les métamorphoses de la sécurité collective, Droit pratique et enjeux stratégiques, Paris,
2005, p. 237, ZCHFIN R 1546 5P 2 B A0 72 Y ORT 19 S ASURI B ~7 « 4l J@ TERE =2 1k
SRS EAEMTARRT ZAL”

(48) KAy 2004 4E5E 1546 SPULTEW T A7 400k, I ARG D058 T /5 3, N b 8 X —
R RE BB R AT 5, X R BRI A AR T AR (above note 27, pp. 683 —4) . SR, B*RFIG
PRRIA AR 2 i A SIS ROPEATISR AR
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[49] Roberts, “Transformative military occupation” , above note 30, pp. 617 —18.
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(51) HEEHEELLEEPX— i, See, e. g., Nehal Bhuta, “The antinomies of
transformative occupation” , European Journal of International Law, Vol. 16 (2005), p. 735;
Zwanenburg, above note 25, pp. 763 ff.
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[52) See also Kaikobad, above note 30, pp. 262 —3 ; Thiirer and McLaren, above note 25,
p. 766.

(53) Fox, above note 27, pp. 257 ff. , 261.

(54) [Ibid. , pp. 261 -2.

(55) Scheffer, above note 25, pp. 844 -5 ; Zwanenburg, above note 25, p. 766.



2003 FLARNFR T AMEHAELESHIRMN 25

L BUAE SOV IR A LA RO S s SC AT SE 3 T SR, AL A0
TR R AR Y SRR T, AR B, XSS R AR R A PR A
BEURS AT B AL B ST AT AL b e T AR e R T &
ik G TR A, B M-8 AR T s

Ja, ATRE B T N £ B 2l 2 RS —NE
19 2 B e Pk A ATl —— A R s 1 28 T 22 28 i 28 A A5 T )
R T — B R R AT EOR Y

JEOOU) L, T ke o T 3 PRk A A B SRR UEC H N B Y 2
2y ) FHA A2 (U0 1966 4722 ARG SR [E R A 29) )
AR BRI 55 P i iz L8

(56) See Starita, above note 25, pp. 893 ff.; Roberts, “ Transformative military
occupation” , above note 30, p. 613;“ Bk & 5 1483 S P HER Y 5 400 B i H T (i
SFNET) FICH YRR A2 ) TG,

(57) ZEIRME - KL40 - B 7R (Jorge Cardona Llorens) 18 H | I AL 3 HLF X 47 3ol A1) 44 65
T 0k (BURXT L SIE I b FE7) (above note 42, p. 246) o (R SG, 3X — 1 ik 4 B
TR T A i TR (GO — TR B IR LR SR i BRI ) o R AR
Pt 1907 AR QU A FERE) 58 55 SoMUE I« FHZRAL 18— RIS | by S0 AS Fe i/ R 9 i ke )y 4801
JEHfiE JCEERY . See Langenkamp R. Dobie and Rex J. Zedalis, “What happens to the Iraqi oil?
Thoughts on some significant unexamined international legal questions regarding occupation of oil
fields” , European Journal of International Law, Vol. 14 (3) (2003), pp. 417 ff. REI & 555
LA BT LN R A0 AR T A E AT A i T
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“NIE” S5 T LS5 HERAE — DI B0 T #B A PR FELE AU A . See Gerhard Von Glahn, The
Occupation of Enemy Territory: A Commentary on the Law and Practice of Belligerent Occupation ,
University of Minnesota Press, Minneapolis, 1957, pp. 95, 107; Morris Greenspan, The Modern
Law of Land Warfare, University of California, Berkeley (etc. ), 1959, p. 245; Allan Gerson,
“War, conquered territory, and military occupation in the contemporary international legal
system” , Harvard International Law Journal, Vol. 18 (3) ( Summer 1977), p. 531; Sassoli,
above note 27, pp. 675 —6; Howard S. Levie, The Code of International Armed Conflict, Vol. 2,
London, Rome and New York, 1986, p. 716. See also Jean Pictet (ed. ), Geneva Convention
relative to the Protection of Civilian Persons in Time of War; Commentary, ICRC, Geneva, 1958.
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