(Lord N icholk of B irkenhead )
2004 12 16

* . . (A Hred de Zayas), ,

(0 Krich A ndrysek)
(Christoph B kerw irth)

> 2005
1 (Lord N icholis)
11 A(FC) and others (FC)

(Appellants) v. Secretary of State for the Hom e D epartn ent (Regondent) , 2004 12 16

74 BBC ¢ " ( Tenor detainees win Lords
appeal” ) htip: //newsvote. bbc. co. uk /m papps/pagetools/print/news. bbc. co. uk 2 hi/uk _news/
4100 (2005 1 17 ) . (G kenn Frankel) ; 8
¢ Bntish anti-enor law rined n"), ,2004 12 16 ,

(Lord Leonard H offm ann) ¢
3 ,

(Amnesty Intemational Press)2004 12 16



103



104

13 7 ”

( ntemational redress m echanism s) ;

4 A . de Zayas' La dérgation et ke Com it des D oits de IHomme des N ations Unies” in
DankelPrémontetal. (eds.), D wits Intangb ks et Etats d Exception, Bruylnt, Brssel, 1996,

pp- 213 - 234.
5 9 (General Comment
No. 8) “ 1 , s

¢ Intmational human rights instruments: Compilation of general
comments and general recom m endations adopted by human rights treaty bodies” ) ,UN Doc. HRI/
GEN /L Rev.7 (2004), p. 130, para. 1)



(ICCPR)

6

UNTS,
154

999

(rghtofamparo)

171 ,1966 12

16 ,1976 3 23

105

2005



106

9 (No.8) ,
«( 1 ), «( 2 ),
( 4 ), «C 5 )
, 9 2 3 14

9 1 )

( )
9 3 :
9 )

7 A Hred de Zayas’, The exam ination of individual com p khints by the United Nations H um an
R ghts Com m ftiee under the Optonal Protocol © the Intemational Covenant on Civil and Political
Rights”, in G. AMredsson etal. (eds), (Inttmational Human R ights Monitoring M echanisns) ,
M artinus N ijhof Pub lishers, , 2001, pp-. 67 - 121. See ako, A. de Zayas,“ D esarrollo
jurisprudencial del Com it de Derechos Humanos’ , in Carlos Jim énez Piemas (ed.) , Iniciacion a k
Practica en Derecho Intemacional, M arcialPons, M adrid, 2003, pp. 215 - 277. ,
(Van Alphen v. The Netherlands) UN Doc. A A45/40, Vol. 2, Annex KX,
Sect M, para. 5.8 “ 9 1 ‘ ' ‘ ',

s , " M anfred
N owak,U .N .Covenant on Cioiland Political Rights. Commentary, N .P. Engel, Kehl, Strasboung,
1993 , 172
8 G eneral Comment, No. 8, op. cit. (note 5), p. 131, para. 4.
9 ; Bolk osv. Ecuador, case No. 238/1987, 9 3
, Bola os 5 UN Doc. A A4 /A0, Annex X, Sec. I, para. 8.3.



107

s 2004 3 29
(No.31) , ‘
” 0
7 (
(G uantanam o) ) ¢
2w

n 3
(No.15) ,
» 4

9
10 No. 31,

¢ Ihtemational human rights instuments: Compilation of general comments and
general recom m endations adopted by human rights treaty bodies”), UN Doc. HRI/GEN /L Rev.7

(2004), 195 ¢ " ¢ The nature of the general
kegal obligation m posed on States party to the Covenant ) 2004 3 29 , 11
‘ , 4

, (Legality of the Threat or Use of Nuclear W eapons, Advisory Opinion,
[1996] ICJ Reports, p. 226, para. 25)
11 A Hred de Zayas,The status of Guantinam o Bay and the status of the detainees, 37 UBC
Law Review, Vol. 37, 2004, pp. 288 ft.
12
John Bates , : “
“ Saudsubcontractors” , W ashington Post,20 D ecem ber 2004 ,page A22.
13 GeneralCommentNo. 8, op. cit (note 5) ,General ComnmentNo. 31, op. cit (note
10) , para. 10.
14 (General Comment)No. 15 “ ", 27
1986 , : )
UN Doc. HRI/GEN /1/Rev.7 (2004), 140



108

14
[
10
5
24 1 )
4 9 14 24 )
6 ( ) 7 )
(No0.29)
3
n 6
1 ” . 9
(PATRIOT ACT)
15 ,2004 10 13 , 11
8
16 (General Comment) No. 29" ",
,UNDoc. HRI/GEN ZL Rev.7 (2004),
184
17 2001
412 (H .R .3162% USA PATRIOT ACT") o
, (the American Civil
Liberties Union) htlp: //archive. aclu. org /congress /1102301 e. him I( 2005 1 17



109

(Unried Natons
Convention aganst Torture and other Cruel, Inhuman or Degrading

Tream entor Punishment) ° ,
9
, 1949
1977 118 °
1929 75 , -
"1929
) 1949
118 [13 ”
1
5 , )
4 ,

18 UNTS, 660 , 195 , 1984 12 21 ,1987 6 26
19 . b " ¢ Red Cross criticises
indefinite detention in Guantinan o Bay” ), ,2003 10 0 , 1
"¢ Red Cross blasts G uantanam 0” ) BBC News, 2003 10 10
(Christophe G irod) “ ;

20 (Convention () relative b the Treatm ent of
Prisoners of W ar) ,1949 8 12 , UNTS, 75 , 135 , 1950 10 21

21 Jean S. Pictet (ed.), Commentary: Il G eneva Convention relative o the Treatm ent of
Prisoners of W ar, ICRC,Geneva,1960, pp. 540 ff.



110

142 ,
, (M arens chuse) °
1949 )
" " (Proscutor v. Dek I etal,
C ekebi¢i Cam P AR) ‘f
n 3

22 HelmutStrebel,” Martens Clause” , in R. Bemhardt (ed.) , Encyclopaedia of Public
Intemational Law, Vol. 3, 1997, p. 326.

23 Prozatorv. Deklicetal., JudgmentIT - 96 - 21 - T,16 .N ovem ber1998, para. 271.

24 Council of Eurpe, Eurpean Conuention on Human R ights/Conuention eropéennedes
D roits de IThomme,Collected T exts /R ecueilde textes,Strasbourg,1981 .



111

(ECHR) 5 1 :
” 5 4 o
15 ,
113 ” . 5
, 9
2004 12 16 (Bel arsh prison)
, (American Convention on Human
R ights) ° 7 p
, (African Charter of Human and
Peoples Rights) ® 6 “
25 0ASTS, No. 36, UNTS, 1144 , 123 , 1969 11 22 ,1978 7 18

26 1981 6 26 ,1986 10 21



112

60

(Makysi s Intemal Security Act (ISA))

1960

73 (1) ,

, 2001 12

16

27 (Human RightsW atch) ,
(Malaysias Intemal Security A ct and suppression of political dissent),

org/backgrounder /asia /m alaysia-bck-0513 _.htm (2005 1 17

28 , ) , ,1982

11
2004 12
2002

htp: //www . hrw .

)
52



113

2001
( Antrenorisn, Crine and Security Act

(ATCSA)) 23 ,
( 14 ),
(Baroness Halke of
R ichm ond) “ )
n? , 11
2002 1 , “
", %700

29 House ofLords, A(FC) and others (FC) (Appellants) v. Secretaty of State for the Hom e
D epartm ent (Respondent) , O pinion of16 Decem ber 2004, para. 231.

30 66 F.R. 57833 (2001).
31 A Mred de Zayas, op. cit. (note 11), pp. 277 - 341. See e.g. Coalition of the Clergy v.

Bush, 189 F. Supp. 2nd 1036 (C.D. Cal. 2002) .
32 Lord Johan Styn; Guantanamo Bay: The legal black hok” , 27th F_A . Mann Lecture ©

the Britih Institute of Intemational and Com parative Law, 53 ICLQ 1 - 15 (2004) .



114

200 , 500 :
4 “ ” 4
2004 6 28 , ;
5
6
(Yaser
H am di) , :
, C 18 USC§ 400(a)
2004 6 28 )
, : : ( Sandra Day
33 140 " U.S. o free 140 G uantdnam o war detainees’ ) ,
,2003 11 30 (
), No. 057 - 04,2004 1 29
s (BBC) ,2004 3 11 (
) : , 4

* 4 Britons and an Am erican © be freed at Guantanam o” ,
,2005 1 12

34 BBC News, 2004 8 6 , htip://news. bbc. co. uk AL Mi/workd /am ericas/
3541126.stm (2005 1 17 )
35 AlOdah etalv. United States (No. 03 - 343) 2004, Rasulv. Bush (No. 03 -334)

2004 . htp: //127.0.0.1:8080/M 2E% 2E% 2Flegalw 2F41541db54% 2Epdf ( last visited 17
January 2005) .

36 BBC News, Nick Childs, BBC Pentagon Comespondont US may hold ckared detainees’ ,

25,Febrary2004 ,http: //news.bbc.co.uk /go /fpr /fr/-£2 /hi/Am ericas /3487958 . stn ( kastvisited 17
January2005) .



115

0 Connor) ¢ T

, 3 2004

(José Padilk) ,

’ ] (O H arE)

9
11 ” ’ ( y y N O-
14068, Acta InstitucionalNo. 4 14068 , 4 1976 9 1

8 1977 7 ), (

13 H) ,

“ " (asockcon subversiva) ¢ " (congpiracion

contra b constitucién) ,

37 Hamdiv. Rumsfeld, Case No. 03 - 6696, 2004 U .S. LEXIS4761 at51.

38 Jeny M arkon,“ Hamdi reumed t© Saudi Arabia: U.S. Citizen s detention as enemy
com batant sparked fierce debate” ,W ashington Post, 12,0ctober 2004, p. A02.

39  RobertA. Levy,” Jose Padilla: No charges and no trial, just gil’, Cato Insttute,21,
A ugust2003, htip: //www . cato. org/cgi-bin /scripts/printiech . cgi/dailys/08 - 21 - 03. htm L. (last
visited 17 January2005) .



116

No. 5 /1977 : R
(Luis M aria Bazzano)
" % No. 8/977 : 9 1,
‘ . : (A kides Lanza Perdom 0)

(Beatriz W eism ann de Lanza)

, 5 10 no No.
9 /1999 , 9 4 ’
(Santulb) ¢
"2 No. 52 /1979
) 9 1, - (Lopez
Burgos) , “
w3
7 10 1979
63 , , - (Raul Sendic) ,Movim ento
de Lberacin Nacional (M LP - ),
: ) 1977 10
) 10 , (A Kesor)
16 °

40  Selected D ecisions of the Hum an R ights Comm ittee under the Optional P rotocol, Volume
I, p. 42. UN Doc.CCPR /C /OP /1, New York, 1985.

41 Ibid, p. 49 para. 16. See ako case No. 43 /1979, Drescher v. Umguay, Selected
D ecisions, UN Doc. CCPR/C/OP /2, Volume 2, pp. 80 ff., para. 14; case No. 84 /1981, Dem it
v. Uruguay, pp- 112 ff., para. 10; No. 107 /1981, Almeida de Quintrosv. Uruguay, pp. 138 ff. ;
No. 139/1981, Conteris v. Uruguay, pp. 168 ff., para. 10.

42 Ibd, Vol. I, p. 44, para. 10.

43 Ibid, Vol. I, p. 91, para. 13.

44 Ibid, Vol. I, p. 104, para. 20.

45 Ibid, Vol. I, p. 107, paras. 9.2 and 15.



117

, 90
, 1000 *
"¢ Marelbos’ : )
30000 ,

2003

4 26 - (John A shcroft) ,

” 6
(Daniel Benitez) , ! 1980

46 RachelL. Swams, lllkegal aliens can be held indefiniiely, A shcroft says”, New York
Tmes,26 April2003.

47  Benitez v. Rozos, No. 03 - 7434, and Clark v. M artinez, No. 03 - 8978, were argued
before the Suprem e Courton 13 O ctober2004 . See Stanky M ailm an and Stephen Y akeHLoehr, N ew York
Law Joumal, 25 October 2004 ;See alo Charles Gordon, Stanky M ailn an and Stephen yale-Loehr,
Imm igration Law and Procedure§ 62.01 (rev. ed. 2004) ; Stephen Henderson,” Justices question
indefinite detention of Cubans due deportation”, The Adwcate, Batn Rouge, Louisiana, 14
Octber, p. 10; Stewe Lash,“ Court mulls Cubans indefinitt detention” , Chicago Daily Law
Bullketin,140 October 2004, p. 2. See also, Am icus Brefofthe Florida Inm igrant A dvocacy Centre
and the American C il L berties Union on behalf of Mr Benitez: htip: //www . aclu. org/Files/
OpenFile.cim? d =16647( lastvisited 17 January 2005) .



118

(M ariel) °® 2004 10 13
20056 1 12, ,
2001 ,

» (Zadwdas v. Davis) ,533 US 678 (2001) ,

, : ( Stephen Breyer)
6 9
(Chrk) (M artinez)
(Dankl
Benitez)

(M chael R 0zos)

48 ,1980 125,000
1,000 s

49 533 U.S. 678 (2001) at701.

50 Ibid, at699,

51 543 U.S. (2005).



119

, : (Antonin
Scalin) )
200t 9 ,
(Theodore O kon) ,
” 2
2006 8 6 , 4 3 ,
1958
(Ahmed alK ateb) - (Abbas al Khafajn) ,

52 htp://www.tvm law . con /resources/defalien. htm I ( last Visited 17 Jan. 2005) ; See
* Suprem e Courtagrees t consider imm igrantdetention case” , 16 January 2004 ,htip: //www . cnn.
com 2004 LAW A1 /16 /scotus.imm igrants.ap /(lastVisited 17 Jan 2005)



120

13 )
2004 10 7 ,
(W oolky) ( Baxter)

, , 3

, (McHugh)

“ A 3 C 4

(Bakhtiyari v. Audrali) ,
(Unied Nations W orking Group on Arbitrary

D etention) ° ,

53 Case N0 560 /1993, Views adopted on 3 April 1997, UN Doc. A 52 /A0, Vol. I, Annex
V1Sec. L.
54 Case No.900/1999, C. v. Australia, Views adopted 28 October2002. UN Doc. A A8/
40, Vol., I, Annex VIR.
55 , , , : ,
,UN Doc. E/CN4 2000 A4, (1999) 2 5
2, 30



121

189 196
, 196
, 189 196 )
n 6
9 ,
2 10 , )
(Family Court) 2 8
B akhtayari ,
) 9 1

56 W oolley (Manager of the Baxter Imm igration D eention Center); Ex parte, A pplicants
M 276 /2003 by theirN extFriend GS, paras. 114 - 116.



122

9 7
[13 , 7 ,
1992 8
1993
8 ,
1994 2 6 ( ),
1994 8 (
) , ,
7 » 8
, 9% ,

57 0n 29 0ctoher2003 the Human Rights Comm itee aclopted,V iews on comm unication No.
1069 /2002, subm itled by M r A li Acsar Bakhtiyariand M rsR oquahia Bakhtiyari, UN Doc. A A9 A0,
Vol. Il, Annex IX DD, para. 9.3.

58 C. v. Augralia, op. cit. (note 54) . UN Doc. A /58 40, op. cit (note54), pam. 8.



123

, 2006 7 9

) Om ar Sharif
Baban v.Australl , 2003 8 6

(para. 4.15 ft.),

50 UN Doc. A/8 /40, Vol. Il, AnnexVICC, para. 6.6.
60 A.v. Australia, Case No 560/1993, Views adopted on 3 April 1997, UN Doc. A K2/
40, Annex VI Sec. L.



124

(para. 4.12) ) )

9 4

’ 9 1 ’
9 1 4
n 1
) (United
N ations W orking Group on Arbitrary Detention) 59
? “ 1503 ",

61 Ibd, para. 7.2.
62 Reportofthe Working Gooup on Arbitrary Detention, (Report of the W orking G roup on
Abitrary Detention) , UN ESC HCHROR , 59th Session, UN . Doc. E/CN .4 2003 8.



125

86 ,
108
(ratione m aterige) ,
36
63 (Benitez) 1000 “ " (M arielitos)
John M ilks of Jacksonville ¢ ,

htip: //www .aclu.org/court/court.cfn ? ID =15151& ¢ =261 (2005 1 17



126

2004
50

41

3

41

31

21 ,

(ubi s, biremedum)

16

A vena

50



(Steven W att)
(Shafg Rasul)

, No. 900 /1999

B akhtayari
“ 2 3(a) ,

127

(Asif Igbal) ,

64 BBC News,11,March 2004 ,htip: //news.bbc.co.uk/go /pr/fr/-/1/hi/fuk /3500156 . stm

(Lastvisited 17, Sanuary 2005) .

65 UN Doc. A/S8AO0, Vol. I, Annex VIR, para. 10.



128

9 1 4 ,
2003 8 25 9 24
17 1 23 1 "0
C. No. 900 /1999, ,
2003 2 10
C - 7
7
, (W oolky)

66 UN Doc. A /9 /40, Vol. I, Annex IX DD, para. 11.
67 UN Doc. A /S8 A0, Vol. 1, para. 225. UN Doc A A9/40, Vol. I, para. 230.
68 56



69 (Le M onde),2005
(M ourad Benchellali)

70

1949

41

1

4 7

(N izar Sassi) -

MatreW illiam Bouron,

129



130

(Leonard H ofim ann) 2004 12 16

71 Lord Leonard H offn ann in the judgem ent of16 D ecem ber 2004 ,op. cit(note 1) ,para. 97.



