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The Role of the International Committee of
the Red Cross in Stability Operations

Laurent Colassis*

I. Introduction

What is the role of the International Committee of the Red Cross (ICRC)
in stability operations in Iraq? In order to answer this question, it is
necessary to examine the ICRC’s mandate, its main activities in Iraq and the major
legal challenges it faces as it conducts its activities.

II. The ICRC’s Mandate

The ICRC is a neutral, impartial and independent humanitarian organization for-
mally mandated by States party to the Geneva Conventions (GC)! to ensure,
among other activities, assistance to, and protection of, victims of armed conflicts
or other situations of violence.? Its work is firmly rooted in public international
law. The Statutes of the International Red Cross and Red Crescent Movement® and
resolutions of the International Conference of the Red Cross and Red Crescent un-
derscore the legitimacy of the ICRC’s work. States have also given the ICRC the re-
sponsibility to monitor the application of international humanitarian law (IHL).#
As the guardian of IHL, the ICRC takes measures to ensure respect for, promote,
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reaffirm and even clarify and develop this body of law.> The ICRC is also “particu-
larly concerned about a possible erosion of IHL and takes bilateral, multilateral or
public steps to promote respect for and development of the law.”®

In order to carry out its activities in international armed conflicts, the ICRC has
been granted an explicit right to regular access to prisoners of war under Geneva
Convention III (GCIII)7 and to civilians protected by Geneva Convention IV (GC
IV).8 The ICRC also enjoys a broad right of initiative for other humanitarian activi-
ties.? In non-international armed conflict, the ICRC may offer its services to the
parties to the conflict under Common Article 3 of the 1949 Geneva Conventions.
In situations that have not reached the threshold of an armed conflict, the ICRC
“may take any humanitarian initiative which comes within its role as a specifically
neutral and independent institution and intermediary.”°

III. ICRC Activities in Iraq

The ICRC has been present in Iraq since the outbreak of the Iran-Iraq war in
1980.'! During these years, it maintained a permanent presence in the country,
even in March 2003 at the start of the international armed conflict between the US-
led coalition and the regime of Saddam Hussein.!?

As of this writing, the security situation in Iraq is still fragile. Some five hundred
people are killed on average every month and two thousand people are wounded in
indiscriminate attacks and mass explosions that occur predominantly in Baghdad,
Ninewa and Diyala governorates.!? Security has improved, however, as compared
to the situation between May 2006 and August 2007 when two thousand to three
thousand civilians died each month because of the armed conflict."* Thanks to this
improvement, the ICRC has been able to expand its activities and its presence in-
side the country. After running a mainly remote-control operation for a few years,
the ICRC delegation for Iraq has returned to direct implementation of all its activi-
ties!® and can now access large parts of the country.

ICRC delegates are based in Baghdad, Najaf, Basra, Erbil, Suleymanieh and
Dohuk, and regular visits are made to offices in Khanaqin and Ramadi.'¢ In 2008,
Iraq was the ICRC’s third-largest operation in the world, preceded only by Sudan
and Somalia, representing an expenditure of US$88.5 million. The budget remains
about the same for 2009.!7 More than 530 staff are based in Iraq and in Amman,
Jordan, 91 of whom are expatriates.'® In the current context, priority is given to
protection activities, with a particular focus on persons detained!® or interned?® by
the Multi-National Force-Iraq (MNF-I) in Iraq and by the Iraqi authorities.

In 2008, ICRC delegates carried out
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* twenty visits in ten places of detention under the authority of the MNF-I—
a total of 33,000 internees and detainees were visited and 3,500 were followed up
individually;

* twenty-one visits to eight places of detention holding 9,500 detainees under
the authority of the Iraqi government; and

o visits to twenty-six places of detention holding almost 3,000 detainees under
the authority of the Kurdistan Regional Government.?!

Besides visiting detainees, the ICRC helps to maintain the links between them and
their families. In 2008, thousands of people deprived of their liberty were visited by
the ICRC and were able to restore and maintain contact with their families by re-
ceiving visits from their families or exchanging news through Red Cross messages
(RCMs) and phone calls. Almost 311,000 messages were exchanged with the sup-
port of the Iraqi Red Crescent Society. The ICRC also supported families visiting
their relatives interned at Camp Bucca near Basra by covering part of their travel
expenses and providing financial support for 69,600 visits to 20,550 internees. At
their requests, twenty-nine detainees released from detention were repatriated to
their countries of origin under the auspices of the ICRC. In addition, 805 detention
certificates were issued to former detainees, enabling them to qualify for social wel-
fare benefits. The ICRC also established a “helpline” for families in Iraq seeking in-
formation about family members in MNEF-I custody. This helpline received an
average of 1,800 calls a week from families who wanted to locate detained relatives
or send RCMs.?

The conflict has also resulted in widespread displacement throughout Iraq,
mainly for sectarian reasons. Around 10 percent of the population has been inter-
nally displaced.?*> The ICRC provided monthly food and hygiene assistance to
98,000 internally displaced persons in 2008.2*

During 2009, the ICRC continues to try to determine the fate of those who went
missing during the successive conflicts involving Iraq since 1980. The civilian pop-
ulation affected by the armed conflict is also provided with assistance. Assistance
activities include providing emergency relief, support to seventeen hospitals and
twelve primary health care centers, and emergency repair work on health, water
and sanitation infrastructure.?> The ICRC’s priority in Iraq during 2009 remains
visiting detainees. Regular visits are made to more than twenty-seven thousand
detainees held by the Iraqi central government, the MNF-I and the Kurdistan Re-
gional Government.?® However, this does not reflect the total number of persons
currently held in the country. The ICRC will continue to assess the security condi-
tions in Iraq in order to increase the number of places where it can visit detainees in
order to support the Iraqi government in strengthening its detention systems and
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meeting international standards regarding conditions of detention and treatment.
In 2008, the ICRC reached oral agreements with all Iraqi ministries that have places
of detention under their authority, and the ICRC is negotiating an overall agree-
ment with the Ministry of Foreign Affairs regarding visits to all places of detention
in the country.

IV. Legal Challenges Arising from Detention/Internment by a
Multinational Force in a “Host” Country

The ICRC classified the situation in Iraq as an international armed conflict between
March 2003 and mid-2004, when the hostilities were inter-State. After the hand-
over of power from the Coalition Provisional Authority to the interim Iraqi gov-
ernment on June 28, 2004, following UN Security Council Resolution (UNSCR)
1546,%7 the legal situation changed. The hostilities became non-international in
character, involving a group of States on one side, and non-State armed groups on
the other.?® The explicit, valid and genuine consent of the Iraqi government to the
continuous presence of foreign forces in Iraq is the key element that led to this re-
qualification of the conflict since it has transformed hostile armies (in the sense of
Article 42 of the 1907 Hague Regulations)? into friendly armies. Despite the im-
provement of the security conditions in Iraq and the common perception that the
armed conflict in Iraq is largely over, widespread violence and a lack of respect for
human life continue to affect the Iraqi people.’® Indiscriminate attacks kill or
injure dozens of people every day. Because of the level of intensity of the armed
confrontations and the degree of organization of the parties involved,?! the ICRC
continues to characterize the situation in Iraq as an internationalized internal
armed conflict,® or as a multinational non-international armed conflict, governed
by rules applicable to non-international armed conflicts, particularly Common
Article 3 of the Geneva Conventions, the rules of customary international law ap-
plicable in non-international armed conflicts, international human rights law and
Iraqi domestic law insofar as it complies with international law.

Detaining insurgents is one of the main activities carried out by the allied for-
eign forces in Iraq. Detention by a multinational force in a “host” country poses
significant legal and practical challenges, which are discussed below.

Legal Basis for Detention/Internment in a Multinational Non-international
Armed Conflict

There is no debate that UNSCR 1546, adopted on June 8, 2004 under Chapter VII
of the UN Charter, and the exchange of letters annexed thereto provided a legal
basis for internment.> This right of the MNF-I to intern, for imperative reasons of
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security, was extended in UNSCRs 1637 (2005),3> 1723 (2006)%¢ and 1790 (2007),%
but ended on December 31, 2008 with the expiration of UNSCR 1790. This led to
significant changes in the conduct of detention operations by the MNF-I in Iraq.

On November 17, 2008 the United States and Iraq signed a security agreement
on the withdrawal of US troops from Iraq and the organization of their activities
during their remaining time in the country.’® This agreement, which entered into
effect on January 1, 2009, does not provide a legal basis for the United States to in-
tern people, nor does it include any provision regarding the continuation of
internment.

Internment is a form of deprivation of liberty that is an inevitable and lawful
result of armed conflict.*® The fact that Common Article 3 neither expressly men-
tions internment, nor elaborates on permissible grounds or process, has become a
source of different positions on the legal basis for internment in a multinational
non-international armed conflict. In the ICRC’s view, both treaty and customary
international humanitarian law*® contain an inherent power to intern and thus
may be said to provide a legal basis for internment in non-international armed
conflicts. However, in the absence of any specific provision of Common Article 3
or of 1977 Additional Protocol IT (GP II) on the grounds for internment or on the
process to be followed, the ICRC believes that an international agreement between
the multinational force and the “host” State should be concluded—or domestic
law adopted—specifying grounds and process for internment in keeping with the
principle of legality. It is the ICRC’s understanding that neither internment nor ad-
ministrative detention*! is permitted under Iraqi law. The transfer of internees to
the Iraqi government to continue internment activities is therefore not an option.

It has been announced that the security agreement would be supplemented with
standard operating procedures or other procedures. It is also the ICRC’s view that
these would not provide the multinational force sufficient legal basis for intern-
ment as they do not have the force of law. As a result, internees will have to be either
released or charged under Iraqi law.

In the event that some internees are not released, but are handed over to the
Iraqi authorities to be criminally prosecuted, they must be transferred in accor-
dance with Iraqi criminal procedure. To this end, the security agreement stipulates
that “[t]he United States Forces shall act in full and effective coordination with the
government of Iraq to turn over custody of such wanted detainees to Iraqi authori-
ties pursuant to a valid Iraqi arrest warrant.”*?

In addition, the security agreement stipulates that Iraqi authorities can also ask
the MNF-I to arrest wanted individuals;*? thus US authorities continue to detain
some individuals.
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Release of Persons from MNF-I Detention/Internment

Another important humanitarian and legal concern follows from the release of
persons from MNF-I internment. All the detainees who are not transferred to Iraqi
authorities by US authorities shall be released in a safe and orderly manner, unless
otherwise requested by the government of Iraq in accordance with the security
agreement.**

Holding internees beyond the date on which they have been authorized for re-
lease cannot be justified, as it is without legal basis.*> Given the high number of in-
ternees still present in US internment facilities, the MNF-I is facing serious
logistical and security-related difficulties in carrying out this task. As a result, there
are some delays in releasing internees, a problem that also partly lies with the Iraqi
authorities, since they review all the files. Considering these practical constraints,
the ICRC recommended avoiding unnecessary delays of releases and promptly in-
forming each internee selected for release of the reasons for any delay in his or her
release.

After they were released at their places of capture, some internees suffered inci-
dents of revenge. Guidance could be drawn from Article 5(4) of GP II, which re-
quires that necessary measures shall be taken to ensure the safety of released
persons?® in order to organize release in a safe environment. To this end, the ICRC
asked US authorities to establish a system for safe release, leaving the choice of the
location to be released to the greatest extent possible to the concerned internee
himself/herself, based on a detailed assessment of his/her fears. The ICRC consid-
ered that such a system would address the fears generally expressed about releases
at the points of capture.

Transfer of Internees and Criminal Detainees

In addition to the concerns with regard to the release of individuals, the transfer of
persons between States in situations where multinational forces are detaining per-
sons in the territory of a “host” State has given rise to a range of legal—and practi-
cal—issues, particularly the respect for the principle of non-refoulement.

Non-refoulement is the principle of international law that precludes a State from
transferring a person within its control to another State if there are substantial
grounds to believe that this person faces a risk of certain fundamental human
rights violations—notably torture, other forms of ill-treatment, persecution or ar-
bitrary deprivation of life.*’

An obligation to respect the principle of non-refoulement expressly appears in
IHL in the context of international armed conflicts, as reflected in Article 45(4),
GC IV.#8 Furthermore, broader restrictions on transfer between detaining powers
can be found in Article 12(2), GC IIT and Article 45(3), GC IV,* which prohibit
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transfer of persons deprived of liberty in any situation where the Geneva Conven-
tions would not be observed by the receiving State, without limiting this prohibi-
tion to the restrictive case of non-refoulement.

Most pertinent to the situation in Iraq and US obligations in this context is the
rule as it exists under human rights law.>® The principle of non-refoulement is ex-
plicitly recognized in a number of human rights instruments, e.g., in Article 3 of
the Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment (CAT).>! While not explicitly contained in the International
Covenant on Civil and Political Rights (ICCPR),>? it is the ICRC’s understanding
that the principle of non-refoulement constitutes a fundamental component of the
absolute prohibitions of arbitrary deprivation of life and of torture, cruel, inhuman
or degrading treatment provided for in Articles 6 and 7 of the ICCPR.>* This inter-
pretation is based on the view that the rights in question are of such fundamental
importance that a State cannot circumvent its obligations by turning a blind eye to
the risk that a person will be subjected to ill-treatment or arbitrary deprivation of
life as a result of its own authorities’ decision on transfer. In practical terms, these
obligations require the United States to refrain from transferring to Iraqi authorities
or to any other State any person in its custody who risks being subjected to torture or
other forms of ill-treatment, or who faces the possibility of the imposition or exe-
cution of the death penalty following a trial that does not respect fundamental
guarantees. These obligations apply not only when a person is in the territory of a
State, but also extraterritorially when a person is in the power, or under the effec-
tive control, of the State’s authorities.>*

One of the questions that has arisen in the context of Iraq is whether the princi-
ple of non-refoulement applies even though persons are transferred from one State
to another without actually crossing an international border. In other words, does
the principle of non-refoulement also apply when persons are transferred from the
MNEF-I to Iraqi authorities within the territory of Iraq? Both the wording of exist-
ing treaty law provisions and the rationale of the principle of non-refoulement are
relevant in determining whether non-refoulement applies only to transfer across an
international border or not. Article 3 of the CAT refers to refoulement “to another
State” only. Article 45(4), GC IV refers to transfer “to a country” and Articles 12(2),
GCIIIand 45(3), GCIV refer to transfer “by the Detaining Power to a Power which
is party to the Convention.” None of these formulations explicitly suggests that an
international border must be crossed. In addition to the wording, the rationale for
the principle of non-refoulement is critical to its interpretation. The idea behind the
principle is to protect persons from transfers if there is a risk that some of their fun-
damental rights may be violated. The material question, therefore, should not be
whether a transferred person crosses an international border, but whether the
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individual is put at real risk of violations of his/her fundamental rights as a result of
transfer to the effective control of another State. If crossing a physical border were
the decisive criteria, the principle of non-refoulement could be easily circumvented
through a simple formality. For instance, a detainee could be transferred from
Guantanamo Bay to the US internment facility at Bagram in Afghanistan, and then
from Bagram to the Afghan authorities. The principle of non-refoulement would
obviously not apply to the first step of the transfer (from Guantanamo Bay to
Bagram) as the detainee would remain under the control of US authorities. Requir-
ing the physical crossing of a border in order to recognize the applicability of the
principle of non-refoulement to the second step of this transfer would lead to the
absurd conclusion that the principle of non-refoulement cannot apply to transfers
of detainees between two States when they are carried out in two phases. Thus, the
real issue is whether a person has been transferred from the control of a detaining
State to the control or jurisdiction of another State, regardless of whether the indi-
vidual has crossed an international border.>

Contrary to the explicit obligation of non-refoulement in international armed
conflicts (Article 45(4), GC 1V), there is no such provision for non-international
armed conflicts. Nonetheless, the humanitarian principles enshrined in Article
12(2), GCIII and Article 45(3), GC IV, namely that a detaining State transferring a
detainee to an ally shall ensure that the transferred detainee will be treated in ac-
cordance with the Geneva Conventions by the receiving State, should also be
taken into account when foreign troops intervene on the side of the government
to which they transfer their detainees.>® In these situations of multinational non-
international armed conflict, such as the current one in Iraq, the underlying logic
that an individual protected by IHL should not lose his or her protection through
a transfer between allies should be the same as the one governing international
armed conflicts. In addition, Common Article 3 of the Geneva Conventions abso-
lutely prohibits murder, as well as torture and other forms of ill-treatment. A State
would act in contradiction of Common Article 3 when it transferred a detainee to
another State if there were substantial grounds to believe that the transferred person
would be ill-treated or arbitrarily deprived of life. Just as the Geneva Conventions
prohibit circumvention of the protections owed to protected persons by transfer
to a non-compliant State (Articles 12(2), GC Il and 45(3), GCIV), IHL applicable
in non-international armed conflict should not be circumvented by transferring
internees to a State that will not respect its obligations under Common Article 3.
Furthermore,

[t]his provision should be interpreted in the light of the interpretation given to the
parallel provisions in human rights law. If the absolute human rights law prohibition of
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torture and other forms of ill-treatment precludes the transfer of a person at risk of
such treatment, there is no reason why the absolute prohibition in humanitarian law
should not be interpreted in the same way.>’

In any event, these existing norms of IHL applying to transfers would not preclude
application of the principle of non-refoulement under human rights law, as the
rights concerned are non-derogable.

An additional problem is created by the fact that the United States has an obliga-
tion to transfer detained persons to Iraq pursuant to the security agreement.>
Thus, the practical challenges that the application of the principle of non-
refoulement can create must be recognized, and should not be underestimated.
There are, however, solutions that respect the principle of non-refoulement. They
include, among others, monitoring, or even joint administration, of places of de-
tention in order to follow up on transferred persons. Moreover, respecting the
principle of non-refoulement does not impede the transfer of thousands of persons
as it only applies to those specific individuals who face a real risk that certain of
their fundamental rights may be violated. In the context of transfers between mul-
tinational forces and the “host” country, practical solutions must be found that
take into consideration the balance between, on the one hand, a transferring State’s
security concerns and material limitations to detain persons who should normally
be detained by the host country, and, on the other hand, the need to provide real
protection against ill-treatment or arbitrary deprivation of life. In striking this bal-
ance, particular respect must be given to the principle of non-refoulement, keeping
in mind the overriding humanitarian purpose of IHL.®

In order for a person to be able to challenge his or her transfer meaningfully, a
number of procedural guarantees are essential.®! If there is a risk of violations of
fundamental rights, the person must not be transferred. If it is determined that
there is no such risk, the transferring State must

 inform the concerned person in a timely manner of the intended transfer;

* give the person the opportunity to express any fears that he or she may have
about the transfer;

* give the person the opportunity to challenge the transfer before a body that
is independent from the one that made the decision to transfer;

* give the person the option to explain why he or she would be at risk in the
receiving State to the independent body that reviews whether his or her fears are
well founded;

* assess the existence of the risk on a case-by-case basis; and
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 suspend the transfer during the independent review of whether such fears
are well founded because of the irreversible harm that would be caused if the
person were indeed at risk.%?

In the course of its visits to persons deprived of their liberty in Iraq, the ICRC
conducts pre-departure interviews with certain detainees subject to transfer or re-
lease in order to be able to transmit any fears the detainees might have to the trans-
ferring authorities. It is not the ICRC’s mandate to assess whether a person’s fear of
being transferred is well-founded. This responsibility rests with the transferring
authority, which must interview the detainee as part of its own assessment of the
risk for the person concerned.

In addition, the ICRC frequently lends its services to facilitate the return of
detainees to their places of origin or their transfer to third States.®® In this respect,
each foreigner (third-country national) is met individually and asked whether he
or she wants his/her State of nationality to be notified. If he or she agrees, the ICRC
informs his/her embassy about his/her presence in the detention facility. Upon
request, the ICRC carries out repatriation of released foreigners. In 2008, twenty-
nine detainees released from MNF-I (twenty-three), central Iraqi (three) and
regional Kurdish (three) custody were repatriated to their countries of origin un-
der the auspices of the ICRC. The ICRC will not facilitate a transfer if it thinks that
it would be contrary to international legal requirements. Moreover, as a matter of
general policy, the ICRC only assists persons who wish to be transferred; that is,
those who have given their informed consent to transfer, since it would be incom-
patible with its humanitarian mandate to assist in a transfer which, even if lawful, is
against the will of the person concerned.®

Post-transfer Responsibilities
Another important issue related to the transfer between allies is whether the trans-
ferring authority retains some responsibilities after the transfer.

If a transfer takes place, the responsibility for the transferred person rests with
the receiving State. The sending State might, however, have a number of post-
transfer responsibilities, even in cases where the transfer is carried out with full re-
spect given to the principle of non-refoulement.®> For instance, Article 12(3), GCIII
(prisoners of war) and Article 45(3), GC IV (protected persons) contain strong
post-transfer responsibilities under which the transferring State has to assure itself
that the receiving State will respect the Convention. Article 12 provides:

If that Power [to which the prisoners of war are transferred] fails to carry out the
provisions of the Convention in any important respect, the Power by whom the
prisoners of war were transferred shall, upon being notified by the Protecting Power,
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take effective measures to correct the situation or shall request the return of the
prisoners of war/protected persons. Such requests must be complied with.

Similarly, Article 45(3) provides:

If that Power [to which the protected persons are transferred] fails to carry out the
provisions of the Convention in any important respect, the Power by which the
protected persons were transferred shall, upon being so notified by the Protecting
Power, take effective measures to correct the situation or shall request the return of the
protected persons. Such requests must be complied with.

As stated by the Commentary on GCI11, the States “adopted a system of subsidiary
responsibility, subject to certain specific conditions.”® The Commentary adds that
“[t]he general conditions of internment stipulated in the Convention must be re-
spected: quarters, food, hygiene. . . . If the receiving Power fails to carry out these
provisions in any ‘important’ respect, the responsibility of the transferring Power
is again involved.”¢’

There is no equivalent provision for post-transfer responsibilities in non-
international armed conflicts. A situation in which a person captured in a non-
international armed conflict would be transferred between different States was
probably not considered in 1949 when the Conventions were drafted. Now, how-
ever, in a multinational non-international armed conflict like the one in Iraq, the
protection needs of a transferee can be very similar to—or probably even greater
than—those envisaged in GC III and GC IV in circumstances such as when an
Iraqi detainee is transferred from the MNF-I to his/her State of nationality. While
in international armed conflict the general assumption is that a repatriated pro-
tected person is not at risk in his/her country of nationality, in non-international
armed conflict the situation is different because the transferred person may have
been fighting against the authorities of his/her country of nationality and there-
fore may face reprisals. Thus, the considerations of Articles 12(3), GC III and
45(3), GC IV should also be taken into account in transfers between allied powers
in the context of multinational non-international armed conflicts in order to en-
sure that transferred persons are protected from violations of THL.%

Such post-transfer responsibilities would also correspond to States’” obligation
to ensure respect for IHL as provided for in Common Article 1 of the Geneva
Conventions.® This duty entails a responsibility for all States to take feasible and
appropriate measures to ensure that the rules of THL are respected by the parties to
an armed conflict.”? It is a commitment to promote compliance with THL.”! Trans-
ferring States, in particular, have greater means to ensure respect in contexts where
they have a strong diplomatic and military presence in the receiving State, as is the
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case with the United States in Iraq. They can engage in a dialogue on the treatment
of detainees and undertake other measures, such as post-transfer follow-up or
capacity building at the different levels of the chain of custody, to ensure that the
receiving State abides by its obligations.

Judicial Guarantees

An additional legal challenge for the MNF-I stems from the disrupted Iraqi judicial
system.”? US authorities continue to give custodial support to Iraqi authorities,
thus effectively retaining control over some criminal detainees on behalf of Iraqi
authorities, including those arrested in 2009.7> US authorities must therefore en-
sure that such custody complies with the requirements of Iraqi national legislation
and internationally recognized standards, particularly judicial guarantees.

To this end, US authorities should use their influence to ensure that

o all persons arrested in 2009 benefit from safeguards under Iraqi law (e.g.,
the requirements for arrest warrants, detention orders and appearances before a
judge within 24 hours), provided these safeguards are in compliance with
internationally recognized standards;

* information obtained by US forces without observing the safeguards
provided for in Iraqi criminal law, in particular in those instances where the
person is without legal assistance, is not transmitted to the Iraqi authorities; and

* the time spent in MNF-I internment is deducted from the sentences
imposed by Iraqi courts if the reasons for criminal imprisonment are based on
facts that led to the internment.”*

Given the concerns about the capacity of an already overstretched Iraqi judicial
system to efficiently and promptly absorb such an important new caseload of de-
tainees, the influence exercised by the United States and the support provided to
Iraqi authorities are crucial to ensuring those authorities have the ability to train
correctional staff to meet international standards.”” In addition, this US support
should ensure that basic judicial guarantees are respected so that persons trans-
ferred to the Iraqi criminal system can benefit from fair trials.

V. Conclusion

Despite significant security and political improvements, conditions in Iraq are vol-
atile and unpredictable, and security remains one of the ICRC’s first concerns.
Even if its operations in Iraq remain driven by security constraints, the ICRC wants
to continue to maintain a sufficient level of activities to identify and address the
needs of the most vulnerable people in the country:
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The recent experience of the ICRC in Iraq . . . made a difference to the lives of many
hundreds of thousands of Iragis. Maintaining a presence and proximity on the ground,
taking action wherever possible, not only allows [the ICRC] to carry out humanitarian
work but also serves as a basis for increasing [its] knowledge and understanding of a
complex situation and keeping track of humanitarian needs. . . . A presence on the
ground provides opportunities for humanitarian dialogue, on which a positive
perception and consequent acceptance often heavily depend. Such a presence on a
broader scale also enables a balanced stance to be maintained among the various
communities by addressing their needs, however different they may be from one place
to another.”®

Ifits presence on the ground is crucial to enabling the ICRC to protect and assist
persons covered by IHL, in accordance with its international mandate and its own
commitment to do so, the relevance and the credibility of the ICRC also come from
its operational approach. Through its neutral, impartial and independent humani-
tarian action,”” i.e., remaining distinct from political interests and not taking sides,
the ICRC can better reach those persons in need and act on their behalf. In a polar-
ized world, such an approach may also reduce tension and contribute to the stabil-
ity of a devastated country like Iraq. In 2007, Toni Pfanner stated:

Perhaps one way back to a stable Iraq, one that would serve equally the needs of its
entire people, is through the unanimous acceptance of impartial humanitarian action.
Such action, which makes no distinction between victims, could foster reconciliation
and serve to counter the pernicious idea that human lives must inevitably be
sacrificed—an idea that will only further encourage hatred and then more hatred,
revenge followed by more revenge.”®

Today, some two years later, that statement still shows the best way forward.

The ICRC is also confronted with complex legal issues arising from detention
activities in Iraq. These legal challenges are numerous, and the ICRC’s role is to
help the various parties to the armed conflict abide by their obligations under THL.
Rules protect. The purpose of ICRC activities in this area is precisely to ensure that
the rules laid down by THL are respected so that violations are prevented. As
Professor Sandoz indicated,

Surely respect for every human being, and compassion for those who suffer, are values
on which the future of the world must be built. By defending these values even in war,
the guardian of international humanitarian law is also combating the feelings of
helplessness and fear that make peoples indifferent to each other and drive them into
isolation.”®
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Adherence to the law enhances security and facilitates national reconciliation
and a return to peace, which are the likely long-term goals of most parties to non-
international armed conflicts.80 In this sense, it can be also said that the ICRC con-
tributes to the stabilization of Iraq, as well as of any other place in the world where
the ICRC works for the faithful application of IHL. Respect for IHL protects people,
their well-being and their dignity. Apart from the importance of respecting the
fundamental values embodied in THL to protect human beings, respecting those
values in times of armed conflict can also facilitate the resumption of dialogue
between the parties to the conflict and ultimately the restoration of peace. It is of
utmost importance that all those involved in the Iraqi conflict recognize that com-
pliance with the law is also a necessary component of a broader political process
that could one day lead to the end of the tragedy in Iraq.
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