Comments on the Presentation of Prof. Frits Kalshoven

Liesbeth Zegveld*

Where the International Humanitarian Fact-Finding Com-
mission is withheld from its proper functioning, other inter-
national bodies have taken over its supervisory tasks. A
remarkable example is the Inter-American Commission on
Human Rights. It got involved in the case of the Guantanamo
Bay prisoners. On 12 March 2002, the Inter-American Com-
mission adopted precautionary measures, asking the Govern-
ment of the United States to “take the urgent measures
necessary to have the legal status of the detainees of the
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Guantanamo Bay determined by a competent tribunal”.! The
Inter-American Commission noted that the rights of persons
under control of a State, and in case of armed conflict, might
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be determined in part by “reference to international humani-
tarian law as well as international human rights law”.2

So, once again, the Inter-American Commission has filled
the gap in supervision of compliance with international
humanitarian law. It has done so before. I recall the Tablada
case against Argentina,3 and its reports on the situation of
human rights in Colombia.*

What can we learn from the Guantanamo Bay initiative of
the Inter-American Commission when assessing the Fact-
Finding Commission?

A first possible answer would be: leave the supervision of
compliance with international humanitarian law to human
rights bodies. This is what Christopher Greenwood sugges-
ted in his report on international humanitarian law presented
on the occasion of the Commemoration of the 1899 Hague
Peace Conference. He proposed that “the monitoring me-
chanisms of human rights conventions could be used in an
indirect way to assist in ensuring compliance with the law
applicable in internal conflicts”.

A second option would be that the Fact-Finding Commission
enlarges its mandate through extensive interpretation. When not
going too much by the text, some provisions of Article 90 of
Additional Protocol I may allow for a somewhat broader read-
ing. An example is paragraph 2 sub (c) of this article. This pro-
vision reads: “The Commission shall be competent to enquire
into any facts alleged to be a grave breach as defined in the
Conventions and this Protocol or other serious violation of the
Conventions or of this Protocol.”® Importantly, this provision
merely requires an allegation that international humanitarian
law is seriously violated. The Fact-Finding Commission could
agree that it may act upon such an allegation by individuals, for
example, victims of the violations of international humanitarian
law. I would thus not interpret this provision as requiring a State
invitation to look into the case. If we apply this provision to the
case dealt with by the ICTY in the Rajik judgement, to which
Frits referred, the Fact-Finding Commission would have been
competent to enquire into this matter, even absent a specific
request from Bosnia Herzegovina or Croatia.

Practically, the Fact-Finding Commission may be dependent
on State cooperation to find the facts, at least to carry out an
investigation in loco. But physical presence is not the only
means for the Fact-Finding Commission to find facts. In par-
ticular cases, the Fact-Finding Commission may obtain
detailed information through other channels, such as the
media, members of a party to the conflict who have fled the
country and willing to provide information, or other interna-
tional bodies that are present in the State territory concerned.

And even for an investigation in loco, international bodies,
such as the United Nations that are already physically pre-
sent in a particular State may mediate so as to get in the Fact-
Finding Commission, and provide the necessary facilities. It
may be argued that cooperation with the United Nations
impairs the political independence of the Fact-Finding Com-
mission, as the United Nations clearly is a political body.
But, on the other hand, it makes the Fact-Finding Commis-
sion less dependent from States, which dependence has up
until now completely blocked its functioning.

Humanitéres Volkerrecht — Informationsschriften

In this regard, Article 89 of Additional Protocol I on coope-
ration between the State Parties and the United Nations may
be taken into account.” Why couldn’t this article apply to the
Fact-Finding Commission?

Also paragraph 2 sub (d) of Article 90 may leave some room
for extending the Fact-Finding Commission’s mandate. This
provision stipulates that in situations in which parties have
not recognised the competence of the Commission in
advance, the Commission may institute an enquiry at the
request of a Party to the conflict, with the consent of the
other Party or Parties concerned.

The Fact-Finding Commission already agreed to read ‘Party to
the conflict’ as including non-State parties in internal conflicts.
So it accepted that it is also competent in internal conflicts.
This interpretation may open the door for further broadening
its mandate. For instance, the Fact-Finding Commission could
take up requests from divisions of a conflict party. Maybe it
could even take up requests from civilians who associate with
one or another party, and who have become victims of viola-
tions of international humanitarian law.

Regarding ‘the consent of the other party or parties’, as
required by paragraph 2 sub d, it has been suggested that if
two States have recognised the competence of the Fact-Fin-
ding Commission, they may address the Commission with
regard to an internal conflict occurring in one of these States,
without the consent of the other party(-ies) in that internal
conflict.

I admit, this second option, flexible reading of the Fact-Fin-
ding Commission’s mandate, is not wholly in line with the
textual logic of Article 90 of Additional Protocol I, but in
view of the urgency of the situation and of earlier extensive
interpretations by the Fact-Finding Commission of its com-
petence, it may be worth considering.

A third and final possible response to the Guantanamo Bay
initiative of the Inter-American Commission could be to
more radically modify the Fact-Finding Commission and to
equip it with a larger mandate allowing it to act on its own
initiative, possibly at the request of individual victims. It
could then also be considered that a judicial or quasi-judi-
cialrole is conferred to it. The rules on evidence, laid down
in paragraph 4 subs (b) and (c) of Article 90, already tend
to confer to the Fact-Finding Commission a quasi-judicial
character.
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As a model for such a revision of the Fact-Finding Commis-
sion could serve the individual complaints procedures exis-
ting under human rights treaties. The International Covenant
on Civil and Political Rights already served as a model for
several procedural aspects of the Fact-Finding Commission.8

Especially the last idea received closer attention recently.’
Texts have been drafted developing the idea of setting up a
body competent to receive complaints or requests from indi-
vidual victims of violations of international humanitarian
law. The idea will be developed in two expert meetings, the
first to be held in the winter of 2003.

In conclusion, it would seem to me that — in theory — Ar-
ticle 90 of Additional Protocol I could have proved to be use-
ful, despite some shortcomings. It did institute for the first
time a permanent, non-political and impartial body, to which
the parties to the conflict could resort to at any time. The
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problem is, they did not. Therefore, the three options I just
described (supervision of compliance with international
humanitarian law by human rights bodies; extensive inter-
pretation of its mandate by the Fact-Finding Commission;
formally modifying the Fact-Finding Commission, exten-
ding it for example with an individual complaints procedure)
may be worth considering more closely.

8 For example the constitution of the Chamber of Enquiry under paragraph
3 of Article 90 is on some points similar to Art. 42 of the International
Covenant on Civil and Political Rights, see Sandoz, Y. et al. (eds.), Com-
mentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949, Martinus Nijhoff, Geneva, 1987, p. 1048.

9 Kleffner, J. K. & Zegveld, L., “Establishing an Individual Complaints
Procedure for Violations of International Humanitarian Law”, Yearbook
of International Humanitarian Law, vol. 3, TM.C. Asser Press, 2000,
pp- 384-401.

Heft 4, 2002



