
International humanitarian law (“IHL”) has never been confined to
the level of relations between States.1 On the contrary, the initiators of the
nineteenth century conventions already believed that human persons had
inviolable rights even during armed conflicts.2 However, recognition of
rights is one thing, the right to claim those rights is another. So far, States
have been reluctant to entitle, explicitly and in general, victims of violations
of international humanitarian law to claim reparation. As humanitarian law
treaties do not expressly envisage causes of action for victims in national or
international law, they are hardly able to exercise their rights.

On this point international humanitarian law sharply contrasts with
tendencies in international law. In spite of the gap in the International Law
Commission’s Articles on State Responsibility, which were finally adopted
in 20013 but fail to mention rights of individuals in the regime of secondary
rights,4 it is generally known that human rights treaties provide a remedy,
both substantive and procedural, for individuals suffering injury from unlaw-
ful conduct by State authorities. For example, Article 13 of the European
Convention on Human Rights stipulates that individuals whose rights as set
forth in that Convention are violated shall have “an effective remedy before
a national authority”. And Article 50 of the same Convention mandates the
European Court of Human Rights to afford just satisfaction to victims. Human
rights treaties also provide for specific provisions on compensation, for example
to victims of unlawful arrest or detention.5 Most recently, the Rome Statute 
of the International Criminal Court6 authorizes the Court to determine any
damage, loss or injury to victims and order reparations to them.
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While the punishment of individuals for war crimes has received much
greater attention over the past decade, shifting some inter-State aspects of IHL
to individual criminal responsibility, the position of the victims of these crimes
has not been equally addressed. Their rights and interests have largely been
overlooked. Yet redress and reparation for victims of violations of IHL is an
imperative demand of justice. The relevance of rights under IHL is questionable
if victims have no legal capacity to enforce their rights, before either a national
or an international tribunal, once they claim to have become a victim. As
pointed out by Lord Denning: “a right without a remedy is no right at all”.7

The United Nations Commission on Human Rights has recognized the
interests of victims of IHL violations. The “Basic Principles and Guidelines
on the Right to a Remedy and Reparations for Victims of Violations of
International Human Rights and Humanitarian Law” (hereinafter “UN
Principles on the Right to a Remedy”), adopted by the United Nations
Commission on Human Rights at its 56th session in 2000,8 aim to provide
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11 As one commentator put it, the purpose of international humanitarian law is to go “beyond the inter-

state levels and [to reach] for the level of the real (or ultimate) beneficiaries of humanitarian protection, i.e.

individuals and groups of individuals”, G. Abi-Saab, “The specificities of humanitarian law”, in C. Swinarski

(ed.), Studies and Essays of International Humanitarian Law and Red Cross Principles in Honour of Jean
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American Journal of International Law, Vol. 94, 2000, pp. 239-278. 
22 J. Pictet (ed.), Commentary: IV Geneva Convention relative to the Protection of Civilian Persons in Time

of War, ICRC, Geneva, 1958, reprinted 1994, p. 77.
33 International Law Commission Articles on Responsibility of States for Internationally Wrongful Acts, adopted 

on second reading by the International Law Commission (“ILC”) at its 53rd Session (UN Doc. A/CN.4/L.569, 

9 August 2001) and by the General Assembly on 12 December 2001, Res. 56/83, text available at

<http://www.law.cam.ac.uk/rcil/ILCSR/Statresp.htm>.
44 Art. 33(2) of these Articles, Ibid., contains a saving clause, stipulating that the Articles are “without

prejudice to any right, arising from the international responsibility of a State, which may accrue directly to

any person or entity other than a State”. This provision underlines that the Articles do not deal with the pos-

sibility of the invocation of responsibility by persons or entities other than States; it merely recognizes the

possibility that individuals may be entitled to claim reparation for violations of primary norms of interna-

tional humanitarian law by States. See J. Crawford, The International Law Commission’s Articles on State

Responsibility, Cambridge University Press, Cambridge, 2002, p. 210.
55 See for example Art. 5(9) of the International Covenant of Civil and Political Rights of 1969.
66 Of 17 July 1998, UN doc. A/CONF.183/9, Art. 75.
77 Lord Denning in Gouriet v. Union of Post Office Workers, AC, 1978, p. 435, cited in R. Higgins, “The role

of domestic courts in the enforcement of international human rights: The United Kingdom”, in B. Conforti and

F. Franciani (eds.), Enforcing International Human Rights in Domestic Courts, Martinus Nijhoff Publishers, The

Hague, 1997, p. 38.
88 E/CN.4/2000/62, 18 January 2000. Pursuant to its resolution 1989/13, the Sub-Commission on

Prevention of Discrimination and Protection of Minorities entrusted Mr. Theo van Boven with the task of



victims of violations of human rights and IHL with a right to a remedy. The
content of this right includes access to justice, reparation for harm suffered
and access to factual information concerning the violations.9 It distinguishes
between five forms of reparation: restitution, compensation, rehabilitation,
satisfaction, and guarantees of non-repetition.10

These UN Principles have been corroborated by several other initia-
tives. In 1998, in the Hague Agenda for Peace and Justice, the Hague Appeal
for Peace and Justice for the 21st Century defined implementation of IHL as its
overriding theme and made the following recommendation: “The Hague
Appeal will advocate changes in the development and implementation of the
laws in both these fields [IHL and human rights law], in order to close critical
gaps in protection and to harmonize these vital areas in international law”.11 In
2003, building on these initiatives, the Amsterdam Centre for International
Law (“ACIL”) of the University of Amsterdam and the Netherlands Institute
of Human Rights of the University of Utrecht organized two expert meetings
to discuss the need for and feasibility of new procedures that provide reme-
dies for victims of violations of IHL. The meeting in May 2003 discussed
whether existing international mechanisms can provide victims of violations
of international humanitarian law with a remedy and provide reparation. On
the basis of its findings, the follow-up meeting in October 2003 will examine
different options for filling gaps in existing procedures or for developing new
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1100 Principle 21,  ibid.
1111 Recommendation 13, The Agenda for Peace, UN Doc. A/54/98. 



procedures. Lastly, the International Law Association (“ILA”) recently initi-
ated a project on “compensation for the victims of war”.12 Noting that civil-
ians are left without any remedy if they are killed or wounded or suffer property
or other losses, the project aims “to systematically review the law of war and
human rights with a view to focusing on the rights of victims of war to com-
pensation”. The proposed project has as its goal the preparation and adoption
of a Draft Declaration of International Law Principles on Compensation to
Victims of War.13

Against the background of the above ideas and proposals, the present
paper examines the legal ways and means currently available under domestic
and international law to victims of violations of IHL to have their primary
rights respected.14 It explores whether victims have the right to a remedy and
the extent to which this right can be enforced, if at all. On the basis of a brief
survey of national and international practice, it will be argued that although
there is little doubt that victims enjoy rights under IHL, their rights appear
to be hardly justiciable and hence difficult to transform into a right to a rem-
edy or reparation. 

This paper is restricted to an examination of victims of violations of
IHL. While they have a lot in common with victims of other crimes,
national and international, as well as with victims of human rights viola-
tions, attention has already been devoted to these latter kinds of victims.15

There has, however, been little specific consideration of remedies of victims
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of IHL violations.16 Furthermore, this paper focuses on the legal right to a
remedy. Various obstacles may hamper effective implementation of this
right, such as immunities, amnesties, and statutes of limitation, but space
limitations preclude consideration of them. For the same reason attention
here is centred on the right to compensation and the procedural right to
enforce compensation, while recognizing that these are not the only rights
victims seek – they have a broad range of needs and seek a variety of reme-
dies, including for example restitution, rehabilitation, and satisfaction. 

The notion of “victim”

The right to a remedy presupposes a victim whose primary rights have
been violated. Before elaborating on the issue of remedies, the notion of “vic-
tim” under IHL must therefore be clarified. Although the word itself does not
appear in the Geneva Conventions or other humanitarian law treaties,17 vic-
tims obviously are the primary concern of IHL. Such victims may then be
defined as those who suffer because they are affected by an armed conflict; they
are termed “war victims”. This definition potentially refers to an entire popu-
lation that has been caught up in an armed conflict. However, the occurrence
of the armed conflict as such falls outside the scope of IHL, as this law does not
deal with the conflict’s legality or illegality. Hence war victims have no indi-
vidual right to peace under IHL. This does not mean that war victims are left
without rights, their supreme right being the right to protection.18 Indeed, the
main purpose of IHL is to protect war victims.19

To contend that violation of the right to protection entails a claim to repa-
ration would, however, be absurd, since every member of the population affected
by the armed conflict is a victim. The Supreme Court of the Netherlands made
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1166 The first thorough analysis of the subject is by A. McDonald, “Rights to legal remedies for victims 

of serious violations of international humanitarian law”, Ph.D. thesis, The Queen’s University of Belfast

(unpublished). 
1177 The word “victim” does, however, appear in the title of the two Protocols Additional to the Geneva

Conventions of 1949: Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the

Protection of Victims of International Armed Conflicts, 8 June 1977 (hereinafter “Additional Protocol I”) and

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of

Non-International Armed Conflicts, 8 June 1977 (hereinafter “Additional Protocol II”).
1188 Although the different conventions are limited in scope, the Law of Geneva serves to provide protection

for all those who, as a consequence of an armed conflict, have fallen into the hands of the adversary. The pro-

tection envisaged is against the arbitrary power which one party acquires, in the course of an armed conflict,

over persons belonging to the other party.
1199 The right to protection entails, among other things, the right to humanitarian assistance.



clear that for the beneficiaries of the right to protection, notions such as legal
remedies and compensation are not workable. In a judgment of 29 November
2002, the Supreme Court decided that rules of IHL do not protect persons
against stresses and tensions that are consequences of air strikes as such and do
not protect persons with regard to whom the rules and norms have not been 
violated in concreto. The right to invoke the rules of IHL is therefore confined to
those who personally were the victims of violations of IHL.20

The wider category of war victims is to be distinguished from what is hope-
fully a smaller category: victims of violations of IHL, i.e. those who are injured by
such violations. This category of victims is defined by the legal restraints placed
by IHL on the conduct of war. While the key object of IHL is to protect war vic-
tims, it is silent on this second category of victims of IHL violations. The IHL
regime focuses solely on persons to be protected against the dangers of war, leav-
ing open the question of action required when protection fails.

The UN Principles on the Right to a Remedy are intended to fill this
gap, concentrating on victims of violations of IHL. They define a victim in
the following terms: “A person is ‘a victim’ where, as a result of acts or omis-
sions that constitute a violation of international human rights or humanitar-
ian law norms, that person, individually or collectively, suffered harm,
including physical or mental injury, emotional suffering, economic loss, or
impairment of that person’s fundamental legal rights.”21
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2200 Para. 3.2. The Supreme Court dismissed a claim first brought in interlocutory proceedings (kort geding)
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distinction is sometimes made in this regard between direct victims and indirect victims of IHL (compare

Gerechtshof Amsterdam, Vierde meervoudige burgerlijke kamer, Dedovic v. Kok et al., Judgment of 6 July 2000).
2211 Principle 8, UN Principles on the Right to a Remedy, op. cit. (note 8): A “victim may also be a dependant or a

member of the immediate family or household of the direct victim as well as a person who, in intervening to assist

a victim or prevent the occurrence of further violations, has suffered physical, mental, or economic harm”. 



The victim’s rights

The victim’s right to a remedy and reparation depends in the first place
on his/her rights under IHL being violated. The right to a remedy is a second-
ary right, deriving from a primary substantive right that that has been
breached. So if there is no primary right, there can be no secondary right.
Recognition of victims of violations of IHL therefore presupposes rights of
victims in IHL. Whether individuals possess rights under this regime depends
on whether they are the beneficiaries of IHL rules, or, in other words, whether
the persons’ interests are directly laid down and protected by IHL.22

At the outset, the treatment which IHL prescribed to be accorded to
protected persons was not presented, nor indeed clearly conceived, as consti-
tuting a body of “rights” to which they were entitled. The humanitarian law
norms were generally understood as applicable to States vis-à-vis each other
and are commonly worded in terms of prohibitions applicable to the parties to
a conflict. However, in 1929, the principle of rights was more clearly defined,
the word “right” appearing in several provisions of the 1929 Prisoners of War
Convention.23 And in the 1949 Geneva Conventions the existence of rights
conferred on protected persons was explicitly affirmed.24 An empirical inves-
tigation into these Conventions shows that a number of rules refer explicitly
to concepts such as “rights”, “entitlements” or “benefits”. 

In the context of international conflicts, Article 78 of the Third Geneva
Convention serves as an example. It gives prisoners of war the right to make
known their requests regarding the conditions of captivity to which they are
subjected and to complain about such conditions. Similarly, Article 30 of the
Fourth Geneva Convention provides all protected persons with the right to file
a complaint with the Protecting Powers, the ICRC and the National Red Cross
about an infringement of the Convention. These and other provisions create
rights of individuals or presuppose the existence of rights.25
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2222 Tomuschat, op. cit. (note 15), p. 7; Norgaard, op. cit. (note 15), p. 48.
2233 See for example Arts 42 and 62, Convention relative to the Treatment of Prisoners of War, of 27 July 1929.
2244 In particular, Arts 7 and 8 common to the four Geneva Conventions of 12 August 1949.
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1949 (Third Geneva Convention); Articles 5, 7, 8, 27, 38, 80 and 146 of the Convention relative to the

Protection of Civilian Persons in Time of War of 12 August 1949 (Fourth Geneva Convention); Articles 44(5),

45(3), 75 and  85(4) of 1977 Additional Protocol I; and Article 6(2) of 1977 Additional Protocol II.



From case law it may be inferred that the Law of The Hague also endows
individuals with rights. In its judgment of 6 July 2000, the Amsterdam District
Court (Netherlands) implicitly recognized the notion of individual rights in
this branch of law. The appellants sought to invoke alleged violations of
Additional Protocol I’s Article 52, which sets forth rules on the protection of
civilian objects, during NATO’s bombing of the FRY as a basis for compen-
satory claims against members of the Dutch government. The court rejected
this claim because, in its view, such violations had not occurred. But, while
confining the right to invoke the rules to those who personally were the vic-
tims of violations of IHL, the court recognized the possibility of deriving
individual rights from IHL rules.26

Apart from clear-cut examples of rules that can be conceptualized as
“individual humanitarian rights”, and with the purposes of IHL in mind, it is
possible to identify many more rules that contain elements of individual ben-
efits. For example, the grave breaches provisions could be construed as con-
ferring individual humanitarian rights against acts such as willful killing, tor-
ture or inhuman treatment willfully causing great suffering or serious injury
to body and health. The same holds true for norms applicable in non-inter-
national armed conflicts, such as the prohibition of violence to life, outrages
upon personal dignity, and humiliating and degrading treatment, stipulated in
Article 3 common to the Geneva Conventions and in Article 4 of Additional
Protocol II. 

The possible interpretation of other provisions is more doubtful. For
example, while Article 15 of the First Geneva Convention27 can be construed
as conferring individual rights on wounded and sick persons to be searched for
and to be collected, it is less clear whether the same provision could also con-
fer a further right to have armistices or a suspension of fire arranged or local
arrangements made, whenever circumstances allow, so as to permit their
removal, exchange and transport.
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2266 Gerechtshof Amsterdam, Vierde meervoudige burgerlijke kamer, Dedovic v. Kok et al., Judgment of 

6 July 2000, para. 5.3.22. 
2277 This provision reads: “At all times, and particularly after an engagement, Parties to the conflict shall,

without delay, take all possible measures to search for and collect the wounded and sick, to protect them

against pillage and ill-treatment, to ensure their adequate care, and to search for the dead and prevent their

being despoiled. Whenever circumstances permit, an armistice or a suspension of fire shall be arranged, or

local arrangements made, to permit the removal, exchange and transport of the wounded left on the battle-

field. Likewise, local arrangements may be concluded between Parties to the conflict for the removal or

exchange of wounded and sick from a besieged or encircled area, and for the passage of medical and reli-

gious personnel and equipment on their way to that area.”



It may nevertheless be concluded that individuals do have rights under
at least some provisions of IHL, a supposition that finds support in the long-
standing cross-fertilization of IHL and human rights law.  Indeed, the draft-
ing of the Geneva Conventions was already under the influence of the
trends, which also resulted in the Universal Declaration of Human Rights.28

Additional Protocol II applicable to non-international conflicts likewise
underscores in its preamble the close relationship between human rights and
IHL: “[r]ecalling (…) that international instruments relating to human
rights offer a basic protection to the human person” and “[e]mphasizing the
need to ensure a better protection for the victims of those armed conflicts”.
The Protocol has also copied a number of human rights provisions into its
text.29 The UN Principles on the Right to a Remedy built upon this apparent
close relationship between IHL and human rights law, recognizing in IHL
both an undefined set of primary rights and the secondary right to a remedy
and reparation outside the human rights regime.30 The instrument takes vic-
tims of violations of IHL forward in a process of legal empowerment, which
started long ago in the human rights sphere.

Right to a remedy

A question different from, albeit related to, the notion of “rights” is
whether these rights can also provide the basis for individual claims brought
by victims of violations of them. The position of victims of humanitarian law
violations must ultimately be assessed on the basis of their right to claim
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meaning are likely to evolve over time” (Final Report, op. cit. (note 8), para. 9). The Special Rapporteur may have had

in mind here the long-standing cross-fertilization of humanitarian law and human rights law.



reparation, which includes procedural capacity, i.e. their capacity to go
directly themselves to a national or international organ and to claim repara-
tion. As the Diplomatic Conference in 1949 emphasized:

“It is not enough to grant rights to protected persons and to lay responsibili-
ties on the States; protected persons must also be furnished with the support
they require to obtain their rights; they would otherwise be helpless from a
legal point of view in relation to the Power in whose hands they are.”31

Support for the assertion that rights provide the basis for claims brought
by victims of violations of these rights could arguably be found in Article 3 of
the 1907 Hague Convention IV respecting the Laws and Customs of War,
which reads: 

“a belligerent party which violates the provisions of the said Regulations
shall, if the case demands, be liable to pay compensation. It shall be respon-
sible for all acts committed by persons forming part of its armed forces.” 

Article 91 of Additional Protocol I contains a rule very similar to Article
3 of 1907,32 the substance of which is generally accepted as customary interna-
tional law.33 The liability of parties to a conflict to pay compensation for viola-
tions of IHL committed by persons forming part of their armed forces could
entail an obligation to compensate not only States but also individual victims.34

The obligations of States and other warring parties under IHL could thus be
construed as being mirrored by victims’ rights for which IHL envisages a cause
of action if they are violated. Several experts have taken the view that the very
purpose of the article has been to confer rights directly on individuals.35
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3311 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II – A, p. 822. This statement was
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Contracting Party of any liability incurred by itself or by another High Contracting Party in respect of breaches

referred to in the preceding Article [enumerating the grave breaches].”
3344 Commentary on the Additional Protocols, op. cit. (note 28), pp. 1056-1057, paras 3656-3657.
3355 Expert opinions by F. Kalshoven, E. David and C. Greenwood, in War and Rights of Individuals, op. cit.

(note 33).



According to Kalshoven, the word “compensation” instead of, for example,
“reparation” should be understood as referring especially to individuals as
beneficiaries of the rule.36 The UN Principles on the Right to a Remedy are
also based on the assumption that violation of IHL gives rise to a right to
reparation for victims.

However, while Article 3 of the 1907 Convention, Article 91 of
Protocol I and customary law arguably confer rights upon individuals in the
event of a violation, including a right to compensation, the question arises
whether an individual can assert his/her right against the State or the wrong-
doer. Article 3 of the 1907 Convention and Article 91 Protocol I are silent
in this regard, leaving it to customary international or domestic law to
empower international organs or domestic courts to give effect to that right.
A sketchy survey of the available practice shows that primary rights in IHL
do not necessarily translate into secondary rights as a consequence of their
breach. Victims of violations of IHL can hardly claim compensation through
national courts on the basis of Article 3 of the 1907 Hague Convention IV
or other provisions. At the international level, more channels are available
to victims to claim compensation. But a general remedy does not exist.

Domestic remedies

Neither humanitarian law as a whole nor any specific article imposes an
obligation on States to give direct effect in their national legal systems to the
provisions of IHL, in that IHL norms could be invoked by individuals before
national courts in the same way as national norms. Where a State does choose
to do so, the precise article may be invoked directly before national courts. For
other States there is the possibility of integrating the substance, if not the actual
articles, of IHL into domestic law. But where neither course is adopted, victims
are left empty-handed. This seems to be the more common situation worldwide.

Despite indications to the contrary in the drafting history of Article 3 of
the 1907 Hague Convention IV,37 national courts have thus far regularly
rejected individual claims for compensation based on that provision.38 Courts
have found most of the IHL rules to be public law norms applying to States only,
and not applicable in litigation between injured individuals and the State. For
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instance, Japanese courts have continuously dismissed such individual claims in
cases relating to violations of IHL during World War II. These cases include the
so-called “comfort women” cases.39 The plaintiffs, women survivors of military
sexual slavery all claiming legal State compensations and apology from the gov-
ernment, argued that individual victims have a right to claim compensation
under international customary law and under Article 3 of the Hague
Convention applicable at the time of World War II. The Japanese courts denied
the existence of such a right both under the said Article 3, and under customary
international law.

Likewise, in the case of Leo Handel et al v. Andrija Artukovic,40 a US District
Court rejected a claim for compensatory and punitive damages based on the
1907 Hague Convention IV and the 1929 Geneva POW Convention. The
defendant, the Commissioner of Public Security and Internal Administration
and subsequent Minister of the Interior for the Independent State of Croatia, a
puppet State of the German Reich, was allegedly responsible for the deprivations
of life and property suffered by the Jews in Yugoslavia during World War II. In his
official capacity, he oversaw and implemented Croatia’s solution to “the Jewish
question”. As one of the four causes of action, the plaintiffs stated violations of
the 1907 Hague Convention and the 1929 Geneva POW Convention.41 The
decision provides interesting insight into the arguments of national courts to
reject such claims. After having set forth the conditions for treaty provisions to
be self-executing and to provide a private right of action,42 the Court rejected the
self-executing character of the invoked provisions. In so doing, it referred among
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other things to the fact that Article 129 of the Third Geneva Convention that
revised and replaced the 1929 Geneva Convention expressly requires imple-
mentation through municipal law. According to the Court:

“[a] treaty which provides that signatory States will take measures
through their own laws to enforce its provisions evinces an intent that
the treaty not be self-executing. (…) As a result, the Geneva Convention
does not offer plaintiffs a private right of action…”.

The Court then turned to the Hague Convention and held that,
although there is no provision in the Hague Convention for implementation
into national law, other obstacles would necessitate a rejection of the provi-
sion’s self-executing power: 

“the consequences of implying self-execution compel the conclusion that
the treaty is not a source of rights enforceable by an individual litigant in
a domestic court. Recognition of a private remedy under the Convention
would create insurmountable problems for the legal system that
attempted it; would potentially interfere with foreign relations; and
would pose serious problems of fairness in enforcement…”.

The District Court subsequently addressed the immediate and long-
range social consequences of self- or non-self-execution as an additional con-
textual factor. In its view, self-execution would create a number of practical
and political problems that would warrant the rejection of self-execution of
the invoked provisions. The relevant passage reads: 

“[t]he code of behaviour the Conventions set out could create perhaps
hundreds of thousands or millions of lawsuits by the many individuals,
including prisoners of war, who might think their rights under the Hague
Convention violated in the course of large-scale war. Those lawsuits
might go far beyond the capacity of any legal system to resolve at all,
much less accurately and fairly; and the courts of a victorious nation
might well be less hospitable to such suits against that nation of the mem-
bers of its armed forces than the courts of a defeated nation might, per-
force, have to be. Finally, the prospect of innumerable private suits at the
end of a war might be an obstacle to the negotiation of peace and the
resumption of normal relations between nations.”

This position of US courts towards the self-executing character of IHL
was recently confirmed in Hamdi v. Rumsfeld.43 Hamdi was seized in
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Afghanistan during military hostilities. Hamdi and amici curiae argued that
Article 5 of the Third Geneva Convention of 1949 applies to Hamdi’s case
and requires an initial formal determination of his status as an enemy bel-
ligerent “by a competent tribunal”.44 In its decision of 8 January 2003, the
US Court of Appeals for the Fourth Circuit ruled that the argument failed,
inter alia, because:

“the Geneva Convention is not self-executing. (…) Courts will only find a
treaty to be self-executing if the document, as a whole, evidences an intent
to provide a private right of action. (…) The Geneva Convention evinces
no such intent. Certainly there is no explicit provision for enforcement by
any form of private petition. And what discussion there is of enforcement
focuses entirely on the vindication by diplomatic means of treaty rights
inhering in sovereign nations. If two warring parties disagree about what the
Convention requires of them, Article 11 instructs them to arrange a ‘meet-
ing of their representatives’ with the aid of diplomats from other countries,
‘with a view to settle the disagreement.’ (...) Similarly, Article 132 states
that ‘any alleged violation of the Convention’ is to be resolved by a joint
transnational effort ‘in a manner to be decided between the interested
Parties’. (…) We therefore agree with other courts of appeal that the lan-
guage in the Geneva Convention is not ‘self-executing’ and does not ‘create
private rights of action in the domestic courts of the signatory countries’.”45

The Court assumed that a treaty must provide a private cause of action
to be self-executing. However, it is questionable whether this test is correct.
It would seem that when a treaty provides individual rights, it should be self-
enforcing. And, as we have seen, the Geneva Conventions expressly recog-
nize private rights. Moreover, as Paust pointed out, “the Fourth Circuit
panel’s reasoning missed the point that a treaty can be partly non-self-exe-
cuting for one purpose but still be directly operative for another, such as for
use defensively or for habeas corpus purposes”.46

Cases brought before US courts on the basis of universal civil jurisdic-
tion show more potential. Victims of human rights and IHL violations have
sought remedies before US courts under the Alien Tort Claims Act (ATCA)
and the Torture Victims Protection Act (TVPA). The ATCA, originating
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from the federal Judiciary Act of 1789, provides the district courts with “orig-
inal jurisdiction of any civil action by an alien for a tort only, committed in
violations of the law of nations or a treaty of the United States”.47 In Filartiga
v. Pena Irala,48 relatives of a victim of State torture and murder in Paraguay
sued the alleged perpetrator for damages in a federal district court in New
York. The district court dismissed for lack of jurisdiction, but on appeal the
Second Circuit found federal court jurisdiction under the ATCA, allowing
US courts to provide foreigners with a remedy for violations of international
law wherever they took place. Pursuant to the Filartiga case, several US
courts have held that there is universal jurisdiction over certain interna-
tional crimes, including war crimes, and that this also applies when the con-
duct complained of occurred outside the United States. 

The Filartiga case has been strongly opposed. In Tel-Oren v. Libyan Arab
Republic,49 the US Court of Appeals for the DC Circuit rejected the Filartiga
interpretation of the ATCA. The Court found that this statute is merely
jurisdictional and does not itself provide plaintiffs with a private cause of
action for relief. Victims of a terrorist bombing in Israel sued the various
alleged perpetrators, among others alleged agents of Libya, under the ATCA
in federal district court in Washington D.C. As judge Bork stated in a con-
curring opinion: “as a general rule, international law does not provide a pri-
vate right of action, and an exception to that rule would have to be demon-
strated by clear evidence that civilized nations had generally given their
assent to the exception”.50

The cases of Kadic v. Karadzic and Doe I and II v. Karadzic were a turn-
ing point in the ATCA proceedings. The plaintiffs in these cases complained
that they had been victims of deportation, forced imprisonment, starvation
and systematic torture, rape and forced impregnation. The accused, Radovan
Karadzic, in his capacity as Bosnian Serb leader, was charged with genocide,
war crimes, and torture. In these cases, on 13 October 1995, the US Second
Circuit Court of Appeals found that Karadzic’s acts, even though they were
private, were proscribed by international law and that international law gen-
erally, and genocide and war crimes specifically, do not demand State action.
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In the subsequent case of Humberto Alvarez-Machain et al. v. USA, the Court
of Appeals for the Ninth Circuit rejected the defendants’ allegation that the
ATCA only confers jurisdictional authority, finding that it also confers sub-
stantive legal rights.51

In 1992, the US Torture Victim Protection Act codified the holding in
the Filartiga case. The Act creates causes of action against individuals who,
acting under colour of foreign law, subject a person to torture or extrajudicial
killing.52 It provides victims of torture, both foreigners and American citi-
zens, with a legal remedy.

Finally, mention should be made of the US Foreign Sovereign
Immunities Act of 1976 (FSIA). This Act grants federal district courts con-
current jurisdiction over civil actions against foreign State and related enti-
ties.53 Some plaintiffs have collected awards under the FSIA, for example in
the Letelier54 and Siderman55 cases.

While recognizing that some cases before Dutch courts as well as US
courts’ judgments exercising universal civil jurisdiction are promising, the
overall conclusion is justified that national courts show, by their reasoning,
that their present practice with respect to individual compensatory claims
based on rules of international humanitarian law is characterized by judicial
timidity and the use of avoidance doctrines.56 Insofar as domestic courts have
denied individuals rights under IHL, their decisions should be discarded. Not
only do the Geneva Conventions expressly recognize primary rights, but 
IHL also contains the possibility of private rights to compensation, i.e. in
Article 3 of the 1907 Hague Convention IV and Article 91 of Protocol I.

A more liberal approach in this regard by the courts in Japan, the
United States and elsewhere appears desirable. Whether they will move in
that direction is uncertain. In terms of domestic remedies the prospects for a
shift under IHL to responsibility vis-à-vis individuals depend largely on
national and international legislative developments. At the national level, 
a State should have in place a legal framework incorporating IHL. An 
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obligation to enact such legislation could arguably be derived from Article 1
common to the 1949 Geneva Conventions, which stipulates that contract-
ing States must ensure respect for those Conventions at all times. A number
of humanitarian law treaties, such as the Ottawa Convention on Land
Mines, Amended Protocol 2 on Prohibitions and Restrictions on the Use of
Mines, Booby Traps and other Devices, and the Second Protocol on Cultural
Property explicitly oblige the State to adopt appropriate legislation.57

Furthermore, the obligation to implement the humanitarian standards
through domestic legislation can be inferred from the State’s obligation to
prosecute violations thereof. In order to be able to prosecute grave breaches
and other serious violations of IHL, a State must have the necessary laws in
place. The obligation to prosecute can only be implemented through some
kind of criminal law statute.58

The UN Principles on the Right to a Remedy may prove an important
incentive for domestic legislative activities. These Principles are first and
foremost concerned with domestic remedies. Principle 2 reads: “States shall
ensure that domestic law is consistent with international legal obligations by
(…) [i]ncorporating norms of international human rights and humanitarian
law into their domestic law, or otherwise implementing them in their domes-
tic legal system”. As the Principles require States to transform IHL into
national law, the question of direct effect of IHL rights does not arise.
Alternatively, a private right of action before domestic courts could be rec-
ognized under international law entitling victims to directly invoke their
IHL rights before domestic courts. The UN Principles on the Right to a
Remedy provide for this, saying that States must afford appropriate remedies
to victims of violations of IHL, including access to justice.59
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International remedies

At the international level, too, victims of violations of IHL are hardly
able to exercise their rights under that law. There is no general international
mechanism allowing them to assert those rights. The UN Principles on the
Right to a Remedy state that the right to an adequate remedy against a viola-
tion of IHL includes “all available international processes in which an individ-
ual may have legal standing”.60 But although the Geneva Conventions and
their Additional Protocols contain many provisions for the punishment of
individuals who have committed grave breaches, they do not provide for any
remedy for the victims of these crimes. As the law now stands, the only com-
pulsory procedure for ascertaining violations is the enquiry procedure estab-
lished by Article 90 of Protocol I.61 However, apart from the fact that as yet the
International Fact-Finding Commission has not dealt with any case, the pro-
cedures set forth in Article 90 and in the Rules adopted by the Commission do
not allow individual victims of violations of IHL to bring cases.

In practice, all existing procedures under IHL are subject to the agree-
ment of the parties to the conflict concerned and none provide individual vic-
tims with a general right to a remedy for violations of the law. Without claim-
ing to be exhaustive, I shall deal with a number of examples.62

International Committee of the Red Cross

The ICRC claims to be the primary international body for the protec-
tion of war victims. It is broadly mandated to protect and assist war victims
and to act as promoter and guardian of IHL. It is specifically empowered “to
undertake the tasks incumbent upon it under the Geneva Conventions, to
work for the faithful application of international humanitarian law applica-
ble in armed conflicts and to take cognizance of any complaints based on
alleged breaches of that law”.63 Demonstrating how this may work out in
practice, a former head of the ICRC delegation in Colombia reports:
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“[i]n addition to the hostage cases and complaints registered from per-
sons in detention, the ICRC annually registers over 1,500 individual
complaints from victims of breaches of IHL committed by the various
actors of the armed conflict. These complaints may concern extrajudi-
cial executions, non-restitution of bodies, and threats against life and
property. In many instances, ICRC delegates transmitting such com-
plaints can help to establish authorship of the violations, demand and
sometimes obtain reparation, clarify the seriousness of threats and at
times obtain the retraction thereof, identify location of graves, and
negotiate the restitution of corpses. The ICRC also regularly submits
confidential reports on such complaints and reminders of prevailing
provisions of IHL to the government, the insurgents, and the autodefen-
sas [which is a rightist paramilitary grouping]”.64

While the ICRC’s entire focus is on seeing that IHL is applied, it has
no official implementation procedures at its disposal and its mandate and
activities certainly do not provide victims with a right to a remedy. It does
not have the means to make enforceable determinations with regard to
claims of individuals who allege that they are victims of such violations, nor
is that its purpose. Instead, it operates mainly through confidential discus-
sions with governments.

Human rights bodies

The best prospects seem to exist where human rights law and interna-
tional humanitarian law overlap. Although the human rights courts are not
humanitarian law courts and are not in any respect explicitly related to the
field of IHL, they do provide a forum for victims of violations of IHL.

The Inter-American Commission and Court on Human Rights have
adopted the most liberal attitude, applying IHL directly in the context of
the individual complaints procedure. The Commission stated its view that
it should apply IHL because it would enhance its ability to respond to situa-
tions of armed conflict. It found that the American Convention on Human
Rights, although formally applicable in times of armed conflict, is not
designed to regulate situations of war. In particular, the Commission noted
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that the American Convention does not contain rules governing the means
and methods of warfare.65

In the so-called Tablada case (1997),66 the Commission developed an
extensive set of arguments in support of its decision to include humanitarian law
in its mandate. In brief, it argued that, although an explicit legal basis was absent,
several articles of the American Convention should be read as indirectly man-
dating it to apply IHL. The finding of the Inter-American Commission that it is
competent to apply humanitarian law is not unproblematic. For lack of space,
those arguments cannot be examined in detail here.67 However, a closer analysis
of them shows that it is highly questionable whether the American Convention
gives the Commission a legal basis to apply humanitarian law.

It is therefore not surprising that its practice was challenged in the Las
Palmeras case that concerned a complaint against Colombia lodged with the
Commission on 27 January 1994. The complaint led to the adoption by the
Commission of a report on the case on 20 February 1998, in which it confirmed
its approach in earlier cases of directly applying IHL. Colombia was held to have
violated the right to life in Article 4 of the American Convention and Article 3
common to the Geneva Conventions. After the Commission had submitted the
case to the Court, the Colombian government entered five preliminary objec-
tions in September 1998. With the second and third preliminary objections,
Colombia challenged the competence of the Commission and the Court to hold
a State responsible for a violation of the right to life under Article 3 common 
to the Geneva Conventions. In its judgment of 4 February 2000,68 the Court
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admitted these two objections69 and found that it was not competent to apply
the Geneva Conventions, while being competent to interpret the Geneva
Conventions whenever necessary to interpret a rule of the American
Convention.70 The Inter-American Court held that:

“[a]lthough the Inter-American Commission has broad faculties as an organ
for the promotion and protection of human rights, it can clearly be inferred
from the American Convention that the procedure initiated in contentious
cases before the Commission, which culminates in an application before the
Court, should refer specifically to rights protected by that Convention (cf.
Articles 33, 44, 48.1 and 48). Cases in which another Convention, ratified
by the State, confers competence on the Inter-American Court or
Commission to hear violations of the rights protected by that Convention
are excepted from this rule; these include, for example, the Inter-American
Convention on Forced Disappearance of Persons.”71

It remained for the Inter-American Commission and Court to use
international humanitarian law as a standard of reference. In the Bamaca
Velasquez case against Guatemala (judgment of 25 November 2000), dealing
with ill-treatment in detention, the Court found that there had been a viola-
tion of Article 1(1) of the American Convention on Human Rights that
stipulates the duty to ensure respect for the rights in the American
Convention, in relation to Article 3 common to the Geneva Conventions.
The Court stated:

“Article 1(1) of the Convention provides that the States Parties under-
take ‘to ensure’ to all persons subject to their jurisdiction the free and full
exercise of the rights of the ACHR. (…) The Court considers that it has
been proved that, at the time of the facts of this case, an internal conflict
was taking place in Guatemala. As has previously been stated, instead of
exonerating the State from its obligations to respect and guarantee
human rights, this fact obliged it to act in accordance with such obliga-
tions. Therefore, and as established in Article 3 common to the Geneva
Conventions of August 12, 1949, confronted with an internal armed 
conflict, the State should grant those persons who are not participating
directly in the hostilities or who have been placed hors de combat for 
whatever reason, humane treatment, without any unfavourable distinctions.
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In particular, IHL prohibits attempts against the life and personal
integrity of those mentioned above, at any place and time. (…) Although
the Court lacks competence to declare that a State is internationally
responsible for the violation of international treaties that do not grant it
such competence, it can observe that certain acts or omissions that vio-
late human rights, pursuant to the treaties that the Court does have com-
petence to apply, also violate other international instruments for the pro-
tection of the individual, such as the 1949 Geneva Conventions and, in
particular, common Article 3. (…) Indeed, there is a similarity between
the content of Article 3, common to the 1949 Geneva Conventions, and
the provisions of the American Convention and other international
instruments regarding non-derogable human rights (such as the right to
life and the right not to be submitted to torture or cruel, inhuman or
degrading treatment). This Court has already indicated in the Las
Palmeras Case (2000), that the relevant provisions of the Geneva
Conventions may be taken into consideration as elements for the inter-
pretation of the American Convention.”72

The Inter-American Court found that there had been a violation of
Article 1(1) of the American Convention in relation to common Article 3
of the 1949 Geneva Conventions; it did not find an independent violation
of common Article 3 of the 1949 Geneva Conventions.

Even the Court’s mere observation as to violation of IHL would be a step
too far for the United States. On 12 March 2002, the US government rejected
the Inter-American Commission’s request of the same date “to take the urgent
measures necessary to have the legal status of the detainees at Guantanamo Bay
determined by a competent tribunal”.73 Recognizing that its specific mandate is
to secure respect for human rights, the Commission noted that in the past it had
“looked to and applied definitional standards and relevant rules of international
humanitarian law in interpreting the American Declaration [on the Rights 
and Duties of Man] and other Inter-American human rights instruments 
in situations of armed conflicts”. The US government maintained that “the
Commission does not have the requisite jurisdictional competence to apply
international humanitarian law, including the 1949 Geneva Convention on
Prisoners of War” and cited the Inter-American Court’s judgment in the
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Las Palmeras case. However, the Court’s finding in the latter case on the
Commission’s and Court’s competence to apply IHL is limited to a contentious
case, which may end up in a binding decision of the Court. The Commission, on
the other hand, based its request for precautionary measures on behalf of the
Guantanamo Bay detainees on its broad powers under the OAS Charter and the
American Declaration. Be this as it may, clearly the US government sees the
Inter-American human rights instruments and IHL as two entirely separate bod-
ies of law, and thereby denying the Inter-American Commission the compe-
tence to use IHL either for direct application or as a yardstick for interpretation.74

The ever-increasing number of States party to the European Convention
on Human Rights means that many cases involve issues which call for consid-
eration of IHL. Although the European Court of Human Rights is still reluctant
to involve the law of armed conflict explicitly, it appears to use it as a tool for
analysis. On several occasions, humanitarian law seems to have served as a
source of guidance in the practice of the European Court.75

The African Commission on Human and Peoples’ Rights has taken a
somewhat different, more flexible, approach. It has discerned a close rela-
tionship between humanitarian and human rights law and the consequences
which violation of the one has on the other, and sees a need for promoting
both together.76 In its resolution on Sudan, the African Commission recalled
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property and displacement of the civilian population, detention and treatment of detainees, conduct of mili-

tary operations and unlawful killings. Humanitarian law has also surfaced in the practice of other human

rights bodies. For instance, in an inter-State complaint against Turkey, Cyprus invoked IHL rules before the

European Commission on Human Rights (4 EHRR 482 at 552, 553 (1976) Commission Report). However, the

European Commission did not examine this point. See on this subject Ch.M. Cerna, “Human rights in armed

conflict: Implementation of international humanitarian law norms by regional intergovernmental human

rights bodies”, in F. Kalshoven & Y. Sandoz (eds), Implementation of International Humanitarian Law,

Martinus Nijhoff Publishers, Dordrecht, 1989, pp. 31-67.
7766 From its Resolution on the Promotion and the Respect of International Humanitarian Law and Human

and Peoples’ Rights, it appears that the African Commission regards both sets of laws as being based on the

same principles: “Considering that human rights and IHL have always, even in different situations, aimed at

protecting human beings and their fundamental rights…”. In Seventh Annual Activity Report of the African

Commission on Human and Peoples’ Rights, 1993-94, ACHPR/RPTl7th at Annex XI. 

In the same resolution, the Commission combines considerations of humanitarian and human rights law in a

number of ways. It sees a need for promoting both together: “Emphasizing the importance of propagating the prin-

ciple of human rights law as well as IHL”, Resolution on Human and Peoples’ Rights Education, Ibid.,  at Annex X.



that “Sudan is legally bound to comply with international human rights and
humanitarian law treaties and has ratified (...) the four Geneva Conventions
of 1949”.77 While there is thus an implication that the African Commission
is holding itself up as supervisor of the implementation of IHL instruments,
hitherto no individual complaint has, as far as I am aware, been decided
directly on the basis of IHL.

In sum, all regional human rights bodies have become adept at exam-
ining human rights questions in a humanitarian law context. This practice
encouraged Christopher Greenwood, in his Report on International
Humanitarian Law presented for the Centennial of the 1899 Hague Peace
Conference, to suggest that the lack of implementation mechanisms for
humanitarian law may be remedied by human rights instruments.78 More
specifically, he suggested that “the monitoring mechanisms of human rights
conventions could be used in an indirect way to assist in ensuring compli-
ance with the law applicable in internal conflicts”.79 In contrast to humani-
tarian law, human rights treaties are commonly equipped with committees,
commissions or courts that are competent to receive complaints from indi-
viduals,80 and which provide victims of human rights, or indeed IHL viola-
tions, with a remedy.
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Rights, 1994-95, ACHPR/RPT/8th, Annex VII.
7788 C. Greenwood, “International humanitarian law” in F. Kalshoven (ed.), The Centennial of the First

International Peace Conference: Reports and Conclusions, Kluwer Law International, The Hague, 2000, 

pp. 240-241 and 251-252.
7799 Ibid. at 240.
8800 “Committees” competent to receive complaints of individuals have been set up under the following

human rights treaties: 1965 International Convention on the Elimination of All Forms of Racial Discrimination

(Committee on the Elimination of Racial Discrimination); First Optional Protocol to the 1966 International

Covenant on Civil and Political Rights (Human Rights Committee); 1984 Convention against Torture and other

Cruel, Inhuman or Degrading Treatment or Punishment (Committee against Torture); 1990 International

Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Committee

on the Protection of the Rights of All Migrant Workers and Members of Their Families); Optional Protocol to

the Convention on the Elimination of Discrimination against Women (Committee on the Elimination of

Discrimination against Women), adopted by General Assembly resolution A/54/4 on 6 October 1999 and 

opened for signature on 10 December 1999 (not yet in force).  

“Commissions” and/or “Courts” have been established in Europe (European Court of Human Rights since

the entry into force of the 11th Protocol), Africa (African Commission on Human and Peoples’ Rights until the

entry into force of the Charter adopted on June 1998, and thereafter Commission and Court on Human and

Peoples’ Rights), the Americas (Inter-American Commission on Human Rights and the Inter-American Court of

Human Rights). 



Claims commissions

In recent years, there has been a proliferation of tribunals and commis-
sions that have been set up as a result of international or internal armed con-
flicts to provide remedies for claims from victims of violations of IHL.81

Two known examples are the United Nations Compensation
Commission (UNCC) and the Eritrea-Ethiopia Claims Commission
(EECC), whose jurisdictional bases include specific references to violations
of IHL.82 The UNCC was established in 1991 by the UN Security Council to
implement Iraq’s liability, “under international law, for any direct loss, dam-
age, including environmental damage and the depletion of natural resources,
or injury to foreign Governments, nationals and corporations, as a result of
Iraq’s unlawful invasion and occupation of Kuwait” in 1990/1991.83 The
Security Council thus considered this liability to exist not only between
States, but also vis-à-vis individuals and corporations. The vast majority of
the 2.6 million claims received are from individuals.84 The UNCC’s decisions
recognize the right of individual civilian victims of IHL violations to claim.85

The EECC was established in 2000 by the Eritrea-Ethiopia Peace
Agreement “to decide through binding arbitration all claims for loss, damage
or injury by one Government against the other, and by nationals (including
both natural and juridical persons) of one party against the Government 
of the other party or entities owned or controlled by the other party that are 
(a) related to the conflict (…), and (b) result from violations of IHL, including
the 1949 Geneva Conventions, or other violations of international law”.86
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The use of international claims mechanisms to deal with the consequences of international or internal

conflicts is steadily increasing. This trend is expected to continue. Proposals have been submitted, for

instance, in relation to Cyprus, Palestine and most recently Iraq.
8822 Other examples are the mixed arbitral tribunals set up under the rules of peace treaties after the First

World War and similar tribunals set up after the Second World War. These tribunals had the purpose of giving

compensation to individuals for losses suffered during the wars.
8833 SC Resolution 687 (1991) of 8 April 1991, para. 16.
8844 Approximately 7,000 claims have been filed by corporations, and around 300 by governments. See the

UNCC’s website: <www.uncc.ch>.
8855 See e.g., Decision No. 7, UN Doc. S/AC.26/1991/7, para. 6.
8866 Peace Agreement, Art. 5,  para. 1.



It is estimated that approximately 400,000 claims have been submitted by
individuals of each of the two States. On 1 July 2003, the EECC issued its
first decisions on claims filed by Ethiopia and Eritrea relating to the treat-
ment of prisoners of war.87

Typically, claims commissions provide for restitution of or return into
property, or monetary compensation. In a number of programmes the indi-
vidual claimants have the right to initiate proceedings. The claimants
either submit their claims directly to the respective commissions or — in
the case of the UNCC and the EECC — to their government, which in
turn submits the claims to the respective commission. The reason that in
the latter cases the governments file the claims is administrative rather
than a legal conclusion that individuals have no rights of their own to
compensation.88

Arguably, mass claims mechanisms are the most appropriate for vic-
tims of mass crimes committed in settings where it is difficult to resolve
claims on a case-by-case basis and where usually limited resources are
available.89 In view of the specific nature of IHL, compensatory measures in
particular are likely to be problematic. By individualizing claims of repara-
tion for violations of IHL that occur in the midst of armed conflict and are
sometimes committed on a large scale, possibly as part of a plan or policy,
the capacities of an international body may be overwhelmed.90 The more
extensive the violations of humanitarian law and the greater the number of
potential complainants, the more likely that body is to be confronted with a
breakdown of law and order within the State concerned. In such situations
the need for claims commissions will be greatest, as domestic remedies are
not effective. These commissions will be better equipped to deal with prac-
tical problems such as implementation of monetary compensation to all vic-
tims that is proportionate to the gravity of the violation.
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8888 See, for example, Report of the Secretary-General on the Establishment of the UNCC, UN Doc. S/22559,

para. 21.
8899 N. Wühler, op. cit. (note 81), pp. 56-57.
9900 For corresponding considerations with regard to grave human rights violations, see C. Tomuschat,  

op. cit. (note 15), pp. 1-25. See also Leo Handel v. Andrija Artukovic, US Distr. Cal. (1985), op. cit. (note 40)

and accompanying text. 



At the same time, in all mass claims systems the involvement of the
individual victims in the procedure is limited. They submit the claims but
take no further part in the proceedings unless so requested by the commis-
sion in question. There is thus no individualized resolution of a case in a
judicial or arbitral process. Another problem is of course that this type of
procedures are ad hoc, their establishment being dependent upon political
feasibility. It is necessary that victims be allowed to claim the protection of
the Geneva Conventions and other IHL instruments, not as a favour, but as
a right. In case of violation, international procedures should be available to
demand respect for IHL. The prospect of a wholly discretionary response by
the international community to the question of setting up a claims commis-
sion will not be enough to satisfy the need for remedial effectiveness. Some
element of enforceability is required.

International criminal tribunals

Similar problems are inherent in remedies for victims of war crimes
provided by international criminal tribunals. The primary emphasis of such
tribunals is on punishment of criminals, and the focus on victims and their
remedies is limited. While the prosecutor is expected to represent the inter-
ests of the international community, including those of the victims, the
prosecutor’s concerns do not necessarily match those of the victims.

Nonetheless, some measure of attention is given to victims and their
remedies. In its Resolution 827 (1993) of 25 May 1993 adopting the Statute
of the International Criminal Tribunal for the former Yugoslavia, the
Security Council decided that “the work of the International Tribunal shall
be carried out without prejudice to the right of victims to seek, through
appropriate means, compensation for damages incurred as a result of viola-
tions of international humanitarian law”. Both the ICTY and ICTR
Statutes and Rules provide for the restitution of property or the proceeds
thereof to victims, and in this context a Trial Chamber may determine the
rightful owner of the property at issue. Thus there is a mechanism in place
which provides a remedy for minor crimes. However, for more serious forms
of damage — harm to life or person — there is no remedy under the said
Statutes. Indeed, Rule 106 of the Rules of both Tribunals stipulates that vic-
tims seeking compensation must apply to a national court or other compe-
tent body; in these domestic proceedings the victims may, however, avail
themselves of judgments of the ICTY or ICTR. 
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The Rules of Procedure and Evidence of the Special Court for Sierra
Leone91 contain a similar provision. Rule 105 on compensation to victims states:

(a) “The Registrar shall transmit to the competent authorities of the States
concerned the judgement finding the accused guilty of a crime which has
caused injury to a victim.

(b) Pursuant to the relevant national legislation, a victim or persons claim-
ing through him may bring an action in a national court or other compe-
tent body to obtain compensation.

(c) For the purposes of a claim made under sub-rule (b) the judgement of the
Special Court shall be final and binding as to the criminal  responsibility
of the convicted person for such injury.” 

Under these rules, the victims once again depend on national remedies
which, as we have seen, are often lacking. In the absence of a national court
with the power and the will to award reparations, victims are left without an
important means of recourse.92 The UN Principles on the Right to a Remedy
aim to fill the domestic gap. Principles 4 and 5 deal with “violations of (…)
international humanitarian law that constitute crimes under international
law”. Read together with the other Principles, this means that States are obliged
to afford appropriate remedies to victims of war crimes. Furthermore, Principle
7 provides that statutes of limitations for “pursuing civil claims should not
unduly restrict the ability of a victim to pursue a claim against the perpetrator,
and should not apply with respect to periods during which no effective remedies
exist for violations of (...) international humanitarian law norms”. 

The International Criminal Court was established with similar goals in
mind, i.e. punishment and deterrence. However, concerned by the lack of
attention given to victims by the provisions setting up the ICTR and ICTY,93
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the Rome Statute incorporates more avenues of redress for victims. Article
75 of the Rome Statute of the International Criminal Court obliges the
Court to “establish principles relating to reparation to, or in respect of, vic-
tims, including restitution, compensation and rehabilitation”. Article 79
calls for the establishment of a trust fund for the benefit of victims of crimes
within the jurisdiction of the Court, and of the families of such victims, and
Article 69 mandates the Court “to protect the safety, physical and psycho-
logical well-being, dignity and privacy of victims” and to permit the partici-
pation of victims at all “stages of the proceedings determined to be appropri-
ate by the Court”. The ICC Statute thus goes well beyond the treatment of
victims under the ICTY and ICTR Statutes and Rules, as it gives the victim
standing in his or her own right.94

Conclusion

On the basis of these fragmentary considerations, the conclusion is jus-
tified that few examples exist where victims are endowed with a right of their
own to a remedy for violations of international humanitarian law. While
developments at the national level in the Netherlands and in the United
States under the Alien Tort Claims Act and the Torture Victims Protection
Act are promising, many cases in which individuals have brought claims
under Article 3 of the 1907 Hague Convention before national courts have
failed because the courts did not recognize that individuals have standing
against the State. They regarded the right in that article as one that only
States can exercise on behalf of individuals. At the international level, there
has been some progress in the means open to victims for the defence of their
rights before international bodies, but the practice of international bodies
providing remedies to victims of violations of IHL is ad hoc and is not organ-
ized. There is no general mechanism that would allow victims to assert their
rights under IHL.
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9944 Jorda and De Hemptinne comment that these advances leave some difficulties unresolved. They draw
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At the same time, to say that victims have no individual legal standing
in IHL would not be a correct description of the actual state of affairs.
Although States are still the traditional subjects of IHL, victims have also, in
an increasing number of cases, achieved recognition as subjects of IHL. In
the years to come, the UN Principles on the Right to a Remedy will
undoubtedly lead to greater attention to application of IHL in domestic and
international courts, and thus to an injection of IHL norms in the approach
to individual remedies. The UN document is a welcome move towards
bringing about remedies for victims of violations of IHL. It still has non-
binding status. However, this does not necessarily negate its potential influ-
ence, for there are many examples of similar documents exerting influence in
litigation.
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Résumé 

 

Réparation en faveur des victimes selon le droit international humanitaire 

 

Liesbeth Zegveld 

 

Le droit international humanitaire garantit la protection et l'assistance des victimes de 

conflits armés. Cependant, lorsque des personnes deviennent victimes de violations du droit 

humanitaire, la protection conférée par cette branche du droit cesse de fait. En particulier, a 

priori elle offre aux victimes de violations graves peu de possibilités d'obtenir réparation, 

voire aucune. 

Le droit international humanitaire diffère nettement sur ce point des tendances en droit 

international en la matière. Les droits de l'homme, branche de droit analogue mais distincte, 

définit clairement le droit des victimes d’obtenir réparation en cas de violation des droits 

fondamentaux. Depuis peu, le Statut de Rome de la Cour pénale internationale autorise la 

Cour à déterminer dans sa décision l’ampleur du dommage, de la perte ou du préjudice causé 

aux victimes et à leur accorder réparation. En revanche, le droit humanitaire ne garantit pas 

expressément aux victimes de violations le droit à un remède juridique. 

Cet article examine les moyens juridiques mis à la disposition des victimes de 

violations du droit international humanitaire par le droit interne et le droit international pour 

qu’elles fassent respecter leurs droits fondamentaux. Il étudie la question de savoir si les 

victimes ont droit à un remède et dans quelle mesure elles peuvent faire valoir ce droit. Une 

brève étude des pratiques nationale et internationale tendrait ainsi à prouver que, s’il n’y a 

guère de doute sur le fait que les victimes jouissent de droits au titre du droit international 

humanitaire, ces droits ne semblent toutefois pas justiciable et ne peuvent donc que 

difficilement donner lieu à un remède. 
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