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Abstract

Over the past forty years, there has been a steady rise in the expectation for companies
to operate as responsible citizens. Today companies have at their disposal a variety of
initiatives, and new levels of accountability have been reached with the advancement
of international standards on, among others, corporate responsibility to respect
human rights. Against this background, this article provides an overview of the
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most important guiding tools available on this subject and on how to promote
peace and stability when operating in conflict-affected or high-risk areas. The article
argues that ongoing stakeholder engagement is a key success factor in meeting
the responsibility to respect human rights and that it has to be an integral part of a
company’s strategy, especially when operating in conflict-affected countries.

Keywords: Stakeholder engagement, collaboration, corporate responsibility, human rights, due diligence,
conflict management, multi-stakeholderism, partnerships.

The publication of the Club of Rome’s study The Limits to Growth' in 1972 and the
first OECD Guidelines for Multinational Enterprises in 1976 initiated a discussion
on the human, ecological, and social footprint of businesses and their role in
tackling these challenges. Since then, there has been a steady rise in the expectation
for companies to operate as responsible citizens from a broad range of stakeholders.
The way corporate governance, compliance, and business ethics are addressed is
influenced by increasing performance demands, growing public scrutiny, and new
levels of accountability derived from the development of international standards
and guidelines on corporate responsibility and the respect of human rights.?

At the same time, companies have come to realise the opportunities
that a sustainable and responsible business strategy can offer. It creates value for
the company and its shareholders but also for society, namely by creating job
opportunities, generating income for local communities, sustaining livelihoods,
and fostering local development, as well as by promoting best practices in the areas
of human rights, labour, the environment, and anti-corruption.?

However, sustainable business cannot thrive where poverty, corruption,
and inequality reign, and where human rights are not respected and supported.*
Especially when operating in situations of conflict and violence, companies of all
sizes should, beyond their primary duty to cause no harm to human rights, have an
interest in and contribute to promoting peace and stability.

Donnella H. Meadows et al., The Limits to Growth, Universe Books, New York, 1972.
See Figure 1, ‘The Corporate Responsibility Timeline’. This timeline illustrates the evolution and
development of some of the international standards, guidelines, and initiatives that resonate with
corporate responsibility and respect for human rights, intensified since the inception of the new
millennium. Instruments such as the OECD Guidelines for Multinational Enterprises, the Principles for
Responsible Investment, the ISO 26000 Guidance Standard on Social Responsibility and the ILO
Tripartite Declaration Concerning Multinational Enterprises and Social Policy complement the Guiding
Principles in establishing authoritative guidance for the corporate responsibility to respect human rights.
3 Barbara Dubach, ‘Companies: Conflict Sensitive Engagement’, in Andrea Iff (ed.), Money Makers as Peace
Makers? The Role of Business in Conflict Zones, Swisspeace Conference Paper 1/2012 (forthcoming,
June 2013).
4 These challenges were explored at the Rio+20 Corporate Sustainability Forum sessions dedicated to the
theme of social development, which focused on the role of the private sector in the social dimension of
sustainable development - as the source of responsible investment, job creation, innovation, and inclusive
growth. See the Rio+20 Corporate Sustainability Forum, available at: http:/csf.compact4rio.org/
events/rio-20-corporate-sustainability-forum/custom-125-251b87a2deaa4e56a3e00cald66e5bfd.aspx.  All
internet references were accessed in October 2012, unless otherwise stated.
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Many business leaders around the world recognise that respect for human
rights is becoming an essential element of good risk management, enabling
enterprises to navigate non-technical, non-financial risk in line with international
norms, to secure the social license to operate, to enter new markets, and to avoid
unnecessary litigation costs or legal liability. Many, therefore, endeavour to protect
and respect human rights in their activities. However, there is still a long way to go
until the private sector has fully embraced the opportunities to contribute to the
development of more peaceful and sustainable societies.

This article provides an overview of existing guidance on the responsibility
to respect human rights and its practical consequences for enterprises. It emphasises
the importance of ongoing stakeholder engagement in successfully fulfilling the
corporate responsibility to respect human rights with best practice examples
of stakeholder engagement. The relevance of exercising stakeholder dialogues
in conflict or high-risk contexts is also addressed. Finally, recent stakeholder
campaigns on business and human rights are highlighted. The article concludes
with recommendations on how best to integrate stakeholder engagement into a
company’s human rights strategy.

Corporate responsibility to respect human rights and its
implications for companies

Whereas many multinational enterprises (MNEs) and small and medium-
sized enterprises (SMEs) now see a long-term business case for respecting human
rights,> it remains one of the most challenging areas of corporate citizenship.®
As companies try to fulfil the legal, business, and moral obligations to address
human rights within their operations and value chains, they are faced with major
challenges. How to adopt a systemic management approach to human rights?
How to avoid complicity in human rights abuses? Where to draw the boundaries of
responsibility for human rights?

Guidance on the corporate responsibility to respect human rights

With a view on laying the foundations of a system for better managing business
and human rights challenges, the Special Representative of the Secretary-General
proposed in 2008 a conceptual policy framework known as the Protect, Respect and
Remedy Framework. It chartered the state duty to protect against human rights
abuses by third parties, including business; the corporate responsibility to respect
human rights; and the need for greater access to effective remedy.”

v

See the Global Business Initiative on Human Rights, available at: www.global-business-initiative.org.

See the UN Global Compact, available at: www.unglobalcompact.org/Issues/human_rights/.

7 Report of the Special Representative of the Secretary-General on the issue of human rights and
transnational corporations and other business enterprises, Protect, Respect and Remedy: A Framework for
Business and Human Rights, UN Doc. A/HRC/8/5, 7 April 2008, para. 9.
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The Protect, Respect and Remedy Framework heightened the discussion
around corporate responsibility and human rights, and generated momentum in
2011 for the endorsement of the Guiding Principles on Business and Human
Rights.2 The Guiding Principles clarify the meaning of the corporate responsibility
to respect human rights and provide a global standard for preventing and
addressing the risk of adverse impacts on human rights linked to business
activity. Together with the United Nations (UN) Global Compact Ten Principles,’
the Guiding Principles constitute the core framework for business and human
rights, and have mainstreamed the corporate responsibility to uphold and respect
internationally proclaimed human rights.

Key stakeholder groups have welcomed these standards. Numerous
international organisations have drawn on the Guiding Principles in adapting
their own business and human rights policies and standards.® Governments
such as those of Australia, Canada, and the United Kingdom, as well as
the European Union,!! have applied the Guiding Principles in their public
policies, and it can be expected that others will also start encouraging or
requiring corporate human rights disclosure. Several major global corporations
have realigned their due diligence processes based on the Guiding Principles and,
while these are not legally binding, stakeholder expectations and pressure on
enterprises to respect human rights show a trend of increase.!? Investors and
advocacy organisations have progressively demanded that companies demonstrate
and ensure respect for human rights through the measures outlined in the Guiding
Principles.

8 Report of the Special Representative of the Secretary-General on the issue of human rights and
transnational corporations and other business enterprises, Guiding Principles on Business and Human
Rights: Implementing the United Nations ‘Protect, Respect and Remedy’ Framework, UN Doc. A/HRC/17/
31, 21 March 2011.

9 The UN Global Compact Ten Principles are ten universally accepted principles in the areas of
human rights, labour, environment, and anti-corruption. See: www.unglobalcompact.org/AboutTheGC/
TheTenPrinciples/index.html.

10 For example, the Organization for Economic Co-operation and Development (OECD) Guidelines for
Multinational Enterprises, the Principles of Responsible Investment, the International Standardization
Organization (ISO) 26000 Guidance Standard on Social Responsibility, and the International Labour
Organization (ILO) Tripartite Declaration Concerning Multinational Enterprises and Social Policy refer to
the corporate responsibility to respect human rights and were recently updated to ensure alignment with
the Guiding Principles. In addition, new UN-supported principles covering specific human rights, such as
the Children’s Rights and Business Principles, were developed for the use and guidance of companies
worldwide.

11 The European Commission’s 2011 communication on corporate social responsibility calls on all European
businesses to meet their responsibility to respect human rights, as set out in the UN Guiding Principles.
The new policy on corporate social responsibility recommends that Member States establish a mix of self-
and co-regulations that implement the corporate duty to respect human rights, and invites them to present
or update their own plans for the promotion of corporate social responsibility by mid-2012. See European
Commission, Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions, A Renewed EU Strategy
2011-14 for Corporate Social Responsibility, 25 October 2011, available at: http://ec.europa.eu/enterprise/
policies/sustainable-business/corporate-social-responsibility/index_en.htm.

12 Several business-led initiatives such as the Business Leaders Initiative on Human Rights and the Global
Business Initiative on Human Rights have also contributed significantly to stimulating the discussion and
understanding of the responsibility to respect human rights.
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Practical consequences of the corporate responsibility
to respect human rights

The responsibility to respect human rights refers to universal human rights
principles, understood as those enshrined in the International Bill of Human
Rights!? and the core conventions of the International Labour Organization (ILO).!4
These principles present companies with a set of international norms against which
to benchmark their own performance and remain accountable for their actions.!”
Depending on the circumstances, enterprises may need to consider additional
standards, such as those of international humanitarian law, when operating in
situations of armed conflict.

For companies, in practical terms, respecting human rights means, at a
minimum, not infringing on the rights of others, and causing no harm-a
responsibility that is a baseline expectation for all companies in all situations.!6 It is
not a passive responsibility but requires action from companies. The Guiding
Principles provide concrete and practical recommendations for companies on how
to meet their responsibility to respect human rights, namely through determining
their sphere of influence,!” expressing their commitment to a human rights
policy,!® developing a human rights management framework,!® and exercising due
diligence.2°

The corporate responsibility to respect human rights requires an ongoing
and dynamic process (adapted to a company’s operating context, sector, and size)
that allows for enterprises to become aware of, prevent, and address adverse human
rights impacts linked to their business activities and relationships (such as those
with suppliers, customers, business partners, and other entities in the value chain).?!
Companies are asked to identify and assess their actual and potential human rights
impact, while integrating and acting upon their findings. They also have to monitor
and track the effectiveness of responses so that they can communicate and report
on their human rights impact. Finally, a framework for remediation must be
established.

At each and every step of this process, it is essential to take stakeholder
views into consideration and to engage with them at the local, national, and

13 The Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and
the International Covenant on Economic, Social and Cultural Rights.

14 As set out in the ILO Declaration on Fundamental Principles and Rights at Work (adopted by the
International Labour Conference at its Eighty-Sixth Session, Geneva, 18 June 1998).

15 John Morrison, “Eyes Wide Open”: human rights and justifying business engagement. Reflections
on the importance of the Khartoum meeting of 17 May 2006 hosted by UNDP and Ahfad University’,
p. 3, available at: www.unglobalcompact.org/docs/issues_doc/Peace_and_Business/Eyes_wide_open.pdf.

16 See Protect, Respect and Remedy Framework, above note 7, para. 24.

17 See Guiding Principles, above note 8, para. 11.

18 1Ibid., para. 16.

19 Ibid., para. 19.

20 Ibid., para. 17-22.

21 United Nations Office of the High Commissioner for Human Rights (OHCHR), The Corporate
Responsibility to Respect Human Rights: an Interpretative Guide, HR/PUB/12/02, OHCHR, New York
and Geneva, 2012, p. 5, available at: www.ohchr.org/Documents/Publications/HR.PUB.12.2_En.pdf.
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international levels. Human rights due diligence is a process that helps enterprises
address their responsibilities towards the individuals and communities they impact,
but also their responsibilities towards shareholders, investors, or business partners,
being in the company’s best interest. In order to manage human rights effectively,
meaningful engagement and dialogue with concerned stakeholders based on
transparency and accountability is needed.

Stakeholder engagement - key to the respect for human rights

Engaging stakeholders at every step of a human rights management framework is
key in meeting the responsibility to respect human rights. It is not a one-off affair;
rather, it is a learning process involving long-term commitments.?2

Stakeholder engagement — key concepts

Stakeholder engagement relates to mapping and being responsive to the needs
of groups affected by, or dependent on, business activity and outcomes while
accommodating and balancing their distinct interests. Typically, groups of
stakeholders include employees (internal stakeholders); shareholders, investors,
customers, business partners, suppliers, and regulators (known as ‘external market
stakeholders’); and civil society, community members, international organisations,
and non-governmental organisations (‘external non-market stakeholders’).

Companies increasingly recognise the business and reputational risks that
come from poor stakeholder relations and the opportunities offered by constructive
ones. Actively developing and sustaining good stakeholder relations is a prerequisite
for improved risk management and better results on the ground.?? It allows
companies to better anticipate and act upon the rapidly changing societal
expectations within their operating context, as they understand and respect the
communities in which they operate. At the same time, it allows them to adopt
conflict-sensitive business practices as well as to establish consensus-building
processes and trust between business and society in order to gain and maintain a
social license to operate. However, for many enterprises finding the right approach
to stakeholder engagement and tapping the wider benefits it offers to their business
is still uncharted territory.2*

Realising the opportunities that stakeholder engagement offers requires
systematic and proactive stakeholder engagement processes as an integral part of

22 Barbara Dubach, Systematic Stakeholder Engagement: a Key for Assessing and Addressing Changes in the
Global Societal Environment, 2011, p. 7, available at: www.inter-disciplinary.net/wp-content/uploads/
2011/06/dubachepaper.pdf.

23 International Finance Corporation, Stakeholder Engagement: A Good Practice Handbook for Companies
Doing Business in Emerging Markets, May 2007, pp. 1-2, available at: www.ifc.org/wps/wcm/connect/
topics_ext_content/ifc_external_corporate_site/ifc+sustainability/publications/publications_handbook_
stakeholderengagement__wci__1319577185063.

24 B. Dubach, above note 22, p. 1.
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Guiding Principles

Human rights policy

Human rights due
diligence

Human rights integration
and action plan

Human Rights
Communication

Remediation:

- Complaint procedures

- Dispute settlement
mechanisms

- Grievance mechanisms

Stakeholder engagement recommendations

A human rights policy can be defined in
consultation with stakeholders or at least
reviewed by relevant external stakeholders.*’

Effective consultation with affected communities
or other stakeholders is key during human rights
due diligence processes, and in particular in
human rights impact assessment.*®
In conflict-affected or high-risk areas, an
independent expert or advisory panel to review
the human rights impact assessment should be
considered.

Local stakeholders should be consulted in
dealing with implementation dilemmas and
challenges,”” and they should be invited to
participate in reviewing performance and
protecting ‘whistle-blowers”.*®

In conflict-affected or high-risk areas,

particularly in the context of existing tensions

amongst groups, an inclusive approach should
be adopted.”

The processes and actions adopted to curtail
possible impacts on and promote the enjoyment
of human rights should be communicated to
internal and external stakeholders on a regular
basis, as should the company’s performance, for
example on the company’s website or in its
yearly reporting.*

It is also important to publicly recognise
responsibility for any impacts on human
rights.”!

Effective non-judicial remediation includes
multiple options for addressing complaints and
involving multi-stakeholders in designing and
raising awareness of dispute settlement and
grievance mechanisms, verifying the operation of
these mechanisms, and seeking solutions for
open/ difficult complaints.*

In the case of open or difficult complaints,
a multi-stakeholder grievance mechanism is
recommended.

Table 1. Recommendations for stakeholder engagement based on the Guiding
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a company’s strategy. To implement good stakeholder engagement, some essential
steps have to be followed. First of all, stakeholders affected by and dependent on
business activities should be identified and prioritised, while their needs and
concerns should be assessed and accounted for. Based on stakeholder analysis and
needs assessment, a stakeholder engagement strategy should be defined, including
engagement objectives and measurable targets as well as activities to be pursued.
Implementation of the strategy and effectiveness monitoring should be done in
consultation or collaboration with stakeholders. Last but not least, it is essential to
report back to stakeholders on the company’s performance and achievements.

These steps to establishing good stakeholder relations are all the more
relevant in the realm of meeting the corporate responsibility to respect human rights
and in successfully implementing the Guiding Principles.

Stakeholder engagement in the context of business and human rights

In the context of the corporate responsibility to respect human rights, stakeholder
engagement should be a standard element of daily business, as it helps businesses
to spot potential human rights impacts, opportunities, or challenges early in the
process and at each step of developing and implementing a human rights framework
in line with what is suggested in the Guiding Principles and explained in the
following table.

From the moment a company maps its sphere of influence (its scope of
opportunities to support the enjoyment of human rights and make the greatest
positive impact),3® outlines a human rights policy, and starts employing due
diligence, proactive stakeholder engagement processes (such as needs assessment,
partnerships, and multi-stakeholder forums) assume strategic significance.>* When
making use of these processes, a company can choose from a variety of activities:
it can inform, communicate, consult, negotiate, involve, collaborate, or empower

25 See Guiding Principles, above note 8, para. 16.

26 Ibid., para. 18.

27 Ibid., para. 20(b).

28 UN Global Compact, Blueprint for Corporate Sustainability Leadership, p. 11, available at: http:/
unglobalcompact.org/docs/news_events/8.1/Blueprint.pdf.

29 UN Global Compact Office, Guidance on Responsible Business in Conflict-Affected and High-risk Areas:
A Resource for Companies and Investors, UN Global Compact and PRI, June 2010, p. 22, available at: www.
unglobalcompact.org/docs/issues_doc/Peace_and_Business/Guidance_RB.pdf.

30 See Guiding Principles, above note 8, para. 21.

31 Ibid.

32 See Guiding Principles, above note 8, paras. 22, 28-29, 31.

33 Encouraged by the Guiding Principles (para. 11) and the UN Global Compact Ten Principles
(Principle 1).

34 Various guidance tools and standards refer to or encourage exercising stakeholder engagement
throughout the process of respecting and supporting human rights in business operations and activities,
such as the UN Global Compact Ten Principles, the Guiding Principles, the ISO 26000 standard, the
Global Reporting Initiative, and the International Finance Corporation Good Practice Handbook for
Companies Doing Business in Emerging Markets. Particularly useful is the Guide for Integrating Human
Rights into Business Management, produced by the Business Leaders Initiative on Human Rights, UN
Global Compact, and the UN OHCHR, available at: www.integrating-humanrights.org.

1055


http://unglobalcompact.org/docs/news_events/8.1/Blueprint.pdf
http://unglobalcompact.org/docs/news_events/8.1/Blueprint.pdf
http://unglobalcompact.org/docs/news_events/8.1/Blueprint.pdf
http://www.unglobalcompact.org/docs/issues_doc/Peace_and_Business/Guidance_RB.pdf
http://www.unglobalcompact.org/docs/issues_doc/Peace_and_Business/Guidance_RB.pdf
http://www.integrating-humanrights.org

B. Dubach and M. T. Machado - The importance of stakeholder engagement in the corporate
responsibility to respect human rights

stakeholders. How far or how deep these activities go depends on the enterprise’s
level of commitment to engaging with stakeholders.

In this view, stakeholder engagement is exercised so as to build
relationships across a company and with external groups, which can directly or
indirectly contribute to expanding the recognition of human rights values within
the company’s sphere of influence.>®> The purpose is to raise awareness of the
human rights risks and opportunities the company faces, and to establish platforms
for constructive dialogue and consensus-building processes to the advantage of all
involved, the company’s own workforce included. These relationships have to be
based on transparency and accountability, so that trust among the concerned
stakeholders is fostered.

In order to identify relevant external stakeholders and involve them
in human rights management processes, it is essential to determine: who in the
value chain might be positively or negatively affected by a company’s business
activities? Who was involved in the past when concerns needed to be addressed?
Who can help the enterprise address specific impacts and who can affect its ability
to meet its responsibilities? Who will be disadvantaged if excluded from the
engagement?

Identifying stakeholder representatives (ensuring that all parties are well
represented) and consulting with them can be an efficient way to understand their
needs and concerns, to disseminate information to large numbers of stakeholders
and to identify common solutions. Moreover, early engagement provides a valuable
opportunity to influence public perception and set a positive tone with stakeholders
from the outset.>® In addition, it can serve as capital during challenging times,
contributing to the prevention of conflicts and enhancing the stability and security
of business operations.

It is therefore important, when engaging with stakeholders, to agree on the
adequate level of information disclosure in ways that are meaningful, comprehen-
sive, and accessible, not only communicating the company’s achievements in
relation to fulfilling the responsibility to respect human rights, but also being open
to addressing challenging issues.?” Enterprises should, thus, involve directly affected
stakeholders in monitoring the impacts of business operations, and involve external
monitors where they can enhance transparency and credibility.3®

For controversial and complex issues, enterprises should initially consult
with stakeholders - consulting inclusively, documenting the process, and following
up on results, including reporting back to stakeholders. At a later stage, companies
should establish accessible and responsive means for stakeholders to raise concerns
and grievances about business activities and enter into good-faith negotiations
that satisfy the interests of all parties, especially through operating non-judicial
independent remediation mechanisms (such as complaint procedures and dispute

35 See Guide for Integrating Human Rights, above note 34.

36 See International Finance Corporation, above note 23, p. 5.

37 See Guide for Integrating Human Rights into Business Management, above note 34.
38 Ibid.
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settlement and multi-stakeholder grievance mechanisms). These mechanisms
should be legitimate, accessible, predictable, rights-compatible, equitable, transpar-
ent, and based on dialogue and engagement.>®

Company-level remediation mechanisms may, for example, enable
enterprises to address grievances at an early stage and before these escalate into
legal suits or reputation-damaging public campaigns. Furthermore, by tracking
complaints, companies can identify systemic problems and adapt practices to
counter or mitigate adverse impacts on human rights as well as to prevent future
controversies or disputes.®® As such, remediation is complementary to any
corporate due diligence framework.

Multi-stakeholderism

In particular, multi-stakeholder fora, where the different parties concerned actively
participate in looking at controversial issues and finding consensual solutions
to those issues, are extremely useful tools for businesses to successfully fulfil their
corporate responsibility to respect human rights. This form of stakeholder
engagement offers a way forward to prevent, mitigate, and redress conflicts and to
spot opportunities for everyone involved or even set industry standards, as is so
often the case with international multi-stakeholder initiatives such as the Global
Reporting Initiative.4!

At the local level, multi-stakeholder mechanisms are instrumental to
convening with and listening to local stakeholders, thereby identifying their
needs and concerns. They are excellent fora for soliciting substantive input from
community members and addressing local issues, ultimately contributing to
avoiding confrontation with local communities. Options available are community
advisory panels, which bring local stakeholders together on a regular basis to discuss
issues related to a company’s activities. In the case of an open or difficult complaint,
local remediation should preferentially be pursued through multi-stakeholder
grievance mechanisms, where groups of stakeholders are given the chance to bring
forth and resolve grievances.

Enterprises should also consider forming strategic partnerships and
collaborating with selected stakeholders to address and overcome human rights
challenges. Such collaborative efforts can take the form of public-private partner-
ships, networks and alliances (with other companies, business partners or suppliers,
universities, or research institutions), or partnerships with civil society actors
(such as non-governmental organisations).

The benefits enterprises and other stakeholders may reap from engaging in
multi-stakeholderism are well illustrated by the success story of the Fair Labor

39 See Guiding Principles, above note 8, para. 31.

40 See International Finance Corporation, above note 23, p. 6.

41 The Global Reporting Initiative develops its largely adopted Sustainability Reporting Guidelines through a
consensus-seeking, multi-stakeholder process involving participants drawn from global business, civil
society, labour, academia, and professional institutions. See: www.globalreporting.org/Pages/default.aspx.
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Association (FLA)’s Global Forum for Sustainable Supply Chains.*?> The Global
Forum provides a safe, non-judgemental space (without room for ‘naming and
shaming’) where stakeholders can feel comfortable discussing contentious issues
and sharing controversial views with industry partners, local and international
NGOs, trade unions, leading experts, and people involved in the extended network
of the supply chain.*3

According to Auret van Heerden,** the independent, integrated, and
holistic approach of the Global Forum has generated and fostered connections for
improved interaction between the different stakeholders. It has positively enabled
these trusted stakeholders to discuss challenges in an open manner, to reach
agreement on possible solutions and, most importantly, to share ownership and
accountability for the results achieved.

However, exercising stakeholder engagement does not come without
challenges, inherent to the nature of mapping, accommodating, and balancing
different groups of interests. Enterprises are, more often than not, confronted
with difficulties when deciding which contributions from stakeholders to take up;
communicating and justifying to stakeholders why some suggestions are followed
and others are not; tackling grievances; and properly following up on controversial
issues raised. One key component in achieving good stakeholder engagement is to
be open, transparent, and accountable for actions taken. This will also help to avoid
stakeholder fatigue in the long run.

Operating in conflict-affected countries or high-risk areas
and engaging stakeholders

When operating in conflict-affected countries or high-risk areas, companies
are often confronted with severe operational, legal, and reputational risks.#>
Widespread violence, political instability, governance failure or even repression,
social tension, poverty, and the collapse of civil infrastructure pose threats to
employees and to the security of business operations, while poorly enforced
legislation, institutional weakness, levels of corruption, human rights abuses, and

42 The Global Forum, established in 2011, is an institution intended to engage multiple stakeholders,
independent from their affiliation with the Fair Labor Association (FLA), to address labour, human rights,
and environmental issues that arise throughout the supply chains in various industrial sectors or product
categories, and where there are identifiable regulatory gaps. See: www.fairlabor.org/global-forum-
sustainable-supply-chains (last visited 25 March 2013).

43 FLA, 2011 Annual Report, June 2012, p. 29, available at: www.fairlabor.org/sites/default/files/documents/
reports/2011_annual_report.pdf (last visited 25 March 2013).

44 President and CEO of the FLA, at the First United Nations Forum on Business and Human Rights, which
took place in Geneva in December 2012. UN Human Rights Council, ‘Summary of discussions of the
Forum on Business and Human Rights, prepared by the Chairperson, John Ruggie’, UN Doc. A/HR/
FBHR/2012/4, 23 January 2013, p. 7, para. 30, available at: www.ohchr.org/Documents/Issues/Business/
ForumSessionl/A_ HRC_FBHR_2012_4_en.pdf (last visited 25 March 2013).

45 Institute for Business and Human Rights, From Red to Green Flags: The Corporate Responsibility to Respect
Human Rights in High-Risk Countries, London, 2011, p. 1.
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violations of domestic or international law are powerful obstacles to developing
responsible corporate activities.

The lack of a predictable political and economic framework and the
risk of violence and conflict present a minefield of complex management issues,*
as they impact production and supply lines, increase operating costs, delay
business activities, and may have adverse effects on a company’s reputation.
Additionally, the likelihood that business activities might harm human rights in
difficult operating settings is much higher than in stable environments. Indeed, ‘the
combination of foreign investment and high-risk countries has proved explosive:
violent protests and fierce opposition locally, condemnation and campaigns
internationally’.4”

In order to assess the overall conflict vulnerability, either prior to investing
in a specific country or periodically, particularly in instances where political
instability and violence escalate suddenly, enterprises may consider consulting one
of the following tools, depending on the issues at stake or the circumstances they
may face: the Failed States Index,*® the Human Rights Risk Atlas,*° the Basel Anti-
Money Laundering (AML) Index 2012,%° The Swisspeace Business Conflict Check,>!
and the OECD Risk Awareness Tool for Multinational Enterprises in Weak
Governance Zones.>?

When facing high risks of conflict, companies may take one of two options:
either to divest and leave the country, or to manage conflict risks effectively and try
to contribute to a more stable environment. Enterprises wishing to stay and operate
in conflict-affected and high-risk areas face difficult challenges. Some of the
questions they need to answer for themselves include which steps to take in order
to ensure that operations respect human rights, especially in contexts where others
(notably states) do not fulfil their obligations; whether, in these circumstances, they

46 Ibid., p. 1.

47 Ibid.

48 The Failed States Index 2011 - an annual ranking prepared by the Fund for Peace and published by
Foreign Policy - analyses countries worldwide and rates them according to 12 indicators of pressure on the
state, from refugee flows to poverty, public services to security threats. See: www.foreignpolicy.com/
failedstates.

49 The stated goal of the Human Rights Risk Atlas is to ‘to help business, investors and international
organisations assess, compare and monitor human rights risk across all countries’. The Atlas uses
31 different human rights risk indices (e.g., human security, labour rights and protection, civil and
political rights, and access to remedy) to map out the human rights risks for business involvement around
the world. The Atlas also incorporates the Protect, Respect and Remedy Framework in evaluating the
gravity of human rights violations. See: http:/maplecroft.com/themes/hr/.

50 The Basel AML Index 2012 is a publicly available global ranking that assesses countries’ risk levels
regarding money laundering and terrorist financing developed by the Basel Institute on Governance. See:
http:/index.baselgovernance.org/.

51 The Swisspeace Business Conflict Check, a self-assessment and consultancy service offered to MNEs and
SME:s active in politically unstable contexts, assists corporations in analysing their risk environment and
defining strategies to cope with challenges arising from conflict. See: http://businessconflictcheck.
swisspeace.ch/en/.

52 The OECD Risk Awareness Tool addresses risks and ethical dilemmas that companies are likely to face in
weak governance zones. See www.oecd.org/daf/internationalinvestment/corporateresponsibility/
36885821.pdf.
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have additional responsibilities and, if so, what these might entail;>* and how to
avoid inter- and intra-community tensions and increasing the likelihood of violence
directed against them.

The complexity of conflict situations requires common frameworks,
common reference points for companies on what constitutes responsible business
practices in these volatile environments, and awareness of context factors. In
addition to the Guiding Principles and the UN Global Compact Ten Principles,
further specific guidance is available. A short overview of such guidance tools is
provided below.

Guidance on operating in conflict-affected countries and high-risk areas

The UN Global Compact, in collaboration with the Principles for Responsible
Investment, has developed the Guidance on Responsible Business in Conflict-affected
and High-risk Areas.>* The Guidance aims at assisting companies in implementing
responsible business practices in conflict-affected and high-risk areas consistent
with the UN Global Compact Ten Principles, and seeks to provide a common
reference point for constructive dialogue between companies and investors on what
constitutes responsible business practices in difficult operating environments. The
Guidance categorises responsible business practices in relation to four areas — core
business, government relations, local stakeholder engagement, and strategic social
investment - and highlights opportunities and challenges for each area.

The Voluntary Principles on Security and Human Rights®> provide
guidance to companies in the extractive and energy sectors in relation to
‘maintaining the safety and security of their operations within an operating
framework that ensures respect for human rights and fundamental freedoms’.>¢
They can also be used by any company engaging with public and private security in
high-risk areas. The OECD’s Due Diligence Guidance for Responsible Supply Chains
of Minerals from Conflict-affected and High-risk Areas,°” on the other hand,
provides management recommendations for global responsible supply chains of
minerals, so that companies respect human rights and avoid contributing to conflict
through their sourcing decisions and practices, including their choice of suppliers.>8

In 2011, the Institute for Human Rights and Business launched a report
entitled From Red to Green Flags: The Corporate Responsibility to Respect Human

53 See From Red to Green Flags, above note 45, p. 2.

54 See Guidance on Responsible Business, above note 29.

55 Voluntary Principles on Security and Human Rights, available at: www.voluntaryprinciples.org/files/
voluntary_principles_english.pdf.

56 See ‘Voluntary Principles on Security and Human Rights, Fact Sheet Released by the Bureau of
Democracy, Human Rights, and Labor, U.S. Department of State’, 20 December 2000, available at: www1.
umn.edu/humanrts/links/volprinciples.html.

57 OECD, Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-affected and
High-risk Areas, OECD Publishing, 2011, available at: www.oecd.org/daf/internationalinvestment/
guidelinesformultinationalenterprises/46740847.pdf.

58 1Ibid., Foreword.
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Rights in High-risk Countries.>® This report explores the specific human rights
dilemmas and challenges facing companies operating in weak governance zones
or dysfunctional states. It also provides detailed guidance for business leaders on
meeting their human rights responsibilities, in particular in exercising enhanced due
diligence based on the 3Rs’ of understanding risk, building relationships, and
providing remedy.%°

Stakeholder engagement in conflict-affected countries
and high-risk areas

For enterprises, the inherent risks of operating in unstable regions are not simply
externalities, but are ‘factors that can be proactively managed in various ways’.!
To that end, companies develop strategies that allow them to minimise and manage
these risks, among which stakeholder engagement plays a major role.

In violence- and conflict-stricken contexts, stakeholder engagement is a
particularly relevant element in the risk management strategy, as engagement with
local communities provides an invaluable source of intelligence about the local
context. Working directly with the local population paves the way to understanding
local concerns, needs, and tensions.®* Moreover, stakeholder engagement can
help develop good relations at the local level and make companies a relevant and
integrated element in the local context, serving as capital for the security and
stability of business operations. Proactive community consultation may serve as
a means to bring conflicting groups together rather than exacerbate existing
tensions and divisions. It can also ‘help companies to gain political support among
local communities for business activities (to gain and maintain a social license to
operate)’.%4

When building relationships with local communities in conflict-affected or
high-risk areas with a view to respecting human rights, it is essential to design
stakeholder engagement processes that are inclusive (of all impacted groups,
particularly in the context of existing tensions amongst groups), fair in terms of
benefits for the groups, open (based on regular and transparent communication)
and focused on winning trust.> Local stakeholders should be consulted in dealing
with implementation dilemmas and challenges, and they should be invited to
participate in reviewing performance and protecting ‘whistle-blowers’.5¢ The key is

59 See From Red to Green Flags, above note 45.

60 Ibid., pp. 109 and 129.

61 Peter Davis, Boardrooms & Bombs II: Strategies of Multinational Companies in Conflict Areas, PeaceNexus
Foundation, 10 December 2011, p. 16, available at: www.peacenexus.org/what-we-do/examples-of-
projects.

62 As laid out in Guidance Point #4 in the Guidance on Responsible Business, above note 29, p. 23. Companies
are encouraged to promote and take action towards constructive and peaceful company-community
engagement.

63 P. Davis, above note 61, p. 19.

64 See Guidance on Responsible Business, above note 29, p. 24.

65 See From Red to Green Flags, above note 45, p. 119.

66 See Blueprint for Corporate Sustainability Leadership, above note 28.
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to approach communities as partners in preventing and managing conflict, rather
than viewing them as a risk factor.5”

In situations of violence or high risk, the level of expectation around
corporate due diligence is significantly higher. Consequently, multi-stakeholder
initiatives are of great importance to help establish where the thresholds of business
responsibility for human rights might lie, as they provide a forum wherein
governments, business, civil society, and local communities can discuss what should
reasonably be expected from enterprises in such operating contexts.®8

One opportunity to engage with stakeholders in conflict-affected countries
is to participate in an existing UN Global Compact local network,* or to contribute
to setting up such a network in a specific country. The UN Global Compact
networks provide a platform for identifying and collaborating with like-minded
organisations. Together, companies and other organisations can contribute, within
their sphere of influence, to improving the conditions of a country and acting as a
force for economic and social progress in an area. For example, in Sudan, a number
of international companies, together with Sudanese representatives, launched
a forum to set up a business-led local network of the UN Global Compact in the
country.”°

In addition to their core business activities and stakeholder engagement
strategies, enterprises may try to shape their operating environments by focusing on
social investment and community development initiatives. The primary responsi-
bility for peace, security, and development rests with states, but the private sector
can make a meaningful contribution to peace and stability in conflict-affected and
high-risk areas.”! Companies should ideally maximise the benefits that flow directly
from their core functions, such as job creation and broader economic development,
while in turn receiving the benefits of increased support in the local communities in
which they operate, a more positive public image, and the satisfaction of doing
something good.”?

Responsible social investment is crucial and at the same time challenging in
conflict-stricken countries. On the one hand, it is important to deliver long-lasting
programmes that benefit local and regional communities as well as the company.

67 See Guidance on Responsible Business, above note 29, p. 23.

68 Institute for Human Rights and Business, keynote speech by Executive Director John Morrison, ‘Business,
human rights and peace: modern challenges in a historical context’, FDFA Annual Conference, Human
Security Division, 11 September 2012, available at: www.ihrb.org/pdf/Business-Human-Rights-and-
Peace_Modern-Challenges-in-an-Historical-Context.pdf.

69 Local networks are clusters of participants who come together to advance the UN Global Compact and its
principles within a particular geographic context. Their role is to facilitate the progress of companies (both
local firms and subsidiaries of foreign corporations) with respect to implementation of the ten principles,
while also creating opportunities for multi-stakeholder engagement and collective action. See: www.
unglobalcompact.org/NetworksAroundTheWorld/index.html.

70 The launch of the UN Global Compact Network Sudan in 2008 was the culmination of two years of local
efforts to establish a UN Global Compact Network, beginning in May 2006 with a forum in Khartoum on
‘Public-Private Partnerships in Post-Conflict Societies’, organised by the United Nations Development
Programme and the Ahfad University for Women, outcome document available at: www.unglobalcompact.
org/docs/news_events/9.1_news_archives/2006_05_17/sudan_outcome.pdf.

71 See Guiding Principles, above note 8, para. 7.

72 See From Red to Green Flags, above note 45, p. 117.
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On the other hand, a company has the responsibility to do it well and needs to
carefully select the beneficiaries in order to avoid further fuelling inter-community
conflicts. It is helpful to adopt a regional approach for social investment
programmes rather than having only the population in the immediate vicinity of
corporate sites benefit from the company’s presence. In view of this, social projects
should be implemented in partnership with local or international non-govern-
mental organisations and local institutions. Furthermore, a company should ensure
that social projects are identified in consultation with affected communities and
are strategically aligned with core business activities and impact mitigation
responsibilities, such as respecting human rights.

There are often competing human rights-based arguments regarding the
presence of enterprises in conflict-affected or high-risk areas, between the
moral responsibility a company has in a specific country just by being there and
the economic development and benefits that it brings to the local populations
and the country in general. The balance between different human rights priorities is
a hard one to strike and is unequivocally linked to a company’s operating context,
sector, and size.

Stakeholders’ campaigns on business and human rights

The frustration of selected stakeholders in relation to existent guidance on business
and human rights (partly due to the fact that the majority of the above-mentioned
standards, guidelines, and initiatives are legally non-binding in character),”?
together with increased stakeholder expectations for companies to operate as
corporate citizens, has led to stakeholder campaigns of many sorts, which will be
addressed now.

Campaigns directed at the public image of enterprises

A famous case involving Nike, in 2001, showed consumers’ power as active
stakeholders. Deriving from a widely forwarded email thread known as the ‘Nike
Sweatshop Emails’, which stated that Nike had relocated its production process in
Asia and South America, and that workers in these firms were forced to work for
long hours and paid low wages, there was a spontaneous, far-reaching temporary
consumer boycott as a response. By engaging consumers or other stakeholders
proactively, Nike would have had an opportunity to notice their concerns and take
measures to avoid the campaigns.

The Sudan Divestment Campaign is another example that reveals how
investors can play an influential role in determining companies’ business decisions

73 With the exception of the OECD Guidelines for Multinational Enterprises and the ILO Tripartite
Declaration Concerning Multinational Enterprises and Social Policy, the remaining guidelines are
voluntary. Consequently, enforcement mechanisms, independent monitoring, and penalties for non-
compliance are non-existent. There are no established compulsory remedial actions for victims of human
rights infringements and there are no instituted complaint procedures or grievance channels.

1063



B. Dubach and M. T. Machado - The importance of stakeholder engagement in the corporate
responsibility to respect human rights

with respect to controversial issues. In 2005, the US government approved the
Sudan Accountability and Divestment Act, which authorises and encourages state
and local divestment from Sudan, prohibits federal contracts with problematic
companies that operate in Sudan’s oil, power, mineral, and military sectors, and
provides legal protections to asset managers who choose to divest from Sudan.”* As
a result of the burgeoning pressure exhorted by the Sudan Divestment Campaign,
US pension fund investment in foreign companies active in Sudan was largely
withdrawn; this placed an additional financial burden on these companies, which
were already in the spotlight. In order to respond to the Sudan Divestment
Campaign, many international companies engaged in dialogue with the Sudan
Divestment Task Force. By taking substantial action, such as significant hu-
manitarian efforts in conjunction with respected partners to the benefit of one or
more marginalised populations, they were able to avoid blacklisting.

Campaigns for corporate justice

From launching campaigns with the purpose of drawing attention to corporate
behaviour, which invariably tarnish enterprises’ reputation at the international level,
non-governmental organisations and civil society at large have shifted their focus
also to shaping legislation and setting industry standards, in a global trend calling
for corporate justice. There has been an upswing in liability risks as stakeholder
expectations for corporate compliance have increased and the web of liability has
expanded.

In Europe, this is the case with the European Coalition for Corporate
Justice (ECCJ),”> which promotes holding European companies operating in
Europe and abroad legally accountable for failures to comply with the
corporate responsibility to respect human rights. In May 2012 the ECC]
launched recommendations for the implementation of the Guiding Principles,”®
urging the European Union and its Member States to:

o effectively assist companies in meeting their responsibility to respect human
rights, by identifying appropriate ways of enforcing due diligence via regulatory
measures;

e ensure policy coherence at both EU and Member State level ... ;

e take effective measures to lift existing obstacles to justice and to ensure effective
remedies for victims of corporate-related violations ... .””

74 See Sudan Divestment Task Force, available at: www.dosomething.org/project/sudan-divestment-task-
force.

75 See European Coalition for Corporate Justice (ECCJ), available at: www.corporatejustice.org/-about-
eccj,012-.html?lang=en.

76 The ECCJ’s Recommendations on EU Priorities for the Implementation of the UN Guiding Principles on
Business and Human Rights are available at: www.corporatejustice.org/IMG/pdf/eccj_recommendations_
conference_eu_implementation_ungp_may2012.pdf.

77 Ibid, p. 1.
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In line with the ECC]J, the Corporate Justice Campaign,”® supported by
some 50 organisations, was launched in Switzerland in early November 2011.
The campaign is calling on the Swiss Federal Council and Parliament to ensure
that corporations headquartered in Switzerland are compelled to take
precautionary measures (duty of care) with respect to their activities and those of
their subsidiaries, subcontractors, and suppliers, in order to prevent human
rights violations in Switzerland and abroad, and that victims of human rights
abuses committed by companies headquartered in Switzerland, but also by their
subsidiaries, subcontractors, and suppliers, are given the opportunity to institute
legal proceedings and seek redress in Switzerland. This campaign gathered
significant public support,”® and its petition was submitted to the Swiss
Parliament in June 2012. It is scheduled to be discussed in one of the Parliament’s
commissions in 2013.

Bringing cases to justice

At present, there is no established international criminal mechanism for addressing
human rights abuses perpetrated by companies. It remains unclear whether, and
under which circumstances, corporate actors (including company directors, if
relevant) can be prosecuted for violations of international human rights law or
international humanitarian law, namely before the International Criminal Court.
Hence, cases of corporate human rights abuses are generally subject to civil
accountability within domestic jurisdictions. Civil liability is of an intrinsically
national nature, but recent developments are introducing changes in domestic and
international legal procedures.

The Alien Tort Claims Act

Two recent cases brought before American Courts, Kiobel v. Royal Dutch
Petroleum® and Doe v. Chiquita,®! hold great potential to influence American
and international law on the issue of corporate accountability for human
rights violations. The cases were brought to court in the United States under the
Alien Tort Claims Act, and at stake was the question of whether foreign
corporations doing business in the United States can be held liable in the United
States for gross human rights violations committed elsewhere (so called extra-
territorial accountability).

78 See the Corporate Justice Campaign, available at: www.corporatejustice.ch/en/ (last visited 30 May 2012).

79 The campaign launched a petition, which was signed by 135,285 people in Switzerland. See Alliance
Sud, available at: www.alliancesud.ch/en/policy/corporate-justice/135285-demand-clear-rules-for-swiss-
corporations (last visited 25 March 2013).

80 US Supreme Court, Kiobel v. Royal Dutch Petroleum Co., Case No. 10-1491 (2012).

81 US District Court, Southern District of Florida, In Re: Chiquita Brands International, Inc., Alien Tort
Statute and Shareholders Derivative Litigation, Case No. 08-1916 (3 June 2011).
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This legislation is unique to the United States, but legal precedents in
the United States have widened the definition of complicity in human rights
violations and reverberated around the world, potentially exposing companies to
legal sanction.? There are now a small but growing number of claims being
brought in different jurisdictions invoking domestic law of civil remedies
against businesses’ perpetration of gross human rights abuses, domestically and
in third countries. These developments are creating a network of avenues to
accountability.

The Kiobel case has come to illustrate how costly poor stakeholder
management can become for enterprises. The lawsuit was the end result and a direct
consequence of a steady process of deterioration in trust between a company, Shell,
and local stakeholders, the Ogoni community, stemming from the company’s failure
to acknowledge the stakeholders’ grievances.®> The downward spiral of leaving
stakeholder grievances unattended and refusing to engage in dialogue escalated into
conflict, total loss of the company’s social license to operate in the Ogoni territory,
exposure to reputation-damaging global advocacy campaigns, and ultimately a
lengthy court case.34

Europe

In Europe, two recent cases may potentially set legal precedents to expand the
scope of national law to regulate against overseas human rights harm committed by
transnational corporations (extra-territorial accountability). In one of the cases,
charges were filed against Nestlé and members of its senior management in
Switzerland for the death of a trade union leader in Colombia.?> In another case,
Shell is due to face charges in court in the Netherlands for polluting Nigerian
villages.3¢

The European Commission’s 2011 communication on corporate social
responsibility®” calls on all European businesses to meet their responsibility to
respect human rights, as set out in the Guiding Principles. The renewed strategy for
corporate social responsibility recommends that European Member States establish
a mix of voluntary and binding regulations that implement the corporate duty to

82 William Rosenau et al., Corporations and Counterinsurgency, National Security Research Division, RAND
Corporation, 2009, p. 7.

83 John G. Ruggie, ‘Keynote remarks at Association of International Petroleum Negotiators’, Spring 2012
Conference, Washington DC, 20 April 2012, p. 1, available at: www.business-humanrights.org/media/
documents/ruggie/ruggie-remarks-association-intl-petroleum-negotiators-20-apr-2012.pdf (last visited
25 March 2013).

84 John G. Ruggie, above note 83, p. 1.

85 See ‘Complaint against Nestlé over Colombian death’, in Swissinfo.ch, 6 March 2012, available at: www.
swissinfo.ch/eng/business/Complaint_against_Nestle_over_Colombian_death_.html?cid=32242446.

86 See Ivana Sekularac and Anthony Deutsch, ‘Nigerian villagers sue Shell in landmark pollution case’, in
Reuters, 11 October 2012, available at: www.reuters.com/article/2012/10/11/us-shell-nigeria-lawsuit-
idUSBRE8991SE20121011.

87 See A Renewed EU Strategy 2011-14, above note 11.
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respect human rights, and invites them to present or update their own plans for the
promotion of corporate social responsibility by 2012.

As noted in the Protect, Respect and Remedy Framework: ‘There is
increasing encouragement at the international level, including from the treaty
bodies, for home States to take regulatory action to prevent abuse by their
companies overseas.’®® In light of these campaigns and litigation cases, the
importance of stakeholder engagement is increasing. Dialogue at all levels will be
necessary to define a mix of voluntary and regulatory requirements to respect
human rights. Options include encouragement of multi-stakeholder grievance
mechanisms at the local level to solve local issues while at the same time ensuring
that affected stakeholders have appropriate remedies. Concurrently, sustainability
advisory boards should be formed at the board level or board members should, at
least, have the required competences to encourage companies to address these issues
proactively.

Concluding remarks and recommendations

Business should be part of the solution to create a more sustainable and just future.
Stakeholder expectations often extend to the belief that enterprises can and should
make a positive contribution to the enjoyment of human rights where they are in a
position to do so. In order to tap into the potential that a sustainable and responsible
business strategy offers and to realise the power of shared value, many business
leaders have come to recognise that respect for human rights is an essential element
of good risk management, including avoiding potential reputational risks or even
costly court litigation.

Companies are now aware that what they do in remote or even closed-up
areas is scrutinised internationally and has repercussions on their reputation
and value. Bad reputation in one location may, hence, undermine the ability to
do business elsewhere. Enterprises cannot compensate for human rights harm by
‘performing good deeds elsewhere’.8°

The Guiding Principles and the UN Global Compact Ten Principles
represent the core framework for steering the corporate responsibility to respect
human rights, as they provide recommendations to implement a human rights
policy, to apply human rights due diligence, and to provide for remedies.
Accordingly, companies should seek to carry out gap analyses against these
frameworks, setting the responsibility to respect human rights, either by direct
reference to the above-mentioned guidance or indirectly by reference to other
additional standards, in line with the core framework (for instance, the OECD
Guidelines for Multinational Enterprises, the Principles of Responsible Investment
or the ISO 26000), so as to limit the uneven playing field with regard to human
rights.

88 See Protect, Respect and Remedy Framework, above note 7, para. 19.
89 See Protect, Respect and Remedy Framework, above note 7, para. 55.
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To implement a successful human rights management framework, it
is essential to take inclusive and participatory stakeholder engagement into
consideration at every step of the process as well as at the local, national, and
international levels. Ongoing stakeholder engagement is a key success factor in
meeting the responsibility to respect human rights, especially when operating in
conflict-affected countries and high-risk areas.

Engaging with stakeholders should be done from the outset of a business
operation. It should certainly not wait until ‘mechanisms fail to address abuses’.
Identifying, convening with, and listening to local stakeholders is instrumental to
promoting peace and stability in conflict-affected or high-risk areas, and can help to
prevent the potential escalation of controversies and conflicts into lengthy court
litigation. It should be in everyone’s interest to identify adequate solutions in multi-
stakeholder processes and to use court litigation only as a last resort to settle
disputes and conflicts.

To conclude, John Morrison rightfully argues that ‘multi-stakeholderism
is not just about community consultation for a new business plan or operation.
It is not ... making a philanthropic gesture to the local community. Indeed, true
multi-stakeholderism involves governments, business and civil society coming
together as equal but distinct actors from the start’.®® Stakeholders should actively
and meaningfully participate in governance and accountability measures, from
the beginning to the end; only then can real trust develop and sustainable solutions
be found.”!

90 See J. Morrison, above note 68.
91 Ibid.
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