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Case No. 191, Argentina/United Kingdom, The Red Cross Box

[Source: Junod, S-S., Protection of the Victims of Armed Conflict Falkland-Malvinas Islands (1982): International
Humanitarian Law and Humanitarian Action,|ICRC, 2" ed., December 1985, pp. 23-24 and p. 26]

CHAPTERIII:

THE WOUNDED, SICK AND SHIPWRECKED
[..]

3. METHODS OF ACTION

Respect by the parties for the obligations to protect and assist the wounded, sick
and shipwrecked depends of course on the instructions received by the officers
responsible and other ranks, but above all on the measures taken to organize relief
and assistance. The circumstances and the nature of the armed clashes during the
conflict in the South Atlantic gave vital importance to medical transports, in particular
to ships and helicopters.

Indeed, not only did the hostilities partly take place at sea, but the geographical
distance of the British fleet from its home port meant that soldiers wounded in the
archipelago had to be treated on hospital ships.

[.]

3.1.3 A neutral zone on the high seas: the Red Cross Box

[Article 30 of Convention II] stipulates that “such vessels shall in no way hamper the
movements of the combatants”.

At Britain’s suggestion, and without any special agreement in writing, the parties to
the conflict established a neutral zone at sea. This zone, called the Red Cross Box, with
a diameter of approximately twenty nautical miles, was located on the high seas to the
north of the islands. Without hampering military operations, it enabled hospital ships
to hold position [...], and exchange British and Argentine wounded.

Such an arrangement, for which no provision is made in the Second Convention, is
perfectly in keeping with the spirit of this Convention and shows that international
humanitarian law must not claim to be exhaustive. When the desire to respect the
obligations of protection is present, such measures as the establishment of this
neutral zone at sea can be improvised as circumstances permit and require, and
a certain flexibility remains in the application of the law. Inside the Red Cross Box,
and between the hospital ships in general, radiocommunications were an important
factor in efficiency and good functioning: on one hand [sic], the classical use of
radiocommunications between the ships and, on the other, the use by the British — for
the first timein the history of medical transports - of radiocommunications by satellite.
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For whereas the Argentine hospital ships were able to use coastal radio stations
on the Argentine shore, the British had no similar facilities, but instead established
radiocommunications between their hospital ships and with their bases in Britain via
the INMARSAT satellite system. [...]

It must be stressed here that the Second Convention forbids hospital ships to use a
secret code for their transmissions. The use of secret codes is considered an act harmful
to the enemy and can deprive a hospital ship of protection (Article 34). This amounts
to forbidding a hospital ship to communicate with the military fleet of the party to
which it belongs, because if it communicates in clear, the incoming messages would
reveal the position of the vessels of its own fleet.

This ban has humanitarian consequences, however, since it prevents a hospital ship
from being notified of the arrival of a contingent of wounded and does not enable it
to prepare to receive them. [...]

DISCUSSION

1. a. Canany ship be used as a hospital ship? Is a ship considered a hospital ship from the moment
it begins transporting wounded? Are the criteria necessary for protected status the same in
an emergency situation? (GC II, Arts 22, 33 and 43; P I, Art. 22) Can a hospital ship lose its
protected status? (GC IL, Arts 34 and 35; P [, Art. 23)

b.  Under IHL, do means exist to ensure that the enemy does not use a hospital ship for purposes
that are not purely medical? (GCII, Art. 31(4))

2. a. May hospital ships navigate in the centre of a combat zone? (GC I, Art. 30) Does this explain
the need for the Red Cross Box? Which conventional provisions provide for the establishment
of such a zone?

b.  For the creation of which zones does IHL provide? Which persons are those zones designed to
protect? (GC I-IV, Art. 3(3); GC I, Art. 23; GC IV, Arts 14 and 15; P I, Arts 59 and 60) Was the Red
Cross Box established by analogy to the provisions of the law of land warfare? If so, to which?

c.  How does one accurately assess whether such an innovation is in keeping with the spirit of the
Convention? Does the Red Cross Box not merely demonstrate the flexibility of IHL but also its
inadequacy? Yet do not the Conventions provide for and actually encourage special agreements
between parties to conflict regarding protected zones? (GC I and GC IV, Annex I)

3. Should the prohibition of the use of secret codes by hospital ships be considered as obsolete due to
technical developments? Or should it be respected despite such developments? What new regulation
would you suggest for this problem? (GC II, Art. 34(2))
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Case No. 192, Inter-American Commission on Human Rights, Tablada

[Source: Inter-American Commission on Human Rights, Report No. 55/97, Case No. 11.137: Argentina, OEA/ Ser/
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CDH/3398

INTER-AMERICAN COMMISSION ON HUMAN RIGHTS
Approved by the Commission on November 18, 1997

IV. ANALYSIS

146. In order to facilitate the analysis of key events and issues raised in this case, this
report will examine those events and issues under the following three headings:
the attack on and the recovery of the military base; the events that followed the
surrender of the attackers and the arrest of their alleged accomplices; and the
trial of those same persons for the crime of rebellion in the Abella case.

A. THE ATTACK AND RECAPTURE OF THE MILITARY BASE

147. In their complaint, petitioners invoke various rules of International Humanitarian
Law, i.e. the law of armed conflict, in support of their allegations that state agents
used excessive force and illegal means in their efforts to recapture the Tablada
military base. For its part, the Argentine State, while rejecting the applicability
of interstate armed conflict rules to the events in question, nonetheless have in
their submissions to the Commission characterized the decision to retake the
Tablada base by force as a military operation. The State also has cited the use
of arms by the attackers to justify their prosecution for the crime of rebellion as
defined in Law 23.077. Both the Argentine State and petitioners are in agreement
that on the 23 and 24 of January 1989 an armed confrontation took place at the
Tablada base between attackers and Argentine armed forces for approximately
30 hours.

148. The Commission believes that before it can properly evaluate the merits of
petitioners claims concerning the recapture of the Tablada base by the Argentine
military, it must first determine whether the armed confrontation at the base
was merely an example of an internal disturbance or tensions or whether it
constituted a non-international or internal armed conflict within the meaning
of Article 3 common to the four 1949 Geneva conventions (Common Article 3).
Because the legal rules governing an internal armed conflict vary significantly
from those governing situations of internal disturbances or tensions, a proper
characterization of the events at the Tablada military base on January 23 and
24, 1989 is necessary to determine the sources of applicable law. This, in turn,
requires the Commission to examine the characteristics that differentiate such
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149.

150.

151.

152.

situations from Common Article 3 armed conflicts in light of the particular
circumstances surrounding the incident at the Tablada base.

Internal disturbances and tensions

The notion of internal disturbances and tensions has been studied and elaborated
on most particularly by the International Committee of the Red Cross (ICRC). In its
1973 Commentary on the Draft Additional Protocols to the Geneva Conventions,
the ICRC defined, albeit not exhaustively, such situations by way of the following
three examples:

- riots, that is to say, all disturbances which from the start are not directed by a
leader and have no concerted intent;

- isolated and sporadic acts of violence, as distinct from military operations
carried out by armed forces or organized armed groups;

-  other acts of a similar nature which incur, in particular, mass arrests of
persons because of their behavior or political opinion (Emphasis supplied.)

According to the ICRC, what principally distinguishes situations of serious tension
from internal disturbances is the level of violence involved. While tensions can be
sequels of an armed conflict or internal disturbance, the latter are

... situations in which there is no non-international armed conflict as such,
but there exists a confrontation within a country, which is characterized by
a certain seriousness or duration and which involves acts of violence. . . In
these situations, which do not necessarily degenerate into open struggle,
the authorities in power call upon extensive police forces, or even armed
forces, to restore internal order.

Situations of internal disturbances and tensions are expressly excluded from the
scope of international humanitarian law as not being armed conflicts. Instead,
they are governed by domestic law and relevant rules of international human
rights law.

Non-international armed conflicts under humanitarian law

In contrast to these situations of domestic violence, the concept of armed conflict,
in principle, requires the existence of organized armed groups that are capable of
and actually do engage in combat and other military actions against each other.
In this regard, Common Article 3 simply refers to, but does not actually define an
armed conflict of a non-international character. However, Common Article 3 is
generally understood to apply to low intensity and open armed confrontations
between relatively organized armed forces or groups that take place within
the territory of a particular state. [Footnote 16 reads: A Commission of Experts convened by
the International Committee of the Red Cross made the following pertinent observation: “The existence
of an armed conflict is undeniable, in the sense of Article 3, if hostile action against a lawful government

assumes a collective character and a minimum of organization.” See, ICRC, Reaffirmation and Development
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of the Laws and Customs Applicable in Armed Conflict: Report Submitted to the XXI*t Conference of the
Red Cross, Istanbul at p.99 (1969)] Thus, Common Article 3 does not apply to riots, mere
acts of banditry or an unorganized and short-lived rebellion. Article 3 armed
conflicts typically involve armed strife between governmental armed forces
and organized armed insurgents. It also governs situations where two or more
armed factions confront one another without the intervention of governmental
forces where, for example, the established government has dissolved or is too
weak to intervene. It is important to understand that application of Common
Article 3 does not require the existence of large-scale and generalized hostilities
or a situation comparable to a civil war in which dissident armed groups exercise
control over parts of national territory. The Commission notes that the ICRCs
authoritative Commentary on the 1949 Geneva Conventions, indicates that,
despite the ambiguity in its threshold of application, Common Article 3 should
be applied as widely as possible.

The most difficult problem regarding the application of Common Article 3 is not
at the upper end of the spectrum of domestic violence, but rather at the lower
end. The line separating an especially violent situation of internal disturbances
from the lowest level Article 3 armed conflict may sometimes be blurred and,
thus, not easily determined. When faced with making such a determination,
what is required in the final analysis is a good faith and objective analysis of the
facts in each particular case.

Characterization of the events at the Tablada base

Based on a careful appreciation of the facts, the Commission does not believe
that the violent acts at the Tablada military base on January 23 and 24, 1989 can
be properly characterized as a situation of internal disturbances. What happened
there was not equivalent to large scale violent demonstrations, students
throwing stones at the police, bandits holding persons hostage for ransom,
or the assassination of government officials for political reasons - all forms of
domestic violence not qualifying as armed conflicts.

What differentiates the events at the Tablada base from these situations are
the concerted nature of the hostile acts undertaken by the attackers, the
direct involvement of governmental armed forces, and the nature and level of
the violence attending the events in question. More particularly, the attackers
involved carefully planned, coordinated and executed an armed attack, i.e., a
military operation, against a quintessential military objective — a military base.
The officer in charge of the Tablada base sought, as was his duty, to repulse
the attackers, and President Alfonsin, exercising his constitutional authority as
Commander-in-Chief of the armed forces, ordered that military action be taken
to recapture the base and subdue the attackers.

The Commission concludes therefore that, despite its brief duration, the violent
clash between the attackers and members of the Argentine armed forces
triggered application of the provisions of Common Article 3, as well as other
rules relevant to the conduct of internal hostilities.
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The Commission’s competence to apply international humanitarian law

Before addressing petitioners specific claims, the Commission thinks it useful
to clarify the reasons why it has deemed it necessary at times to apply directly
rules of international humanitarian law or to inform its interpretations of relevant
provisions of the American Convention by reference to these rules. A basic
understanding of the interrelationship of these two branches of international
law — human rights and humanitarian law - is instructive in this regard.

The American Convention, as well as other universal and regional human rights
instruments, and the 1949 Geneva Conventions share a common nucleus of non-
derogable rights and a common purpose of protecting human life and dignity.
These human rights treaties apply both in peacetime, and during situations of
armed conflict. Although one of their purposes is to prevent warfare, none of
these human rights instruments was designed to regulate such situations and,
thus, they contain no rules governing the means and methods of warfare.

In contrast, international humanitarian law generally does notapply in peacetime,
and its fundamental purpose is to place restraints on the conduct of warfare in
order to diminish the effects of hostilities. It is understandable therefore that the
provisions of conventional and customary humanitarian law generally afford
victims of armed conflicts greater or more specific protections than do the more
generally phrased guarantees in the American Convention and other human
rights instruments.

It is, moreover, during situations of internal armed conflict that these two
branches of international law most converge and reinforce each other. Indeed,
the authors of one of the authoritative commentaries on the two 1977 Protocols
Additional to the 1949 Geneva Conventions state in this regard:

Though it is true that every legal instrument specifies its own field
of application, it cannot be denied that the general rules contained
in international instruments relating to human rights apply to non-
international armed conflicts as well as the more specific rules of
humanitarian law. [Footnote 21 reads: M.Bothe, K. Partsch & W. Solf, New Rules for Victims of Armed
Conflicts: Commentary on the two 1977 Protocols Additional to the Geneva Conventions of 1949,619 (1982)

[hereinafter “New Rules"]]

For example, both Common Article 3 and Article 4 of the American Convention
protect the right to life and, thus, prohibit, inter alia, summary executions in
all circumstances. Claims alleging arbitrary deprivations of the right to life
attributable to state agents are clearly within the Commissions jurisdiction. But
the Commissions ability to resolve claimed violations of this non-derogable
right arising out of an armed conflict may not be possible in many cases by
reference to Article 4 of the American Convention alone. This is because the
American Convention contains no rules that either define or distinguish civilians
from combatants and other military targets, much less, specify when a civilian
can be lawfully attacked or when civilian casualties are a lawful consequence
of military operations. Therefore, the Commission must necessarily look to and
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apply definitional standards and relevant rules of humanitarian law as sources
of authoritative guidance in its resolution of this and other kinds of claims
alleging violations of the American Convention in combat situations. To do
otherwise would mean that the Commission would have to decline to exercise
its jurisdiction in many cases involving indiscriminate attacks by state agents
resulting in a considerable number of civilian casualties. Such a result would be
manifestly absurd in light of the underlying object and purposes of both the
American Convention and humanitarian law treaties.

Apart from these considerations, the Commissions competence to apply
humanitarian law rules is supported by the text of the American Convention,
by its own case law, as well as the jurisprudence of the Inter-American Court
of Human Rights. Virtually every OAS member state that is a State Party to
The American Convention has also ratified one or more of the 1949 Geneva
Conventions and/or other humanitarian law instruments. As States Parties to the
Geneva Conventions, they are obliged as a matter of customary international
law to observe these treaties in good faith and to bring their domestic law into
compliance with these instruments. Moreover, they have assumed a solemn duty
to respect and to ensure respect of these Conventions in all circumstances, most
particulary, during situations of interstate or internal hostilities.

In addition, as States Parties to the American Convention, these same states
are also expressly required under Article 25 of the American Convention to
provide an internal legal remedy to persons for violations by state agents of their
fundamental rights recognized by the constitution or laws of the state concerned
or by this Convention (emphasis supplied). Thus, when the claimed violation is
not redressed on the domestic level and the source of the right is a guarantee
set forth in the Geneva Conventions, which the State Party concerned has
made operative as domestic law, a complaint asserting such a violation, can be
lodged with and decided by the Commission under Article 44 of the American
Convention. Thus, the American Convention itself authorizes the Commission to
address questions of humanitarian law in cases involving alleged violations of
Article 25.

The Commission believes thatin those situations where the American Convention
and humanitarian law instruments apply concurrently, Article 29(b) of the
American Convention necessarily require it to take due notice of and, where
appropriate, give legal effect to applicable humanitarian law rules. Article 29(b)
- the so-called “most-favorable-to-the-individual-clause” - provides that no
provision of the American Convention shall be interpreted as “restricting the
enforcement or exercise of any right or freedom recognized by virtue of the laws
of any State Party of another convention which one of the said states is a party.”

The purpose of this Articleis to prevent States Parties from relying on the American
Convention as a ground for limiting more favorable or less restrictive rights to
which an individual is otherwise entitled under either national or international
law. Thus, where there are differences between legal standards governing the
same or comparable rights in the American Convention and a humanitarian law
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instrument, the Commission is duty bound to give legal effort to the provision(s)
of that treaty with the higher standard(s) applicable to the right(s) or freedom(s)
in question. If that higher standard is a rule of humanitarian law, the Commission
should apply it.

Properly viewed, the close interrelationship between human rights law and
humanitarian law also supports the Commission’s authority under Article 29(b)
to apply humanitarian law, where it is relevant. In this regard, the authors of
the New Rules make the following pertinent point regarding the reciprocal
relationship between Protocol Il and the Covenant on Civil and Political Rights:

Protocol Il should not be interpreted as remaining behind the basic
standard established in the Covenant. On the contrary, when Protocol
Il in its more detailed provisions establishes a higher standard than the
Covenant, this higher standard prevails, on the basis of the fact that the
Protocol is “lex specialis” in relation to the Covenant. On the other hand,
provisions of the Covenant which have not been reproduced in the Protocol
which provide for a higher standard of protection than the Protocol should
be regarded as applicable irrespective of the relative times at which the
two instruments came into force for the respective State. It is a general
rule for the application of concurrent instruments of Human Rights — and
Part Il “Humane Treatment” [of Protocol II] is such an instrument - that
they implement and complete each other instead of forming a basis for
limitations.

Their point is equally valid concerning the mutual relationship between the
American Convention and Protocol Il and other relevant sources of humanitarian
law, such as Common Article 3.

In addition, the Commission believes that a proper understanding of the
relationship between applicable humanitarian law treaties and Article 27(1), the
derogation clause of the American Convention, is relevant to this discussion. This
Article permits a State Party to the American Convention to temporarily derogate,
i.e., suspend, certain Convention based guarantees during genuine emergency
situations. But, Article 27(1) requires that any suspension of guarantees not be
“inconsistent with that state’s other obligations under international law”. Thus,
while it cannot be interpreted as incorporating by reference into the American
Convention all of a state’s other international legal obligations, Article 27(1) does
prevent a state from adopting derogation measures that would violate its other
obligations under conventional or customary international law. [...]

[...] [W]hen reviewing the legality of derogation measures taken by a State Party
to the American Convention by virtue of the existence of an armed conflict to
which both the American Convention and humanitarian law treaties apply, the
Commission should not resolve this question solely by reference to the text of
Article 27 of the American Convention. Rather, it must also determine whether
the rights affected by these measures are similarly guaranteed under applicable
humanitarian law treaties. If it finds that the rights in question are not subject to
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[.]

suspension under these humanitarian law instruments, the Commission should
conclude that these derogation measures are in violation of the State Parties
obligations under both the American Convention and the humanitarian law
treaties concerned. [...]

Petitioners’ claims

Petitioners do not dispute the fact that some MTP members planned, initiated
and participated in the attack on the military base. They contend, however,
that the reason or motive for the attack - to stop a rumored military coup
against the Alfonsin government — was legally justified by Article 21 of the
National Constitution which obliged citizens to take up arms in defense of the
Constitution. Consequently, they assert that their prosecutions for the crime of
rebellion was violative of the American Convention. In addition, petitioners argue
that because their cause was just and lawful, the State, by virtue of its excessive
and unlawful use of force in retaking the military base, must bear full legal and
moral responsibility for all the loss of life and material damage occasioned by its
actions.

The Commission believes that petitioners arguments reflect certain fundamental
misconceptions concerning the nature of international humanitarian law. It
should be understood that neither application of Common Article 3, nor of any
other humanitarian law rules relevant to the hostilities at the Tablada base, can
be interpreted as recognizing the legitimacy of the reasons or the cause for
which the members of the MTP took up arms. Most importantly, application
of the law is not conditioned by the causes of the conflict. This basic tenant of
humanitarian law is enshrined in the preamble of Additional Protocol | which
states in pertinent part:

Reaffirming further that the provisions of the Geneva Conventions of
August 12, 1949 ... must be fully applied in all circumstances . .. without any
adverse distinction based on the nature or origin off [sic] the armed conflict or
on the causes espoused by or attributed to the Parties of the Conflict. (Emphasis
supplied)

Unlike human rights law which generally restrains only the abusive practices of
state agents, Common Article 3's mandatory provisions expressly bind and apply
equally to both parties to internal conflicts, i.e., government and dissident forces.
Moreover, the obligation to apply Common Article 3 is absolute for both parties
and independent of the obligation of the other. [Footnote 27 reads: A breach of Article 3
by one party, such as an illegal method of combat, could not be invoked by the other party as a ground for
its non-compliance with the Article’s obligatory provisions. See generally, Vienna Convention on the Law of
Treaties, Art. 60] Therefore, both the MTP attackers and the Argentine armed forces
had the same duties under humanitarian law, and neither party could be held
responsible for the acts of the other.
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Application of Humanitarian Law

Common Article 3's basic purpose is to have certain minimum legal rules apply
during hostilities for the protection of persons who do not or no longer take
a direct or active part in the hostilities. Persons entitled to Common Article 3's
mandatory protection include members of both State and dissident forces who
surrender, are captured or are hors de combat. Individual civilians are similarly
covered by Common Article 3's safeguards when they are captured by or
otherwise subjected to the power of an adverse party, even if they had fought
for the opposing party.

In addition to Common Article 3, customary law principles applicable to all armed
conflicts require the contending parties to refrain from directly attacking the
civilian population and individual civilians and to distinguish in their targeting
between civilians and combatants and other lawful military objectives. Footnote
29 reads: These principles are set forth in U.N.General Assembly Resolution 2444,"Respect for Human Rights in
Armed Conflicts; 23 U.N. GAOR Supp. (No. 18) at 164, which states in pertinent part: [T]he following principles

for observance by all governmental and other authorities for action in armed conflicts:

(a) That the right of the parties to a conflict to adopt means of injuring the enemy in [sic] not unlimited;
(b) That it is prohibited to launch attacks against the civilian population as such;
Q) That distinction must be made at all time between persons taking part in the hostilities and members

of the civilian population to the effect that the latter be spared as much as possible...
See also U.N. General Assembly Resolution 2675, UN. GAOR Supp. No. 28 U.N. Doc. A/8028 (1970) which
elaborates on and strengthens the principles in Resolution 2444] In order to spare civilians from
the effects of hostilities, other customary law principles require the attacking
party to take precautions so as to avoid or minimize loss of civilian life or damage
to civilian property incidental or collateral to attacks on military targets.

The Commission believes that petitioners misperceive the practical and legal
consequences that ensued with respect to the application of these rules to
those MTP members who participated in the Tablada attack. Specifically, when
civilians, such as those who attacked the Tablada base, assume the role of
combatants by directly taking part in fighting, whether singly or as a member
of a group, they thereby become legitimate military targets. As such, they are
subject to direct individualized attack to the same extent as combatants. Thus, by
virtue of their hostile acts, the Tablada attackers lost the benefits of the above-
mentioned precautions in attack and against the effects of indiscriminate or
disproportionate attacks pertaining to peaceable civilians. In contrast, these
humanitarian law rules continued to apply in full force with respect to those
peaceable civilians present or living in the vicinity of the Tablada base at the time
of the hostilities. The Commission notes parenthetically that it has received no
petition lodged by any such persons against the state of Argentina alleging that
they or their property sustained damage as a result of the hostilities at the base.

When they attacked the Tablada base, those persons involved clearly assumed
therisk of a military response by the state. The fact that the Argentine military had
superior numbers and fire power and brought them to bear against the attackers
cannot be regarded in and of itself as a violation of any rule of humanitarian law.
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This does not mean, however, that either the Argentine Military or the attackers
had unlimited discretion in their choice of means of injuring the other. Rather,
both parties were required to conduct their military operations within the
restraints and prohibitions imposed by applicable humanitarian law rules.

In this connection, petitioners in essence allege that the Argentine military
violated two specific prohibitions applicable in armed conflicts, namely:

a) arefusal by the Argentine military to accept the attackers offer to surrender,
tantamount to a denial of quarter; and

b) the use of weapons of a nature to cause superfluous injury or unnecessary
suffering, specifically, incendiary weapons.

In evaluating petitioners claims, the Commission is mindful that because
of the peculiar and confusing conditions frequently attending combat, the
ascertainment of crucial facts frequently cannot be made with clinical certainty.
The Commission believes that the appropriate standard for judging the actions
of those engaged in hostilities must be based on a reasonable and honest
appreciation of the overall situation prevailing at the time the action occurred
and not on the basis of speculation or hindsight.

With regard to their first allegation, petitioners charge that the Argentine
military deliberately ignored the attempt of the attackers to surrender some
four hours after the hostilities began on January 23, 1989 which unnecessarily
prolonged the fighting an additional twenty-six hours and thereby resulted in
needless deaths and suffering on both sides. Apart from the testimony of the
MTP survivors, petitioners rely on a video tape, which they submitted to the
Commission, to substantiate their claims. The video tape is a compilation of news
programs broadcast by channels [...] of Argentina on the day of the attack, as
well as subsequent documentaries by the same stations and other footage that
the petitioners considered relevant to their case. While the tape is an important
aid to its understanding of the events in question, the Commission believes that
its probative value is nonetheless questionable. For example, the tape does
not provide a sequential and uninterrupted documentation of the 30 hours of
combat at the base. Rather, it is an edited depiction of certain events which were
compiled by a private producer at the request of the petitioners, for the specific
purpose of presentation to the Commission.

The Commission carefully viewed the above mentioned video tape, and identified
two different scenes which supposedly depict the attempted surrender. The first
of them, in which the image is not very clear, shows a very brief scene of a white
flag being waved from a window. This first scene, however, is not connected
to any of the others on the video, nor is there any indication of the precise
moment when it took place. The second scene shows a larger image of one of
the buildings inside the military base, which is being hit by a volley of gunfire,
presumably from Argentine forces. Upon repeated viewings and careful scrutiny
of this second scene, the Commission was not able to see the white flag which
supposedly was being waved from within the building by the MTP attackers.
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The tape is also notable for what it does not show. In fact, it does not identify
the precise time or day of the putative surrender attempt. Nor does it show what
was happening at the same time in other parts of the base where other attackers
were located. If these persons, for whatever reason, continued to fire or commit
other hostile acts, the Argentine military might not unreasonably have believed
that the white flag was an attempt to deceive or divert them.

Thus, because of the incomplete nature of the evidence, the Commission is not
in a position to conclude that the Argentine armed forces purposefully rejected
a surrender attempt by the attackers at 9:00 am on the 23 of January. The
Commission does note, however, that the fact that there were survivors among
them tends to belie any intimation that an order of no quarter was actually given.

The video tape is even less probative of petitioners’ claim that the Argentine
military used incendiary weapons against the attackers. The video does show a
fiery explosion in a structure presumably occupied by some of the attackers. But
the precise nature of the weapon used that caused the explosion in not revealed
by the tape. The reason for the explosion could be attributed to a weapon other
than an incendiary device. For example, it might have been caused by a munition
designed to pierce installations or facilities where the incendiary effect was not
specifically designed to cause burn injury to persons, or as the result of a direct hit
by an artillery shell that exploded munitions located within or near the attackers
defensive position. Without the benefit of testimony from munitions experts or
forensic evidence establishing a likely causal connection between the explosion
and the use of an incendiary weapon, the Commission simply cannot conclude
that the Argentine military employed such a device against the attackers.

The Commission must note that even if it were proved that the Argentine military
had used such weapons, it cannot be said that their use in January 1989 violated
an explicit prohibition applicable to the conduct of internal armed conflicts at
that time. In this connection, the Protocol on Prohibitions or Restrictions on the
Use of Incendiary Weapons annexed to the 1981 United Nations Conference
on Prohibitions or Restrictions of Use of Certain Conventional Weapons Which
May be Deemed to be Excessively Injurious and to Have Indiscriminate Effects
(Weapons Convention), cited by petitioners, was not ratified by Argentina until
1995. Moreover and most pertinently, Article 1 of the Weapons Convention states
that the Incendiary Weapons Protocol applies only to interstate armed conflicts
and to a limited class of national liberation wars. As such, this instrument did not
directly apply to the internal hostilities at the Tablada. In addition, the Protocol
does not make the use of such weapons per se unlawful. Although it prohibits
their direct use against peaceable civilians, it does not ban their deployment
against lawful military targets, which include civilians who directly participate in
combat.

Because of the lack of sufficient evidence establishing that state agents used
illegal methods and means of combat, the Commission must conclude that
the killing or wounding of the attackers which occurred prior to the cessation of
combat on January 24, 1989 were legitimately combat related and, thus, did not
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constitute violations of the American Convention or applicable humanitarian law
rules.

The Commission wishestoemphasize, however, thatthe personswho participated
in the attack on the military base were legitimate military targets only for such
time as they actively participated in the fighting. Those who surrendered, were
captured or wounded and ceased their hostile acts, fell effectively within the
power of Argentine state agents, who could no longer lawfully attack or subject
them to other acts of violence. Instead, they were absolutely entitled to the non-
derogable guarantees of humane treatment set forth in both common Article
3 of the Geneva Conventions and Article 5 of the American Convention. The
intentional mistreatment, much less summary execution, of such wounded or
captured persons would be a particularly serious violation of both instruments.
[Footnote 32 reads: The Commission notes parenthetically in this regard that the War Crimes Tribunal for the
former Yugoslavia has found such violations of common Article 3 to entail the individual criminal responsibility

of the perpetrator(s) [..]]

DISCUSSION

1.

(Paras 149-156) What distinguishes a non-international armed conflict from internal disturbances
and tensions? Is Art. 3 common to the Conventions applicable to the attack on the Tablada military
base? Is Protocol II applicable? (GC I-IV, Art. 3; P I, Art. 1)

(Paras 157-171) Why can the Inter-American Commission apply THL? Because it is part of
international law? Because it is part of Argentine law? Because it defines with greater precision,
in relation to armed conflicts, the right to life protected in the American Convention? Because
under Art. 29 of the American Convention, the Commission has to apply any rules offering better
protection than the Inter-American Convention? Because derogations from the rights protected by
the American Convention are only admissible, under the American Convention, if they do not violate
other obligations of the State concerned? (See American Convention on Human Rights, available on
http://www.cidh.org)

(Paras 173, 174) If the petitioners’ attack was justified under Argentine law, would that have changed
anything from the point of view of THL? Is there a distinction between jus ad bellum and jus in bello
in non-international armed conflicts?

(Paras 177-179) Do civilians taking a direct part in hostilities lose the protection of common Art. 3?
Of the whole IHL of non-international armed conflict? Of the rules on the protection of the civilian
population against the effects of hostilities? If so, for how long? (P II, Art. 13(3)) [See Document
No. 51, ICRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities]

(Paras 181-185, 189) Is the denial of quarter prohibited in non-international armed conflicts? Why?
Because it is prohibited in international armed conflicts and there is no relevant difference on that
point between non-international and international conflicts? Because it would violate common
Art. 32 Is it justified to deny quarter to one surrendering member of a group of combatants as long
as other members of the group continue to fight?
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6. (Paras 186-188)

a.

Is the use of incendiary weapons prohibited in international armed conflicts? Are there
limitations? Do those limitations simply prohibit attacks with incendiary weapons on
civilians? What do the prohibitions of Protocol III to the 1980 Weapons Convention add
to the prohibitions applicable to the use of all weapons? [See Document No. 14, Protocol
on Prohibitions or Restrictions on the Use of Incendiary Weapons (Protocol III to the 1980
Convention), and Document No. 11, Convention on Prohibitions or Restrictions on the Use
of Certain Conventional Weapons]

Are the limitations on the use of incendiary weapons also applicable in non-international
armed conflicts? Why? Because on this point too there is no relevant difference between non-
international and international conflicts? Because a use of incendiary weapons beyond that
permitted by the IHL of international armed conflicts would violate common Art. 3? Because
no State can claim the right to use against its own citizens methods and means of combat which
it has agreed not to use against a foreign enemy in an international armed conflict? If they are
not applicable, where does the difference lie between the prohibition of the denial of quarter
and the limitations on the use of incendiary weapons?
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Document No. 193, ICRC, Request to Visit Gravesites

in the Falklands/Malvinas

[Source: ICRC Annual Report 1991, Geneva, ICRC, p. 57]

ARGENTINA - Following a joint request by the Argentine and British governments in
1990, the ICRC, acting as a neutral intermediary, arranged for a group of 358 family
members to visit the graves in the Falklands/Malvinas Islands of Argentine soldiers
killed in action during the Falklands/Malvinas conflict. The visit, which took place on
18 March 1991, was carried out in accordance with joint statements issued in Madrid by
the two governments and with the rules of international humanitarian law providing
that families must be given access to gravesites as soon as circumstances allow.
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Case No. 194, Sri Lanka, Jaffna Hospital Zone

A. Reuters dispatch of September 26, 1990

[Source: De Silva, D, Reuters Dispatch, Colombo, September 26, 1990]

SRI LANKAN ARMY VACATES GARRISON AND OFFERS IT TO RED CROSS

COLOMBO, Sept 26, Reuters - Sri Lankan troops who battled their way into a colonial
fortin the heart of rebel territory less than two weeks ago abandoned it on Wednesday
and requested that the International Red Cross take it over, a government minister said.

Deputy Defence Minister Ranjan Wijeratne said the move would allow a major hospital
to reopen less than one mile [...] from the fort.

But the Liberation Tigers of Tamil Eelam (LTTE), the main guerrilla group fighting for
a separate Tamil homeland, said the troops had retreated from the fort after heavy
fighting.

“Contrary to the government’s claim that they evacuated voluntarily, the fort fell into
LTTE hands after heavy fighting that started at two o'clock this morning”, Lawrence
Thilakar, LTTE spokesman in Paris, told Reuters by telephone.

He said the Tigers now occupied the fort and had recovered heavy weapons and
vehicles from it.

The Tigers had pounded troops in the 350-year-old Dutch fort in Jaffna with mortars
and rocket-propelled grenades since they launched an offensive in June.

The hospital, with about 1,500 beds, had been shut since June because it was near the
fighting.

Wijeratne said he told Philippe Comtesse, head of the International Committee of
the Red Cross (ICRC) in Sri Lanka, to take over the fort and resume operations at the
hospital. He was awaiting a response.

“Even if the ICRC does not take it, we will not go back to the fort so that we can avoid
bombing the area,” Wijeratne told a news conference. [...]

Wijeratne said withdrawal from the fort did not mean that the government had
abandoned the fight against the rebels in their stronghold of Jaffna. He warned that if
the Tigers attempted to move into the vacated base “effective action” would be taken
against them.

Military analysts said the fort was not of any strategic importance to the government
or the rebels. But since it was located in the heart of the minority Tamil community, it
had become a focus of the independence struggle.
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Hundreds of government troops fought their way into the garrison two weeks ago
and relieved soldiers and policemen who had been trapped there by the rebel siege.

The Tigers launched the June offensive in the north and east after abandoning 14
months of peace talks with the government.

Tamils, who form 13 per cent of the island’s 16 million population, say they have
been discriminated against by the majority Sinhalese-dominated government since
independence from Britain in 1948.

B. ICRC press release of November 6,1990

[Source: ICRC Press Release, Delegation in Sri Lanka, November 6, 1990]

In order to allow the early reopening of Jaffna Teaching Hospital, which was badly
damaged during the fightings in Jaffna, the International Committee of the Red Cross
(ICRC) set up a number of rules to be respected by all parties involved. These provisions
are in line with universally recognised practices in situations of conflict. They intend
to provide in the future security from the fighting to the patients and the staff of the
hospital. These rules have been notified by ICRC to both the Sri Lanka Government
and the LTTE, and are to be implemented as of November 6, 1990.

These rules are as follows:

— The premises of Jaffna Hospital are placed under ICRC protection. They will be
regarded by the Parties as a Hospital zone:

- the compound will be clearly marked with red crosses for easy identification
from the ground and the air

- no armed personnel will be allowed within the compound;
- nomilitary vehicle will be stationed at the entrance of the Hospital Compound;

- no vehicle other than those of the hospital, the Sri Lanka Red Cross and the
ICRC will be admitted into the compound;

- Around the Hospital, a safety area is established. The rules governing this safety
area (which includes the hospital compound) are:

- the area will be clearly marked in such a way that it can be easily identified
both from the ground and from the air

- thearea will remain void of any military or political installation;
- no military action will be undertaken either from or against the safety area;

- no military base, installation or position of any kind will be established or
maintained within the area;

- no military personnel will be stationed and no military equipment will be
stored at any time within the said area;
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- no weapon will be activated within the area, either from the air or from the
ground;

- no weapon will be activated from outside the safety area against persons or
buildings located within the safety area.

In case of severe or persistent violation of these rules, the ICRC may unilaterally
withdraw its protection of the hospital.

The ICRC trusts that the parties concerned will strictly observe the above-mentioned
rules as it is on this sole condition that the Jaffna Teaching Hospital will be able to
resume, and keep on carrying out thereafter, its much needed humanitarian tasks in
favour of the sick and wounded of the Northern Province.

Colombo, November 6, 1990

DISCUSSION

1.

Is the conflict in Sri Lanka an international or a non-international armed conflict? Is any kind of
protected zone provided for in the law of non-international armed conflict? On which legal basis
could such a zone be established? (GC I-IV, Art. 3)

What is the aim of the hospital zone? Of the safety area around it?

Which of the rules listed in the ICRC press release would apply anyway under IHL even if no hospital
zone or safety area were established? (GC I-IV, Art. 3)

To which kind of zone provided for in the IHL of international armed conflicts does the hospital zone
described in the ICRC press release correspond? To which does the safety area correspond? How can
its rules become binding for parties to a non-international armed conflict? (GC I-IV; Art. 3; GC I,
Art.23; GC IV, Arts 14 and 15)

Why does the Sri Lankan government want the ICRC to take over the fort in Jaffna? What arguments
exist for the ICRC in favour of and against accepting that task? Under what conditions would you
accept if you were the ICRC?

a.  If the IHL of international armed conflict is applied, may the emblem be used for the hospital
compound? Why, according to the rules, is only the hospital zone to be clearly marked with
red crosses for easy identification from the ground and the air? May the safety zone also be so
marked? Why/why not? (GC I and GCII, Art. 44; GC IV, Annex I, Art. 6; P I, Art. 18).

b.  In non-international armed conflicts, when can the emblem be used? By whom? Under what
conditions? Could the emblem be used if the zones were not under ICRC control? (GC I and
GCII, Art. 44; P II, Art. 12)

Why does the ICRC plan to withdraw if the rules are violated? Do the wounded and sick not need the
presence of the ICRC most urgently when the rules are violated?
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Case No. 195, Canada, Sivakumar v. Canada

[Source: Sivakumarv.Canada (Minister of Employment and Immigration) (C.A),[1994] 1 F.C.433,1993-11-0;available
on http//www.canlii.org/ca/cas/fca/1993/1993fca10048.html; the order of the paragraphs has been modified to
facilitate understanding of the casel

[...]1 The appellant, Thalayasingam Sivakumar, is a Tamil and a citizen of Sri Lanka. Even
though he was found by the Refugee Division to have had a well-founded fear of
persecution at the hands of the Sri Lankan government on the basis of his political
opinion, the Refugee Division decided to exclude him on the basis of section F(a) of
Article 1 of the United Nations Convention Relating to the Status of Refugees [see Case
No. 155, Canada, Ramirez v. Canada] @5 someone who had committed crimes against humanity
[...]. The issue on this appeal is whether the appellant was properly held responsible
for crimes against humanity alleged to have been committed by the Liberation Tigers
of Tamil Eelam (LTTE) even though he was not personally involved in the actual
commission of the criminal acts. [...]

The standard of proof in section F(a) of Article 1 of the Convention is whether the
Crown has demonstrated that there are serious reasons for considering that the
claimant has committed crimes against humanity. [...] This shows that the international
community was willing to lower the usual standard of proof in order to ensure that
war criminals were denied safe havens. When the tables are turned on persecutors,
who suddenly become the persecuted, they cannot claim refugee status. International
criminals, on all sides of the conflicts, are rightly unable to claim refugee status. [...]

He [the appellant] became involved with the LTTE in 1978, shortly after the LTTE was
banned by the Sri Lankan government. While he was at university, the appellant used
his office as a student leader to promote the LTTE. [...]

The appellant testified that between 1983 and 1985, he was made aware that the LTTE
was naming people working against the LTTE as traitors and killing those people as
punishment [...]. The leader of the LTTE, Prabaharan [sicl, discussed these killings with
the appellant, who testified that, while he never had any direct connection with these
killings, he “accepted” what the leader of the LTTE told him. [...]

The appellant remained in India until 1985 when he returned to Sri Lanka. In the
intervening years, the appellant had been approached by the LTTE leader. As a result,
the appellant rejoined the LTTE as military advisor. He established a Military Research
and Study Centre in Madras where he lectured LTTE recruits on guerrilla warfare. The
appellant testified that he instructed recruits on proper relations with the civilian
population in order to gain popular support and that the recruits were told to observe
the Geneva Convention.

In 1985, the appellant took part in negotiations (organized by the Indian government)
between the Sri Lankan government and the five main rebel groups. These talks broke
down when 40 Tamil civilians were killed by Sri Lankan forces.

In 1986, the appellant returned to Sri Lanka to visit his family. He resigned his position
at the LTTE's military training college as a result of a dispute over military strategy
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with another member of the LTTE, and turned his attention to developing an anti-tank
weapon. In 1987, he went back to India to mass-produce this weapon.

The appellant then returned once more to Sri Lanka with instructions to develop a
military and intelligence division for the LTTE to gather information, prepare military
maps and recruit new members. At that time, he was appointed to the rank of major
within the LTTE.

Hostilities between the Sri Lankan and LTTE forces broke out in early 1987, but these
were brought to an end by a peace accord signed in July of 1987. This accord allowed
the Tamils to form a Tamil police force in the northern and eastern provinces, and
the appellant was instructed to convert the military and intelligence centre into a
police academy. However, the accord broke down and the police academy was never
established.

The appellant testified that, in 1987, one commander of the LTTE, Aruna, went to a
prison under their control and shot about forty unarmed members of other rival Tamil
groups with a machine gun, after an assassination attempt by another Tamil group
on a high-ranking officer of the LTTE. The appellant testified that, when he learned
about the killing, he went to Prabaharan to demand public punishment, which he said
he would do. However, little was done to Aruna, except that he lost his rank and was
detained for a while. The appellant complained again, but nothing further was done.
Aruna was later killed in action. Despite this, the appellant remained in the LTTE.

When a military commander in Jaffna died, the appellant was ordered to take charge
of the defence of Jaffna Town. The appellant held the town for 15 days before he
and his soldiers were driven into the jungle where they carried on guerrilla attacks.
Subsequently, the appellant was ordered to return to India because of a dispute
between him and the LTTE's second-in-command. The appellant testified that this
dispute arose from his strong conviction that negotiations with Sri Lanka should
proceed without pre-condition. Although the appellant participated in peace talks
with the Sri Lankan government, the talks were doomed to failure because of the
leader of the LTTE's intractable position and confrontational style.

Eventually, the appellant voiced his frustrations with the inability of the LTTE to
conduct itself properly in peace talks, and was consequently expelled from the LTTE
in December of 1988. The claimant remained underground in India until January of
1989 when he travelled to Canada on a false Malaysian passport via Singapore and the
United States.

The evidence clearly shows that the appellant held positions of importance within
the LTTE. In particular, the appellant was at various times responsible for the military
training of LTTE recruits, for internationally organized peace talks between the LTTE
and the Sri Lankan government, for the military command of an LTTE military base, for
developing weapons, and, perhaps most importantly, for the intelligence division of
the LTTE. It cannot be said that the appellant was a mere member of the LTTE. In fact,
he occupied several positions of leadership within the LTTE including acting as the
head of the LTTE's intelligence service. Given the nature of the appellant’s important



Part Il - Canada, Sivakumar v.Canada 3

role within the LTTE, an inference can be drawn that he knew of crimes committed by
the LTTE and shared the organization’s purpose in committing those crimes. [...]

It is incontrovertible that the appellant knew about the crimes against humanity
committed by the LTTE. The appellant testified before the Refugee Division that he
knew that the LTTE was interrogating and killing people deemed to be traitors to the
LTTE. [...]

The appellant’s testimony must also be placed against the back-drop of the voluminous
documentary evidence submitted to the Refugee Division. The various newspaper
articles indicate that Tamil militant groups are responsible for wide-spread bloodshed
amongst civilians and members of rival groups. In many of these articles, the LTTE are
blamed for the violence by spokespeople for the Sri Lankan government. The Amnesty
International Reports indicate that various Tamil groups are responsible for violence
against civilians, but are not specific about incidents involving the LTTE. [...]

It is clear that if someone personally commits physical acts that amount to a war crime
or a crime against humanity, that person is responsible. However, it is also possible
to be liable for such crimes “to “commit” them” as an accomplice, even though one
has not personally done the acts amounting to the crime [...] the starting point for
complicity in an international crime was “personal and knowing participation.”

This is essentially a factual question that can be answered only on a case-by-case basis,
but certain general principles are accepted. It is evident that mere by-standers or on-
lookers are not accomplices. [...]

However, a person who aids in or encourages the commission of a crime, or a person
who willingly stands guard while it is being committed, is usually responsible. Again,
this will depend on the facts in each case. [...]

Moreover, those involved in planning or conspiring to commit a crime, even though
not personally present at the scene, might also be accomplices, depending on the
facts of the case. Additionally, a commander may be responsible for international
crimes committed by those under his command, but only if there is knowledge or
reason to know about them. [...]

Another type of complicity, particularly relevant to this case is complicity through
association. In other words, individuals may be rendered responsible for the acts
of others because of their close association with the principal actors. This is not a
case merely of being “known by the company one keeps.” Nor is it a case of mere
membership in an organization making one responsible for all the international
crimes that organization commits. Neither of these by themselves is normally enough,
unless the particular goal of the organization is the commission of international
crimes. It should be noted, however, as MacGuigan J.A. observed: “someone who is
an associate of the principal offenders can never, in my view, be said to be a mere on-
looker. Members of a participating group may be rightly considered to be personal
and knowing participants, depending on the facts”. [...]

In my view, the case for an individual’'s complicity in international crimes committed
by his or her organization is stronger if the individual member in question holds a
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position of importance within the organization. Bearing in mind that each case must
be decided on its facts, the closer one is to being a leader rather than an ordinary
member, the more likely it is that an inference will be drawn that one knew of the crime
and shared the organization’s purpose in committing that crime. Thus, remaining in
an organization in a leadership position with knowledge that the organization was
responsible for crimes against humanity may constitute complicity. [...]

In such circumstances, an important factor to consider is evidence that the individual
protested against the crime or tried to stop its commission or attempted to withdraw
from the organization. [...]

Of course, as Mr. Justice MacGuigan has written, “law does not function at the level of
heroism”[...]. Thus, people cannot be required, in order to avoid a charge of complicity
by reason of association with the principal actors, to encounter grave risk to life or
personal security in order to extricate themselves from a situation or organization. But
neither can they act as amoral robots.

This view of leadership within an organization constituting a possible basis for
complicity in international crimes committed by the organization is supported by
Article 6 of the Charter of the International Military Tribunal. [...]

This principle was applied to those in positions of leadership in Nazi Germany during
the Nuremberg Trials, as long as they had some knowledge of the crimes being
committed by others within the organization. [...]

It should be noted that, in refugee law, if state authorities tolerate acts of persecution
by the local population, those acts may be treated as acts of the state [...]. Similarly,
if the criminal acts of part of a paramilitary or revolutionary non-state organization
are knowingly tolerated by the leaders, those leaders may be equally responsible for
those acts. [...]

To sum up, association with a person or organization responsible for international
crimes may constitute complicity if there is personal and knowing participation or
toleration of the crimes. Mere membership in a group responsible for international
crimes, unless it is an organization that has a “limited, brutal purpose”, is not enough
[...]. Moreover, the closer one is to a position of leadership or command within an
organization, the easier it will be to draw an inference of awareness of the crimes and
participation in the plan to commit the crimes. [...]

As one Canadian commentator, Joseph Rikhof, rwar Crimes, Crimes Against Humanity and
Immigration Law’(1993), 19 Imm.LR.(2d) 18], at page 30 has noted:

[...] This requirement does not mean that a crime against humanity cannot be
committed against one person, but in order to elevate a domestic crime such
as murder or assault to the realm of international law an additional element
will have to be found. This element is that the person who has been victimized
is a member of a group which has been targeted systematically and in a
widespread manner for one of the crimes mentioned [...]
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Anotherhistoric requirementofacrimeagainsthumanity has been thatitbe committed
against a country’s own nationals. This is a feature that helped to distinguish a crime
against humanity from a war crime in the past. [...] While | have some doubt about the
continuing advisability of this requirement in the light of the changing conditions of
international conflict, writers still voice the view that they “are still generally accepted
as essential thresholds to consider a crime worthy of attention by international law”

[..].

There appears to be some dispute among academics and judges as to whether or
not state action or policy is a required element of crimes against humanity in order
to transform ordinary crimes into international crimes. The cases decided in Canada
to date on the issue of crimes against humanity all involved members of the state, in
that each of the individuals was a member of a military organization associated with
the government [] One author, Bassiouni, [Crimes against Humanity in International Criminal Law,
Dordrecht: M. Nijhoff, 1992], states that the required international element of crimes against
humanity is state action or policy [...]. Similarly, the Justice Trial [...], was quite clear
in interpreting Control Council Law No. 10 (basically identical in terms to Article 6
of the Charter of the International Military Tribunal) to mean that there must be a
governmental element to crimes against humanity [...].

Other commentators and courts take a different approach [...]. Based on these latter
authorities, therefore, it can no longer be said that individuals without any connection
to the state, especially those involved in paramilitary or armed revolutionary
movements, can be immune from the reach of international criminal law. On the
contrary, they are now governed by it. [...]

As for the requirement of complicity by way of a shared common purpose, | have
already found that the appellant held several positions of importance within the LTTE
(including head of the LTTE's intelligence service) from which it can be inferred that he
tolerated the killings as a necessary, though perhaps unpleasant, aspect of reaching
the LTTE's goal of Tamil liberation. Although the appellant complained about these
deaths and spoke out when they occurred, he did not leave the LTTE even though he
had several chances to do so. No evidence was presented that the appellant would
have suffered any risk to himself had he chosen to withdraw from the LTTE. The panel’s
finding that there was no serious possibility that the appellant would be persecuted
by the LTTE supports the conclusion that the appellant could have withdrawn from
the LTTE and failed to do so. | conclude that the evidence discloses that the appellant
failed to withdraw from the LTTE, when he could have easily done so, and instead
remained in the organization in his various positions of leadership with the knowledge
that the LTTE was killing civilians and members of other Tamil groups. No tribunal could
have concluded on this evidence that there were no serious reasons for considering
that the appellant was, therefore, a knowing participant and, hence, an accomplice in
these killings.

Finally, did these killings constitute crimes against humanity? That is, were the killings
part of a systematic attack on a particular group and (subject to my reservations
expressed above) were they committed against Sri Lankan nationals? Clearly, no other
conclusion is possible other than that the civilians killed by the LTTE were members
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of groups being systematically attacked by the LTTE in the course of the LTTE's fight
for control of the northern portion of Sri Lanka. These groups included both Tamils
unsympathetic to the LTTE and the Sinhalese population. It is also obvious that these
groups are all nationals of Sri Lanka, if that is still a requirement.

DECISION

| conclude that, given the appellant’s own testimony as to his knowledge of the crimes
against humanity committed by the LTTE, coupled with the appellant’s position of
importance within the LTTE and his failure to withdraw from the LTTE when he had
ample opportunities to do so, there are serious reasons for considering that the
appellant was an accomplice in crimes against humanity committed by the LTTE.
The evidence, both the appellant’s testimony and the documentary evidence, is such
that no properly instructed tribunal could reach a different conclusion. Accordingly, |
would dismiss the appeal.

DISCUSSION

1. Is the appellant accused of having committed crimes against humanity, war crimes or both? Does
the distinction between these two crimes lie in the nationality of the victims? (GC I-IV, Art. 3(1);
GC I-1V, Arts 50/51/130/147 respectively; P II, Art. 4(2); ICC Statute, Arts 7 and 8 [See Case No. 23,
The International Criminal Court])

2. Inorder to commit a crime against humanity, must the perpetrator be acting on behalf of a State?
In order to commit a grave breach of international humanitarian law (IHL)? A war crime? (GC -1V,
Arts 50/51/130/147 respectively; P II, Art. 4(2); ICC Statute, Arts 7 and 8.)

Which “Geneva Convention” should the appellant have been teaching the LT TE recruits to respect?

4. What obligations did the appellant and Mr Prabaharan have with regard to Mr Aruna’s acts? Did they
fulfil them? (P I, Art. 86(2); ICC Statute, Art. 28)

5. When the LTTE executes its members accused of treason, is it violating the rules of ITHL applicable to
non-international armed conflicts? Does that act constitute a crime against humanity? What elements
are necessary for this to be the case? (GC I-1V, Art. 3(1)(a); P II, Art. 4(2); ICC Statute, Art. 7)

6. a. Why is the appellant an accomplice to the crimes committed by the LTTE? Is the fact that
he knew they were being committed and nevertheless remained in a position of leadership
sufficient for him to be held as an accomplice? Even if the crimes were not committed by his
subordinates? (P I, Art. 86(2); ICC Statute, Arts 25(3)(d) and 28)

b.  Should the court’s requirements be the same if the appellant were a high-ranking officer in the
Sri Lankan armed forces?

c. Is a member of an armed force who knows that it commits war crimes but does not leave it
— despite having the possibility to do so — an accomplice to its crimes?

d.  Inwhich case may mere membership of an armed force lead to criminal responsibility for all
acts committed by the group? (ICC Statute, Art. 25)

e.  According to IHL and your country’s criminal law, is the individual who stands guard while
others commit war crimes responsible for those crimes?
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7. Should Canada have prosecuted the appellant instead of refusing him refugee status? How may it
be justified in not prosecuting him while refusing him refugee status? (GC I-IV, Arts 49/50/129/146
respectively)

8. a. Does Canada have the right to refuse him refugee status on the basis that he might have

committed war crimes or crimes against humanity? Even if he might be persecuted in Sri
Lanka?

b.  Since the appellant committed war crimes or crimes against humanity, may he be forcibly
returned to Sri Lanka, even if he risks persecution there?
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(1]

[2]

Case No. 196, Sri Lanka, Conflict in the Vanni

[N.B.:In May 2009, Sri Lankan governmental forces defeated the LTTE, ending the conflict after 25 years.However,
the situation of the internally displaced persons, described in this report, did not change after the conflict, and
thousands of Sri Lankan were still living in IDP camps at the end of 2009, awaiting resettlement.]

[Source: Human Rights Watch,"War on the Displaced, Sri Lankan Army and LTTE Abuses against Civilians in the
Vanni;Report, February 2009, available at www.hrw.org. Footnotes omitted]

War on the Displaced

Sri Lankan Army and LTTE Abuses against Civilians in the Vanni
[...]
February 2009
[...]

After 25 years, the armed conflict between the Sri Lankan government and the
separatist Liberation Tigers of Tamil Eelam (LTTE) may be nearing its conclusion.
But for the quarter of a million civilians trapped or displaced by the fighting, the
tragedy has intensified.

I1l. Violations of the Laws of War

During the ongoing fighting in the Vanni, both the Sri Lankan armed forces and
the LTTE have committed serious violations of international humanitarian law
with respect to the conduct of hostilities. The high civilian casualties of the past
months can be directly attributable to these violations. [...]

Violations by the LTTE

Preventing Civilians from Fleeing the Conflict Zone

(3]

(4]

The LTTE has deliberately prevented civilians under its effective control from
fleeing to areas away from the fighting, unnecessarily and unlawfully placing their
lives at grave risk. As the LTTE has retreated in the face of SLA [Sri Lankan Army]
offensive operations, it has forced civilians to retreat with it, not only prolonging
the danger they face, but moving them further and further away from desperately
needed humanitarian assistance. And as the area that the LTTE controls shrinks,
the trapped civilian population has become concentrated, increasing the risk of
high casualties in the event of attack and placing greater strains on their living
conditions.

More than 200,000 civilians, some already displaced more than 10 times, are
believed to be trapped inside the Vanni war zone. Among those trapped are more
than 250 national staff members of international organizations, most of whom
currently serve as volunteers for local government agents.
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(6]

(7]

The LTTE has long placed restrictions on freedom of movement of those living in
LTTE controlled areas. Movement in and out has been sharply regulated, not only
for security, but as part of forced recruitment efforts and for “taxation” purposes.
Since 2008, the LTTE pass regime granting permission to individuals to leave the
Vanni has grown increasingly strict. [...]

As civilians have become more desperate and the LTTE has increasingly lost
control, more and more people have tried to flee LTTE-controlled areas. The LTTE
has forcibly tried to block these efforts, including by deliberately firing on civilians.
[...]

In several cases, the LTTE has deliberately attacked civilians in an effort to prevent
them from fleeing. [...]

Displaced persons in Pampaimadu camp in Vavuniya reported that because
the government declared “safe zone” was no longer safe and SLA forces were
advancing, on February 6 a group of about 80 people began walking towards
the front line in Visuamadu. The LTTE did not have any fortified positions in
Visuamadu, just a few hundred meters from the government lines, but there were
several LTTE cadres there. When the group tried to cross, the LTTE cadres opened
fire, wounding one or two people. And on February 4 and 5, LTTE cadres fired
upon civilians who tried to cross the front line in the Moongkilaaru area.

Putting Civilians at Unnecessary Risk

(9]

[..

The LTTE practice of forcing civilians to retreat with its forces, rather than allowing
them to flee to safer areas, has meant that LTTE forces are increasingly deployed
near civilians in violation of the laws of war. When military forces deliberately
use civilians to protect their positions from attack, it is considered to be “human
shielding,” which is a war crime.

N

[10] The LTTE has also continued to place civilians at serious risk by forcibly recruiting

civilians for untrained military duty and for labor in combat zones. The LTTE also
has a long history of using children under 18 in their forces, including in armed
combat, and the UN has reported that it continues to do so. These practices violate
international humanitarian law. Since September 2008, the LTTE has increasingly
forced people with no prior military experience to fight or perform supportive
functions on the front lines, a practice which has led to many casualties. [...]

[11] On February 17, the UN Children’s Fund, UNICEF, issued a statement expressing

grave concern for the safety of children in conflict areas. “We have clear indications
that the LTTE has intensified forcible recruitment of civilians and that children as
young as 14 years old are now being targeted,” said Philippe Duamelle, UNICEF’s
representative in Sri Lanka. “These children are facing immediate danger and their
lives are at great risk. Their recruitment is intolerable.”
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Violations by the Sri Lankan Armed Forces
[...]

Attacks on the “Safe Zone”

[12] Many of the civilian deaths reported in the past month have occurred in an area
that the Sri Lankan government has declared to be a “safe zone.” On January 21,
the Sri Lankan armed forces unilaterally declared a 35-square-kilometer “safe
zone” for civilians north of the A35 road [...]. The Sri Lankan Air Force dropped
leaflets appealing to civilians to move into the safe zone as soon as possible.

[13] During the next days, several thousand people gathered in a large playground
located just north of the A35 in the safe zone. The playground also functioned as
a food distribution center for the local government agent (GA) and international
organizations. Several people located in or around the GA food distribution center
told Human Rights Watch that, despite the army declaration of a safe zone in the
area, the area was subjected to heavy shelling from SLA positions in the period
January 22-29, which killed and injured hundreds of people.

[14] Around 11:45 a.m. on January 22, “Premkumar P.” was traveling on his bike on the
road parallel to the playground when shelling started. He told Human Rights Watch:

[...]

We could hear where the shelling was coming from. It was coming from the
other side of the A35 road [from the area where government forces were
located]. We also heard shelling from behind us, but these did not land in the
safe zone. They landed on government forces. The LTTE positions were too
close to the distribution center. It was impossible for shells from these [LTTE]
positions to land in the safe zone. [...]

[15] It is not a violation of international humanitarian law for LTTE forces to enter
safe zones unilaterally declared by the Sri Lankan government. (Because the
“safe zones” were not established by agreement with the LTTE, they cannot be
formally considered as “protected zones” as set out in the First and Fourth Geneva
Conventions, Protocol I, and in customary humanitarian law.) Several sources
told Human Rights Watch that LTTE forces maintained positions in the safe zone
(although about two to four kilometers north of the playground), from which they
fired on SLA positions. And as LTTE forces retreated, they moved heavy artillery
eastward through the northern part of the safe zone.

[16] The SLA is not prohibited from attacking LTTE forces inside a safe zone. At the
same time, having declared the area a safe zone for civilians, the SLA encouraged
civilians to go to the area, increasing the vulnerability of civilians in the event of
an attack. By creating the zone, government forces took on a greater obligation
to ensure that they spared civilians from the effects of attacks. Given this civilian
presence, attacks on valid military targets in the safe zone should only have been
carried out after issuing an effective advance warning that the area was no longer
a zone protected from attack.
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Attacks on Hospitals

[17]1 During the fighting in 2009, the few hospitals that exist in LTTE-controlled areas
have repeatedly come under artillery attack. [...]

[18] Human Rights Watch has gathered information from aid agencies and eyewitnesses
on more than two dozen incidents of artillery shelling or aerial bombardments
on or near hospitals. Hospitals are specially protected under international
humanitarian law. Like other civilian objects, they may not be targeted. But under
the Geneva Conventions, hospitals remain protected unless they are “used to
commit hostile acts” outside their humanitarian function. Even then, they are only
subject to attack after a sufficient warning has been given, and after the warning
has gone unheeded.

[19] A witness to a PTK hospital attack in mid-January expressed to Human Rights
Watch a broader belief that a perceived LTTE presence explained the attack:

When | was in PTK, waiting for the bus to get out — on January 14 or 15, | saw
heavy shelling in the hospital area. The bus stop was nearby and | could see
shells landing there. People were saying that the SLA was shelling the hospital
because there were some LTTE cadres there.

[20]The presence of wounded combatants in hospitals does not turn them into
legitimate targets. Deliberately attacking a hospital is a war crime.

[...]

[21] After PTK hospital had been shelled over several days in February, its patients
were transferred to a makeshift hospital in a school and community center in
Putumattalan village, on the coast. [...]

[22]The International Committee of the Red Cross (ICRC) reported that even this
makeshift hospital had repeatedly come under artillery attack. ICRC spokeswoman
Sophie Romanens said, “They say shelling is coming close and there are some
patients dead because the place was hit by shells on Monday [February 91.”

[...]

IV. Humanitarian Access

[...]

[23]International aid agencies have had very limited access to the Vanni since the
Sri Lankan government ordered the UN to leave the region in September 2008.
The government has permitted food relief to be delivered, but it has not allowed
international aid workers to remain on the ground to ensure that the aid is reaching
the population at risk. [...]

[24]A source indicated to Human Rights Watch that one of the main reasons for the
difficulty in organizing convoys in and out of the Vanni was that the SLA and the
LTTE were unable to agree on the route to be used. Seeking to use the humanitarian
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convoys to advance their military positions, both sides insisted on different routes,
blocking the delivery of much-needed aid to thousands of civilians.

We got to the last SLA checkpoint near Oddusuddan from where the ICRC was
supposed to accompany us through no-man’s land to the LTTE checkpoint 13
kilometers south of PTK. As soon as we passed the SLA checkpoint, military
vehicles joined the convoy and followed the convoy on both sides. LTTE saw it
and started firing. The army returned fire and the convoy had to stop for one
hour. At this time nobody was injured, but when the same thing happened to
the GA [government] convoy the next day, their driver was injured in crossfire.

[...]

[25]Similar problems have prevented international organizations from evacuating
patients and medical staff from the war zone. This has included evacuating
patients from the PTK hospital, which came under repeated shelling from Sri
Lankan forces. [...]

[26] The ICRC was finally able to escort 226 sick and wounded patients requiring urgent
medical attention from PTK hospital on January 29. Despite repeated requests
from the ICRC, government forces and the LTTE did not grant safe passage to
evacuate additional patients and medical staff for nearly two weeks, forcing
patients and medical staff to evacuate to the Putumattalan make-shift hospital
on February 4. Finally, on February 10 and 12, the ICRC evacuated more than 600
patients by boat from Putumattalan to the district capital of Trincomalee, far away
from the fighting.

[271Under international humanitarian law, the government is responsible for meeting
the humanitarian needs of the war-affected population. Parties to an internal
armed conflict - in this case the Sri Lankan government and the LTTE - must
allow humanitarian relief to reach civilian populations that are in need of food,
medicine, and other items essential to their survival. If the government is unable
to fully meet this obligation, it must allow the humanitarian community to do
so on its behalf. Parties to a conflict must ensure the freedom of movement of
impartial humanitarian relief personnel — only in cases of military necessity may
their activities or movements be temporarily restricted.

[28]The UN Guiding Principles on Internal Displacement provide authoritative
standards on the obligations of governments to internally displaced persons.
Under the principles, the authorities are to provide displaced persons “at a
minimum” with safe access to essential food and potable water, basic shelter and
housing, appropriate clothing, and essential medical services and sanitation. [...]
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V. Plight of the Internally Displaced
[...]

[29]The government has arbitrarily detained people during screening procedures;
subjected all internally displaced persons, including entire families, to indefinite
confinement in military-controlled camps; and failed to provide adequate medical
and other assistance to displaced persons. The government has directly restricted
the efforts of relief agencies seeking to meet emergency needs, and has deterred
agencies from offering greater support through policies that the agencies rightly
perceive as unlawful.

[30]The LTTE's attempts to prevent civilians from fleeing the conflict zone remain the
main reason why tens of thousands of people remain trapped. Various sources
told Human Rights Watch, however, that many civilians who are able to flee have
been reluctant to cross over to the government side because they fear for their life
and safety in the hands of the government forces. [...]

Screening procedures and unknown fate of the detainees

[31] Sri Lankan security forces subject people fleeing from LTTE-controlled areas to
several stages of screening, ostensibly to separate those affiliated with the LTTE
from displaced civilians. While the government has legitimate security reasons
for screening displaced persons to identify and apprehend LTTE cadres, the
screening procedures need to be transparent and comply with the requirements
of international humanitarian and human rights law. So far, none of these
requirements have been met and dozens of individuals, perhaps many more, have
been detained during the screening process. The fate of such detainees remains
unknown, raising fears of possible enforced disappearances and extrajudicial
killings.

[32][...] Most displaced persons are initially screened during their first encounter with
military forces after they have crossed the front line. The army currently transports
the displaced persons to one of the hospitals in Kilinochchi where they spend up
to 36 hours, being questioned by the security forces. In Kilinochchi, the security
forces encourage people to reveal any affiliation that they have with the LTTE
voluntarily.

[33]According to several sources, at the Omanthai checkpoint, the main screening
point for displaced persons on the main A9 roadway before their arrival in camps
in Vavuniya, the army conducts a more thorough screening process. During this
screening process, the army has separated dozens of men and women aged 18
to 35, as well as some teenage children, from their families, allegedly for further
questioning.

[34]Very little information is available regarding the first two stages of screening and
it is not possible to verify whether and to what extent detentions occur in these
locations. The government provides no information on who has been arrested.

[...]
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[35][...] The government initially agreed to allow the ICRC and the UN High
Commissioner on Refugees to monitor the screening process there. In practice
only the ICRC was allowed at the checkpoint, and since February 7, 2009, it too has
been barred from monitoring the screening procedure. [...]

[36]Meanwhile, dozens if not hundreds of people — mostly young men and women -
appear to have been detained at the Omanthai checkpoint as of early February
2009. Some have been released within days and transferred to the IDP camps in
Vanunya, but the fate of numerous others remains unknown.

[...]

Confinement in internment camps

[371Upon arrival in Vavuniya, all displaced persons apparently without exception
are subjected to indefinite confinement in de facto internment camps, which
the government calls transit sites, “welfare centers,” or “welfare villages.” Those
requiring immediate medical attention are first taken to the hospital, and then to
one of the camps [...].

[38]I...] Local authorities were not prepared for the large influx of displaced persons
and did notallow international agencies to adequately prepare the sites. As a result,
the government started putting newly arriving displaced persons into schools
and colleges, interrupting the educational process for hundreds of schoolchildren
and students, many of whom had to vacate the facilities.

[39]At the same time, relief agencies were struggling to set up additional shelter,
water, and sanitation facilities at the last moment, as the displaced persons were
being brought to the sites.

[40]Sri Lankan authorities have ignored calls from the international community to
ensure the civilian nature of the camps. The perimeters of the sites are secured
with coils of barbed wire, sandbags, and machine-gun nests. There is a large
military presence inside and around the camps.

[...]

[41] Several sources reported to Human Rights Watch the presence of plainclothes
military intelligence and paramilitaries in the camps. A UN official in Vavuniya told
Human Rights Watch that she and colleagues have seen members of paramilitary
groups in different camps. In particular, local staff members recognized several
members of the People’s Liberation Organization of Tamil Eelam (PLOTE), a pro-
government Tamil paramilitary organization long implicated in abuses, present at
one of the camps.

[42] While officially the camps are run by civilian authorities, in reality the military
remains in full control, ensuring, as one relief worker put it, that “nobody gets in or
out.” [...]
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[43] Displaced persons confined in the camps enjoy no freedom of movement and are

not allowed any contact with the outside world.[...]

[44]Several relief workers working with displaced persons told Human Rights Watch

[...

that many are devastated because they have been separated from their family
members and have no information about their relatives [...]. International
agencies have been trying to assist with family reunification at least for those who
made it to Vavuniya, but since the authorities have not provided them with IDP
registration lists from different camps, so far it has been virtually impossible.

[45] Sri Lankan authorities maintain that detention at the camps is a security measure

to protect displaced persons from possible LTTE reprisals. While the government
has an obligation to protect internally displaced persons, it cannot do so at the
expense of their lawful rights to liberty and freedom of movement.

[46]The Sri Lankan government’s treatment of displaced persons violates their

fundamental rights under international law. International human rights and
humanitarian law during internal armed conflicts prohibit arbitrary detention. The
UN Guiding Principles on Internal Displacement, an authoritative framework for
the protection of displaced persons derived from international law, provides that,
consistent with the right to liberty, internally displaced persons “shall not be interned
in or confined to a camp.” The principles recognize that “exceptional circumstances”
may permit confinement only for so long as it is “absolutely necessary,” but the Sri
Lankan government has not demonstrated that such circumstances exist.

© 2009 Human Rights Watch

DISCUSSION

1.

What was the nature of the conflict between the Sri Lankan Army (SLA) and the LTTE? Did THL
still apply after May 2009, when the LTTE was officially defeated? Does THL stop applying as soon as
the hostilities end? In the present case, did THL still apply to the persons displaced as a result of the
conflict? (P IL, Art. 2(2))

(Paras [3]-[9]) Which rules of IHL does the LTTE violate when it prevents civilians from fleeing the
conflict? Which rules of IHL does it violate when it forces civilians to retreat with it? May this be
equated to deportation or forcible transfer? Do you agree with Human Rights Watch that the LTTE is
thereby using civilians as human shields? (GC I-1V; Art. 3; P I, Art. 17; CIHL, Rules 15, 22-24 and 97)

(Para. [5]) Under THL, is the LTTE allowed to restrict the freedom of movement of persons living in
LTTE-controlled areas? May it do so for security reasons? Is it really safer for civilians to be forced to
stay among LT TE members?

(Paras [10]-[11])
a.  Istheforced recruitment of civilians prohibited by the IHL of non-international armed conflict?

If the recruited persons are above 18 years of age? If they are between 18 and 157 If they are
below 15?2 (GC I-IV, Art. 3; P II, Art. 4(3)(c); CIHL, Rules 136 and 137; UN Guiding Principles
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on Internal Displacement, Principle 13 [See Document No. 56, UN, Guiding Principles on
Internal Displacement])

b. Isthere an obligation under IHL to give new recruits military training before sending them into
combat?

5. (Paras [12]-[16])

a.  What was the purpose of the safe zone declared by the Sri Lankan government? Does the
applicable IHL provide a legal basis for the establishment of such a zone? What is the difference
between the safe zone established by the Sri Lankan government and the protected zones
described in THL? (GC IV, Art. 15; P I, Arts 59-60)

b.  Does the fact that the safe zone was declared unilaterally entitle the LTTE not to respect it? Do
you agree with Human Rights Watch that the LTTE was thus allowed to enter the safe zone?
Even though it knew that civilians had gathered there in order to be protected? Is not its entry
there a violation of the provision not to locate military targets in densely populated areas? Is the
LTTE bound by this provision? (GC I-IV, Art. 3; GC IV, Art. 15; P I, Arts 58(b), 59 and 60; CIHL,
Rule 23)

c. Did the SLA violate IHL when they shelled the safe zone? Was the SLA under the obligation to
respect the safe zone that it had unilaterally declared? Do you agree with Human Rights Watch
that the SLA was not prohibited from attacking LT TE forces inside a safe zone? Shouldn't it first
have rescinded its declaration of a safe zone? In the present case, assuming that LTTE forces
were present in the safe zone, how do you assess the legality of the shelling? (GC I-1V, Art. 3;
GC IV, Art. 15; P I, Arts 51(5)(b), 52, 57, 59 and 60; CIHL, Rules 1, 11-12, 14-19)

6.  (Paras [17]-[22]) Are hospitals protected against attacks during non-international armed conflict?
Do you agree with Human Rights Watch that the presence of wounded LTTE members did not turn
the hospitals into legitimate targets? Would the presence of LI'TE members have turned a hospital
into a legitimate target if they had not been wounded but were using it for military purposes? Is
it a war crime to attack a hospital during a non-international armed conflict? (P II, Art. 11; CIHL,
Rule 28; ICC Statute, Art. 8(2)(e)(ii))

7. a. (Paras [23], [27] and [28]) Was Sri Lanka under an obligation to allow access by international
aid organizations to all those in need? Is there an obligation to allow access at least to displaced
persons? To allow access by the ICRC? To allow access to international aid organizations when
the government is not able to meet the humanitarian needs of the population? (GC I-IV, Art. 3;
P II, Art. 18(2); CIHL, Rule 55; UN Guiding Principles on Internal Displacement, Principles 3
and 24-27 [See Document No. 56, UN, Guiding Principles on Internal Displacement])

b.  (Para. [24]) May Sri Lanka restrict the movement of relief agencies? May armed Sri Lankan
military personnel accompany them? May the LTTE fire at SLA vehicles accompanying
humanitarian convoys? (GC I-IV, Art. 3; P II, Art. 18; CIHL, Rules 55-56)

. (Paras [25] and [26]) Were the parties to the conflict under an obligation to ensure the safe
passage of relief agencies when they are evacuating wounded and sick? If safe passage is
not ensured, should the parties take into account the fact that wounded and sick are being
evacuated? (GC I-IV;, Art. 3; P I, Arts 7 and 18; CIHL, Rules 56 and 109-110)

8. (Paras [29]-[46]) When may civilians be held in confinement during a non-international armed
conflict? Does the applicable IHL give any indication as to when a person may be confined? If
IHL is unclear on the matter, how should confinement be regulated? May displaced persons be
confined indefinitely? Would their need to be protected against LTTE reprisals be a valid ground
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for their confinement? (UN Guiding Principles on Internal Displacement, Principle 12 [See
Document No. 56, UN, Guiding Principles on Internal Displacement])

9. (Paras [39]-[48]) May displaced persons be confined in camps under military control? May they be
prevented from leaving the camps? May families be separated? (UN Guiding Principles on Internal
Displacement, Principles 14 and 17 [See Document No. 56, UN, Guiding Principles on Internal
Displacement])

10. (Paras [31]-[36])

a.  Which rules of THL is Human Rights Watch referring to when it says that the screening
procedures need to comply with the requirements of IHL (para. [33])? Do the screening
processes as described by Human Rights Watch violate THL? Does IHL apply to the screenings
carried out after May 20092 (P II, Art. 2(2))

b.  Does the ICRC have a right of access to those being screened? Did Sri Lanka violate IHL when
it barred the ICRC from monitoring the procedure? (GC I-IV, Art. 3)
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Case No. 197, UN, UN Forces in Somalia

A. Security Council Resolution 794 (1992)

[Source: UN Doc. S/RES/794 (December 3,1992). Available on http://www.un.org/documents/]

The Security Council,

[.]

Determining that the magnitude of the human tragedy caused by the conflict in
Somalia, further exacerbated by the obstacles being created to the distribution of
humanitarian assistance, constitutes a threat to international peace and security,

Gravely alarmed by the deterioration of the humanitarian situation in Somalia and
underlining the urgent need for the quick delivery of humanitarian assistance in the
whole country, [...]

Responding to the urgent calls from Somalia for the international community to take
measures to ensure the delivery of humanitarian assistance in Somalia,

Expressing grave alarm at continuing reports of widespread violations of international
humanitarian law occurring in Somalia, including reports of violence and threats of
violence against personnel participating lawfully in impartial humanitarian relief
activities; deliberate attacks on non-combatants, relief consignments and vehicles,
and medical and relief facilities; and impeding the delivery of food and medical
supplies essential for the survival of the civilian population,

Dismayed by the continuation of conditions that impede the delivery of humanitarian
supplies to destinations within Somalia, and in particular reports of looting of relief
supplies destined for starving people, attacks on aircraft and ships bringing in
humanitarian relief supplies, and attacks on the Pakistani UNOSOM contingent in
Mogadishu, [...]

Sharing the Secretary-General’s assessment that the situation in Somalia is intolerable
and that it has become necessary to review the basic premises and principles of the
United Nations effort in Somalia, and that UNOSOM'’s existing course would not in
present circumstances be an adequate response to the tragedy in Somalia,

Determined to establish as soon as possible the necessary conditions for the delivery of
humanitarian assistance wherever needed in Somalia [...],

[.]

Determined further to restore peace, stability and law and order with a view to
facilitating the process of a political settlement under the auspices of the United
Nations, aimed at national reconciliation in Somalia, and encouraging the Secretary-
General and his Special Representative to continue and intensify their work at the
national and regional levels to promote these objectives, [...]
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1. Reaffirms its demand that all parties, movements and factions in Somalia
immediately cease hostilities, maintain a cease-fire throughout the country, and
cooperate with the Special Representative of the Secretary-General as well as
with the military forces to be established pursuant to the authorization given
in paragraph 10 below in order to promote the process of relief distribution,
reconciliation and political settlement in Somalia;

2. Demands that all parties, movements and factions in Somalia take all measures
necessary to facilitate the efforts of the United Nations, its specialized agencies
and humanitarian organizations to provide urgent humanitarian assistance to the
affected population in Somalia;

3. Alsodemandsthatall parties, movements and factions in Somalia take all measures
necessary to ensure the safety of United Nations and all other personnel engaged
in the delivery of humanitarian assistance, including the military forces to be
established pursuant to the authorization given in paragraph 10 below;

4. Further demands that all parties, movements and factions in Somalia immediately
cease and desist from all breaches of international humanitarian law including
from actions such as those described above;

5. Strongly condemns all violations of international humanitarian law occurring in
Somalia, including in particular the deliberate impeding of the delivery of food
and medical supplies essential for the survival of the civilian population, and
affirms that those who commit or order the commission of such acts will be held
individually responsible in respect of such acts;

6. Decides that the operations and the further deployment of the 3,500 personnel
of the United Nations Operation in Somalia (UNOSOM) authorized by [...]
resolution 775 (1992) should proceed at the discretion of the Secretary-General in
the light of his assessment of conditions on the ground [...];

7. Endorses the recommendation by the Secretary-General [...] that action under
Chapter VIl of the Charter of the United Nations should be taken in order to
establish a secure environment for humanitarian relief operations in Somalia as
soon as possible;

8. Welcomes the offer by a Member State described in the Secretary-General’s letter
to the Council of November 29, 1992 (5/24868) concerning the establishment of
an operation to create such a secure environment; [...]

10. Acting under Chapter VIl of the Charter of the United Nations, authorizes the
Secretary-General and Member States cooperating to implement the offer
referred to in paragraph 8 above to use all necessary means to establish as soon as
possible a secure environment for humanitarian relief operations in Somalia; [...]
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B. Security Council Resolution 814 (1993)

[Source: UN Doc. S/RES/814 (March 26, 1993). Available on http://www.un.org/documents/]

The Security Council,

[.]

Commending the efforts of Member States acting pursuant to resolution 794 (1992) to
establish a secure environment for humanitarian relief operations in Somalia,

Acknowledging the need for a prompt, smooth and phased transition from the Unified
Task Force (UNITAF) to the expanded United Nations Operation in Somalia (UNOSOM I1),

Regretting the continuing incidents of violence in Somalia and the threat they pose to
the reconciliation process, [...]

Noting with deep regret and concern the continuing reports of widespread violations of
international humanitarian law and the general absence of the rule of law in Somalia,

[.]

Acknowledging the fundamental importance of a comprehensive and effective
programme for disarming Somali parties, including movements and factions, [...]

Determining that the situation in Somalia continues to threaten peace and security in
the region, [...]

Acting under Chapter VIl of the Charter of the United Nations, [...]
5. Decides to expand the size of the UNOSOM force and its mandate [UNOSOM 1]
[..]

7. Emphasizes the crucial importance of disarmament and the urgent need to build
on the efforts of UNITAF [...];

9. Further demands that all Somali parties, including movements and factions, take
all measures to ensure the safety of the personnel of the United Nations and
its agencies as well as the staff of the International Committee of the Red Cross
(ICRQ), intergovernmental organizations and non-governmental organizations
engaged in providing humanitarian and other assistance to the people of Somalia
in rehabilitating their political institutions and economy and promoting political
settlement and national reconciliation; [...]

12. Requests the Secretary-General to provide security, as appropriate, to assist in
the repatriation of refugees and the assisted resettlement of displaced persons,
utilizing UNOSOM Il forces, paying particular attention to those areas where major
instability continues to threaten peace and security in the region;

13. Reiterates its demand that all Somali parties, including movements and factions,
immediately cease and desist from all breaches of international humanitarian law
and reaffirms that those responsible for such acts be held individually accountable;
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14. Requests the Secretary-General, through his Special Representative, to direct the

Force Commander of UNOSOM Il to assume responsibility for the consolidation,
expansion and maintenance of a secure environment throughout Somalia, taking
account of the particular circumstances in each locality, on an expedited basis in
accordance with the recommendations contained in his report of March 3, 1993,
and in this regard to organize a prompt, smooth and phased transition from
UNITAF to UNOSOM II; [....]

DISCUSSION

1.

a.  Are the demands made by the resolutions on the protection of humanitarian convoys in line
with the pertinent rules of IHL? Does THL provide a right to humanitarian aid? If so, for whom?
Only for civilians? Also in non-international armed conflicts? (GC IV, Arts 23, 59 and 142, P I,
Arts 69,70 and 81; P I, Art. 18)

b.  Does the UN’s recent practice, as part of its peacekeeping mandate, of sending troops to ensure
effective provision of humanitarian relief reaffirm the right to humanitarian assistance?
(Security Council Resolutions 794, para. 10, and 814, para. 14)

c. Do attacks on personnel providing relief supplies constitute a violation of IHL? Are they grave
breaches of THL? Even attacks on armed UN forces providing relief? (GC IV, Arts 3,4,23,27,59,
142 and 147, P I, Arts 50, 51(2), 69, 70,81 and 85; P II, Arts 4(2)(a), 13(2) and 18)

a.  If the UN forces are authorized to use force to establish and maintain a secure environment in
Somalia for providing humanitarian aid, does the UN become a party to the conflict and hence
internationalize a non-international armed conflict? Or can the UN forces be considered for
purposes of the applicability of IHL as armed forces of the troop-contributing States (which
are Parties to the Geneva Conventions), and can any hostilities be considered as an armed
conflict between those States and the party responsible for the opposing forces? Does Somalia
thereby become an occupied territory to which Convention IV applies? Which provisions of
Convention IV applicable to occupied territories can appropriately apply to such a UN presence
which contradicts its own basic aims?

b.  The Security Council authorizes the UN forces “to use all necessary means” (Resolution 794,
para. 10). Are such measures limited by THL? If so, by the IHL of international or non-
international conflicts? Is the UN a Party to the Conventions and Protocols? Can the UN
conceivably be a party to an international armed conflict in the sense of Art. 2 common to
the Conventions? What do you think of the argument that THL cannot formally apply to these
or any other UN operations, because they are not armed conflicts between equal partners but
law enforcement actions by the international community authorized by the Security Council
representing international legality, and their aim is not to make war but to enforce peace?

c.  Can you imagine why the UN and its Member States do not want to recognize the de jure
applicability of THL to UN operations or to establish precisely which principles and spirit of
IHL they recognize as being applicable to UN operations?

d. Do attacks on the Pakistani UNOSOM contingent constitute a violation of IHL? Are they grave
breaches of THL? Are the members of that contingent civilians or combatants? Are they “taking
no active part in hostilities”? Even if they are creating a secure environment for humanitarian
relief to be brought to Somalia?

Do the resolutions enforce jus ad bellum or jus in bello, or both? Is such mixing of the two detrimental
to respect for [HL?
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Case No. 198, Belgium, Belgian Soldiers in Somalia

A. Korad Kalid v. Paracommando Soldier

[Source: Available under No. 7 AR. 1995 at the Auditorat Général pres la Cour Militaire, Brussels; not published,
original in Dutch, unofficial translation.]

THE MILITARY COURT,

Permanent Dutch-Language Chamber, in Session in Brussels,
has Issued the Judgment Below

IN THE MATTER OF:

THE PUBLIC PROSECUTOR’S DEPARTMENT and
104 Korad Kalid Omar, resident in Kismayo, Somalia, [...]
V.
105 V[..]J[..1F[...1J[...], [...], 3" Para Battalion in Tielen,
standing accused that

As a soldier on active service in Kismayo, Somalia, he did, on August 21, 1993,
deliberately wound or strike Ayan Ahmed Farah; [...]

* ¥ ¥

Notice of appeal having been given [...] against the judgment after trial handed down
by the Court Martial in Brussels, [...]

states that the Court Martial, having considered inter alia: [...]

That the accused'’s conduct should be tested against the rules of engagement which
served as a guide for the Belgian troops in Somalia;

That, as a soldier, the accused formed part of a Belgian contingent dispatched to protect
a humanitarian operation; that the deployment of military forces presupposes that
the humanitarian operation could be threatened by force and that the international
community considered that legitimate force could be used to curb or neutralize
unlawful force;

That despite the peaceable intentions of the Belgian and other troops, they had to
deal both in Somalia and elsewhere with hostile armed elements;

Thatin those circumstances the Belgian officers were compelled to take security measures
in order to perform their mission and ensure their own safety and that of their men;

That the facts took place at check-point Beach, where the base was protected by a
wall; that guard posts were set up in front of the wall and that barbed wire fencing was
put up in front of those guard posts;
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That on the night of August 20 to 21, 1993, the accused was on guard duty between
two and three o’clock in Post 3, with orders to prevent anyone from penetrating into
the safety area, i.e., through the barbed wire fencing;

That he suddenly spotted a shadow which he identified as a child; that he carried out
his instructions; that it was subsequently found that Liebrand, who was manning Post 4
and had a night-glass, reacted in exactly the same manner, i.e., he fired a warning shot
followed by a shot aimed at the legs;

That the accused and Liebrand interpreted and carried out the same orders and
followed the same rules of engagement, in the same circumstances and in the same
way; that it may thus be stated that the reaction and assessment of both soldiers were
correct;

That the intruder was indeed a child; that it is nevertheless an unfortunate and
regrettable fact that, in certain cultures and certain circumstances, despite the
International Convention on the Rights of the Child, children are wrongfully used in
war situations or in the use of force;

That the accused’s duties at the time of the facts were difficult and dangerous; that
he had to take a decision in a fraction of a second; that his safety and that of his unit
could depend on his decision; that it would be unfair to judge his conduct during that
night from a comfortable situation far in time and space from where it was exercised;
that the fact that his colleague Liebrand reacted in the same way must be given more
weight than theoretical speculations;

That it must rather be emphasized that, by aiming at the legs, he limited the necessary
damage to such an extent that the Court Martial noted with satisfaction that Doctor
Pierson was able to conclude that “she got away with a scar on her buttock”; [...]

lll. WITH REGARD TO THE CASE ITSELF

1. Introduction

Whereas the facts of the charge lie within the context of the duties which the accused
was performing on August 21, 1993, as a member of UNOSOM, the UN humanitarian
operation in Somalia;

Whereas, in the performance of these duties, the accused saw it as his duty at a given
moment, as night guard, to fire an aimed rifle shot at the legs of the child, then aged
twelve, of the claimant in the civil action; that in so doing he wounded the victim;

2. With regard to the argument of the defence
[...]
Whereas, according to the provisions of Article 70 of the penal code, no offence

has been committed if the act is prescribed by law and ordered by the competent
authority;
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Whereas in Article 417 of the penal code the law as a general rule presumes the
momentary need for self-defence when it is a question of preventing, by night, the
climbing or breakage of the fences, walls or accesses to an inhabited house or flat or
its dependencies;

3. With regard to the requirements for citing a superior’s order as grounds for
justification

Whereas, in accordance with domestic and international law, it is necessary to check
the legitimacy of every order given;

Whereas, in other words, to be able to claim a superior’s order as grounds for justification:

(@) the cited order must be given beforehand, and its implementation must
correspond to the purpose of that order,

(b) the cited order must be issued by a legitimate superior acting within the limits
of his authority,

(c) the order issued must be legitimate, i.e., in conformity with the law and
regulations;

Whereas, in connection with this last point, it may generally be assumed that a
soldier of the lowest rank may base his actions on the assumption that the order was
legitimate;

Whereas a careful investigation must be made to establish whether the force dictated
by the senior officer did not exceed that which was absolutely necessary to bring
about the intended action;

Whereas the conduct of which the defendant stands accused will be more closely
examined hereafter in the light of the above;

4, With regard to the order given to the accused on August 21,1993

Whereas, according to the defence, the order given to the accused during his duties
as a night guard at the time of the facts was “to defend and prevent anyone from
penetrating into” the cantonment of various Belgian military units [...];

5. With regard to the rules of engagement and their legal nature

Whereas this order, cited by the accused in the context of Article 70 of the penal
code, must also be viewed in conjunction with the other, more general and earlier
permanent instructions given him in the form of the rules of engagement;

Whereas the said rules of engagement are to be understood as meaning the general
directives issued by the competent authority in the matter (in this instance, the UN as
the international political authority);

Whereas these rules of engagement are intended to give as precise instructions
as possible to the armed forces under the direct or indirect command of the
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aforementioned competent (political or military) authority on the circumstances in
which they may use all forms of force in the performance of their duties in an existing
or possibly impending armed conflict;

Whereas these rules of engagement initially took the form of a mandate under
international administrative law;

Whereas they have this nature with respect to both the Member States called upon
by international bodies to take part in certain operations and the commanders that a
Member State makes directly available to the international organization concerned;

Whereasthe Member States, on the otherhand, also “translate” the rules of engagement
in the form of an order, relating to the use of armed force, for the troops they deploy;

Whereas, if this (oral or written) order to Belgian military personnel is to translate into
an obligation of obedience and thus be admissible in a prosecution for insubordination
under the terms of Articles 28 et seq. of the military penal code, it must, on the one
hand, be issued by a hierarchical or operational superior of the same nationality, within
the meaning of said Article 28 of the military penal code; and whereas it may, on the
other hand, be disobeyed if its implementation can clearly involve the commission of
a crime or offence (see Article 11, para. 2, subpara. 2, of the Tuchtwet (Code of Military
Discipline [Law of 14 January 1975, available in French on http://vvvvvv.just.fgov.be]));

Whereas, in the actual drafting of the rules of engagement, account must be and was
taken of the other relevant legal provisions issued, and as a rule only the legislator can
repeal or suspend a legal provision;

Whereas, regardless of the form in which they are set out, rules of engagement are not
to be regarded as orders similar to legislation;

Whereas the Court can further agree with the theoretical views put forward by the
Public Prosecutor’s Department in its submission regarding the rules of engagement;
whereas, more specifically, the Public Prosecutor’s Department correctly points out
that the actual content of the rules of engagement discussed here is influenced by a
number of rather incidental factors, legal standards and factual items, such as:

- theidentity of the political authority involved,
- the nature of the ongoing operation,

- international law, including the law of armed conflicts and the relevant
treaties,

- the "host nation’s” legislation,

- the domestic legal provisions of the Member States placing their armed forces
at the disposal of the international organization concerned,

- and, obviously, not least the existing operational requirements and the
national or international aims involved;

Whereas, while all these factors must undoubtedly be and were taken into account
in the establishment and definition of rules of engagement by the Member State,
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the criminal judge must, in assessing the grounds for justification as specified, for the
purposes of the case before him, in Article 70 of the penal code, primarily test the
conduct of the accused soldier who implemented the rules of engagement against the
order as actually issued by the hierarchical superior from the Member State concerned
to the soldier of his own nationality;

Whereas for the accused soldier the rules of engagement thus took the form of an
order, both de jure and de facto;

6. With regard to the rules of engagement as they were to be implemented by the
accused on August 21,1993 [...]

Whereas even though the prosecution file contains no information on the name and
rank of the Belgian superior who laid down the rules of engagement as an order and
line of conduct for the accused, there is not the slightest doubt that those rules of
engagement were issued to the accused by a Belgian superior; [...]

Whereas, in essence, at the time of the facts attention had to be paid first and foremost
to the pertinent factors below:

1) the accused was given defensive orders;

2) in implementing these defensive orders, the accused was authorized to use
deadly force in response to hostile acts or clear signs of imminent hostilities;

3) in the event of an attack or threat by unarmed individuals, the accused was
entitled to use reasonable minimal force to repel the attack or threat after a
verbal warning, a show of strength and the firing of warning shots;

4) the accused was entitled to regard armed individuals as a threat;

5) only minimum force was ever to be used.

7. With regard to the manner in which the accused carried out the orders given to
him on August 21,1993 [...]

Whereas the accused acted with the necessary care and in accordance with the law in
the given circumstances;

Whereas, on observing the child creep through the concertina and thus arrive in the
immediate vicinity of the bunker, he first gave the necessary verbal warnings in both
Somali and English;

Whereas he then fired two warning shots into the ground about 50 cm away from the
child, who still showed no reaction;

Whereas he finally decided to fire an aimed shot;
Whereas he fired this aimed shot at non-vital organs, viz. the legs;

Whereas the infiltration detected terminated only with this aimed shot;
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Whereas the procedure followed by the accused was the only possible one to fulfil his
defensive duty;

Whereas the accused had to regard the threat as real and, in order to ward off this
threat, used minimum force after giving the required warnings;

Whereas the accused was physically incapable of catching the intruder (in view of
the special position of the bunker, which was accessible only from the rear along an
aperture in the cantonment wall);

Whereas it was unrealistic to call upon other reserve facilities, e.g., the picket;

Whereas in view of the possible imminent attack, the reaction had to be prompt and
this reaction was also commensurate;

Whereas, all being considered, there was no other action suitable in the circumstances
which could be taken to prevent further penetration;

Whereas the orders had been given beforehand, and their implementation
corresponded to their intention;

Whereas the order was legitimate and was issued by a legitimate superior acting
within his authority;

Whereas the force used was unmistakably proportional to the nature and extent of
the threat;

Whereas, furthermore, it may be remarked that another guard acted in almost the
same manner as the accused;

Whereas in this connection, and to conclude, it may also be remarked that, contrary to
what the defence claims, one must reasonably accept that the victim was hit by a shot
from the accused and not by the shot from the aforementioned other guard; whereas
here attention must be paid primarily to the short distance from which it was fired; [...]

ON THESE GROUNDS,
THE COURT,
[..]

Declares the accused not guilty of the charges brought against him; [...]



Part Il - Belgian Soldiers in Somalia 7

B. Osman Somow v.Paracommando Soldier

[Source: Available at the Auditorat Général pres la Cour Militaire, Brussels; not published, original in Dutch,
unofficial translation]

PRO JUSTITIA
No. 51 of the Judgment
Nos. 102 and 103 of the session record

THE MILITARY COURT,
permanent Dutch-language chamber, in session in Brussels,
has issued the judgment below

IN THE MATTER OF:

THE PUBLIC PROSECUTOR’S DEPARTMENT and
102 Osman Somow Mohamed, resident in Jilib-Gombay-Village, Somalia, [...]
V.
103 D[...] A[...] Maria Pierrel...], R/69016, Paracommando Battery
in Braaschaat,

standing accused that

As a soldier on active service in Kismayo, Somalia, he did, on April 14, 1993, accidentally
cause the death of Hassan Osman Soomon through a lack of foresight or care, but
without the intention to assault another person; [...]

* ¥ ¥

Notice of appeal having been given [...] against the judgment after trial handed down
by the Court Martial in Brussels, [...]

states that the Court Martial, having considered inter alia: [...]

That Belgium, along with many other countries, dispatches soldiers to protect
humanitarian operations; that the dispatch of military troops is justifiable only insofar
as humanitarian operations are threatened by force and the international community
considers that it has the right to neutralize or curb such force by means of another,
legitimate, force;

That events over the past few years have shown that such operations are dangerous
not only for the populations whom they are intended to help, but also for those
who are given the unenviable task of using the force authorized by the international
community;

That the first question to be put is whether the use of a weapon which caused the
death of Hassan Osman Soomon was justified and whether, in the use of this weapon,
an error was made which would not have been committed by a regular, cautious,
highly trained soldier; [...]
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That the accused was assigned on July 14, 1993, between 7.00 and 9.00 a.m., to an
observation post on the Kismayo beach with orders to guard a shooting sector
between barbed wire fences on his left and an imaginary line on his right within which
were at least two wrecked ships, with the instruction that no-one was to enter that
sector and that no-one should have the opportunity to “install” himself in the wrecks;

That the investigation has established that there was a person to the right of the
largest ship; that the accused, after issuing all the specified warnings, aimed at the
port side of the hull as a warning and in order not to hit the person on the starboard
side of the hull, that the bullet (probably, for nothing is certain) ricocheted and struck
the victim who was also in the forbidden area;

That it has not been established from the overall investigation that the accused
formally exceeded the rules of engagement, and that no fault, or even carelessness,
has been proven to the satisfaction of the law; [...]

lll. WITH REGARD TO THE CASE ITSELF

1. Introduction

Whereas the facts of the charge lie within the context of the duties which the accused
was performing on July 14, 1993 [...] as a member of UNOSOM, the UN humanitarian
operation in Somalia; [...]

Whereas, in the performance of these duties, the accused unintentionally killed the
victim;

2. With regard to the argument of the defence

Whereas the defence, moving for acquittal, claims that not the slightest fault can be
attributed to the accused; [...]

Whereas, according to the provisions of Article 70 of the penal code (available in French on
http7/wwwjustfgovbel, No offence has been committed if the act is prescribed by law and
ordered by the competent authority;

Whereas Article 260 of the penal code provides grounds for justification in favour of
an official who has carried out an unlawful order issued to him by a superior in matters
falling under the latter’s authority; [...]

Whereas the objective ground for justifying the application of the law and the
admissibility of the lawful order issued by the competent authority cannot justify any
subjective lack of precaution;

Whereas a defendant who has carried out a lawful order in an imprudent manner may
not invoke the provisions of Article 70; whereas this also applies to persons belonging
to the forces of law and order;

Whereas a person belonging to such forces who incorrectly carries out an order from
his superior may not invoke Article 260 of the penal code either; [...]
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3. With regard to the order given to the accused on July 14,1993

Whereas the accused, in his statement drawn up on the date of the facts, claims that
his instructions were to drive out any person found in a certain area of the beach at
KISMAYO, SOMALIA, using all possible means of intimidation;

Whereas this statement is not contradicted by any other information in the file;

Whereas, in fine of the undated report [...], deputy prosecutor FRANSKIN emphasizes
the military importance of the order, to wit that the shipwreck lying in the forbidden
area could be used by a sniper;

Whereas the order, as described above, to be obeyed by the accused must be viewed
also in conjunction with the other, more general instructions issued to him, whether in
the form of regulations or in the form of rules of engagement and codes of conduct;

Whereas if ajudgment s to be based on the compulsory nature of rules of engagement,
it is not enough purely and simply to assume beforehand the binding character of
those rules; whereas their precise legal nature must first be determined; whereas, for
the accused, the rules of engagement in question also took the form of an order, both
de jure and de facto;

Whereas, in connection with the said rules of engagement, account must indeed be
taken of the instructions as actually given to the accused;

Whereas, according to the Public Prosecutor’s Department, the rules of engagement
[...], were applicable to Operation UNOSOM Il starting from May 4, 1993;

Whereas the defence does not dispute this fact;

Whereas, therefore, the order given to the accused at the time of the facts allowed him
to make considered use of the weapon as the very last means of subduing an unarmed
person who constituted a threat to the discharge of his mission in the controlled area;
whereas, in firing any shot, he had to take considerable care to avoid any collateral
harm;

Whereas eventhe law of armed conflicts contains obligations regarding the precautions
to be taken in order to spare the population during attacks (Article 57 of Protocol | of
May 8, [sic] 1977 additional to the Geneva Conventions of August 12, 1949);

4. With regard to the manner in which the accused carried out the orders given to
him on July 14,1993

Whereas the Court, after examining the documents on file and the case presented in
court, reaches the conclusion that the accused correctly carried out the order given to
him in that, in the given circumstances, he behaved with the care required of a regular,
cautious, highly trained soldier and in accordance with the law;

Whereas the Public Prosecutor’'s Department rightfully does not dispute “that the
accused was authorized in the given circumstances to fire a warning shot”;
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Whereas the “force” inherent in the firing of that warning shot was proportional to the
extent of the established threat, and it can be recalled that it was never the accused’s
intention to harm anyone’s bodily integrity;

Whereas it must be remembered that that warning shot was necessary to intimidate
a person, never identified, who was entering the forbidden area and also that that
person was, from the accused'’s position, to the right of the wreck;

Whereas the Public Prosecutor’s Department and the claimant in the civil action blame
the accused for having selected the curved steel bow of the wreck as his aiming point
and not, for example, the flat surface of its pilothouse;

Whereas it may also be concluded from the account of the facts that:

- the accused did indeed choose the port side of the curved steel bow of the
wreck as his aiming point;

- the victim was fatally wounded as a result of the ricochet of the warning shot
fired by the accused, and that it must be noted that the victim entered the
area monitored by the accused from behind the wreck;

- before that time the accused had not noticed the victim’s presence at all and
that, moreover, in view of his position, he had not been able to notice it before,
especially as he was observing the state of the area through his binoculars;

Whereas the legal question to be answered is also whether the accused failed to
exercise foresight and care when firing his warning shot;

Whereas this question must be answered in the negative since, in view of the curvature
of the steel bow of the wreck, the bullet could only have ricocheted towards the area
which no-one was allowed to enter;

Whereas it may be assumed that the accused selected this aiming point precisely
in order that the person with regard to whom he was required to take intimidation
measures should not be injured or killed by a ricocheting bullet;

Whereas it is very clear from the report of the investigation conducted by deputy
prosecutor FRANSKIN on the spot that the victim was fatally wounded at only some
five metres from the port side of the wreck;

Whereas this relatively short distance supports the accused’s claim that he had never
seen the victim and could not therefore take account of his presence;

Whereas the accident may be ascribed solely to a set of unfortunate circumstances
which could not be foreseen by the accused; [...]

ON THESE GROUNDS,
THE COURT,
[..]

Declares the accused not guilty of the charges brought against him, taking into
account the change in the date of the facts and the identity of the victim; [...]
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DISCUSSION

1.

a.

Does the applicability of IHL depend on whether the accused, as part of a Belgian contingent of
UNOSOM, are considered to be under Belgian authority? Or that of the UN?

Does IHL apply in these circumstances to these UN forces? What do you think of the argument
that THL cannot formally apply to UN operations, because they are not armed conflicts between
equal partners but law enforcement actions by the international community authorized by the
Security Council representing international legality, and their aim is not to make war but to
enforce peace?

Can the accused be considered for purposes of the applicability of THL as members of the
armed forces of Belgium (which is party to the Geneva Conventions), and can any hostilities
they engage in be considered an armed conflict between Belgium and Somalia?

Assuming that THL applies to the accused, although they are on a UN mission, does THL
apply to the situation in Somalia? Is there an armed conflict? Is it an international or non-
international armed conflict? Could the IHL of international armed conflicts apply even if there
were no hostilities between UN forces and regular Somali armed forces? If only events like
those described in either of the cases occurred, could the situation be qualified as an armed
conflict? (GC IV, Art. 2)

If the THL of international armed conflict applied, were the acts of either of the accused to be
judged under the law governing the conduct of hostilities? (P I, Art. 51(2)) Or under the provisions
on the treatment of protected civilians? (GC IV, Arts 27 and 32) Were those provisions violated?

Did the acts of the accused violate IHL independently of whether the Belgian operations in
Somalia were subject to the laws of international or of non-international armed conflicts?
(GCI-IV,Art.3)

IfTHL does not apply, is the accused’s shooting of the child, in Case A., prohibited by international
law? If IHL applies, does it provide special protection for children? Are the rules on this special
protection relevant in this case? (GC IV, Art. 50; P I, Art. 77; P II, Art. 4(3))

If IHL applies, were the shootings in these cases governed by IHL, by international human
rights law, or by both? Which of the two branches of law contains sufficiently detailed rules to
enable the accused’s behaviour to be prosecuted?

Does international human rights law apply during an armed conflict? Even to hostile acts
committed by combatants? If these acts don’t necessarily violate the right to life?

Did the accused’s acts conform to Art. 57 of Protocol I? Particularly in Case B., did the Court
correctly conclude that the accused exercised the appropriate level of foresight and care?
Assuming that the IHL of international armed conflicts is applicable, is Art. 57 at all applicable
to such uses of force as those of the accused?

Were the accused’s acts in conformity with UN standards for law enforcement officials, e.g., the
Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, adopted by the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, 19907

[Principle 9 reads: Law enforcement officials shall not use firearms against persons except in self-defence
or defence of others against the imminent threat of death or serious injury, to prevent the perpetration of
a particularly serious crime involving grave threat to life, to arrest a person presenting such a danger and
resisting their authority, or to prevent his or her escape, and only when less extreme means are insufficient
to achieve these objectives.In any event,intentional lethal use of firearms may only be made when strictly
unavoidable in order to protect life]

Are those principles applicable to the accused’s acts even in an international armed conflict? Did
the threats in either case constitute a situation as described in Principle 9 warranting such action
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by the accused? Is factor 3) mentioned in Case A., section I1. 6., consistent with Principle 9 of the
Basic Principles? Were the orders given to the accused in Case B. consistent with Principle 9?
When may a superior order provide a defence against charges of a violation of IHL? When does
a superior order prevent punishment for such a violation? When does it reduce punishment for
such a violation? (ICC Statute, Art. 33) [See Case No. 23, The International Criminal Court]
In the first case, could the accused, as a mere rank-and-file soldier, know if the order received
was legal?

Are Arts 70 and 260 of the Belgian Criminal Code compatible with IHL as regards an order to
commit a war crime?
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Case No. 199, Canada, R. v. Brocklebank

[N.B.: Clayton Matchee, the Canadian soldier suspected of being the leader of the military group which beat to
death a Somalian adolescent, Shidane Arone,in 1993, appeared in court for the first time on 23 July 2002 (Source:
Le Devoir, Montréal, 24 July 2002)]

[Source: Canada, Court Martial Appeal Reports, Volume 5 Part 3, 1995-1997; footnotes partially reproduced.
Paragraph numbers have been added to facilitate discussion.]

HER MAJESTY THE QUEEN

Appellant,
V.
D.J. Brocklebank
(Private, Canadian Forces), Respondent

INDEXED AS: R.v. BROCKLEBANK
File No.: CMAC 383
Heard: Toronto, Ontario, 29 January, 1996
Judgment: Ottawa, Ontario, 2 April, 1996
Present: Strayer C.J., Décary and Weiler JJ.A.

[Décary J.A:]

[.]

THE FACTS

[.]

[5.] Iwould add the following to the description of facts set out by my colleague:

Prior to the departure of the Canadian contingent to Somalia, the Canadian
Forces did not instruct the soldiers as to their role and duties as participants
in a peacekeeping mission. Nor is there evidence that during their general
training soldiers were ever instructed with respect to peacekeeping
missions as opposed to war operations.

On March 16, 1993, Private Brocklebank, [...] who was coming down with
dysentery, went to bed early, without knowing that he was to be assigned
later onin the evening. From the time he went to bed until he was awakened
by Master Corporal Matchee (“Matchee”) at approximately 2300 hours, he
did not get up, did not leave his tent and did not have any knowledge of
the fact that there had been an arrest and that both Matchee and Private
Brown (“Brown”) had been torturing the prisoner.

At approximately 2045 hours on the night of March 16, 1993, Sergeant
Hillier's patrol captured a Somali youth, Sidane Arone (“Arone”). Flexicuffs
were placed on the prisoner’s wrists, a baton was placed under his arms at
the back, and he was walked through the camp in this way by Captain Sox
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(“Sox") and by Brown. On the way to the bunker, they stopped briefly at the
Command Post so that Sox could tell Major Seward (“Seward”) that they had
captured someone.

Brown testified that he had been ordered by Sox to go to the front gate and
to get whoever was on gate guard duty, which happened to be Matchee.
According to Brown, once Matchee had come to the bunker, Sox had told
Matchee, “You are in charge of the prisoner”. Sox was the only witness
who testified that it was standard operating procedure for the person who
was the gate guard to pull back, stay at the bunker location and assume
responsibility for the prisoner. Brown, Corporal Glass, Sergeant Hooyer and
Sergeant Hillier all testified to the fact that no such standard operating
procedure existed.

Once they reached the bunker, the prisoner was secured by Matchee and
by Brown. Sox gave instructions to Matchee that flexicuffs were to be put
on the ankles of the prisoner to secure him.

At approximately 2100 or 2130 hours, Matchee ordered Brown to go and
get Matchee’s flashlight. When Brown returned with the flashlight, Sox,
Warrant Officer Murphy, Seward and other persons were squatted down
looking into the bunker. Brown then left the bunker area and some time
later, Matchee came to Brown’s tent and told Brown that he was going to
interrogate or hassle the prisoner. Matchee also told Brown about some
kind of an abuse order from Captain Sox, and that Captain Sox wanted the
prisoner beaten.

Brown was scheduled for gate guard duty at 2200 hours, although he first
learned that he was going to be on duty that night sometime after 1930
hours. At approximately 2200 hours, Brown was on his way to his sentry
post at the gate when Matchee ordered him over to the bunker. At that time,
according to Brown, Matchee was in charge of the prisoner while Brown
was on guard duty. [Footnote 3:Private Brown was eventually charged and convicted with one
count of torture. He was not charged with negligent performance of a military duty.] Brown de-
kitted, went into the bunker and began beating the prisoner with Matchee.

Prior to the arrival of the respondent at the bunker at approximately 2308
hours, Matchee had been beating the prisoner and was showing the
prisoner to various people, none of whom had done anything to try to stop
Matchee.

Brown testified that a flashlight was required to see anything in the bunker.

According to the respondent, when Matchee woke him at approximately
2300 hours, the respondent had no idea why he was being woken. He
understood that he was ordered to be on duty at the front gate.

After leaving his tent at approximately 2307 hours, the respondent was
heading to the front gate when Matchee called him to come over to the
bunker. The respondent testified that he believed that this was an order
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and he walked toward the bunker. As he got close to the bunker, Matchee
pointed a flashlight at a Somalian in the bunker and said, “Look what we
got here”. The respondent testified that he had no idea who the prisoner
was, nor did he have any idea as to why the person was in the state in which
he saw him.

After Matchee turned off the flashlight, he asked the respondent for his
pistol. The respondent asked what Matchee wanted it for and Matchee’s
response was something to the effect of, “Give me the f'n pistol, just give me
your pistol Brocklebank”. Brown testified that the respondent still seemed
puzzled and told Matchee, “But it’s loaded” and Matchee said, “Just give
me your pistol Brock, that’s an order”. The respondent followed the order
and gave Matchee his pistol, although he had no awareness at that point
what Matchee’s intended use of the pistol was. It was not until Matchee told
Brown, “I'd like to take a picture of me”, that the respondent understood why
Matchee wanted the pistol. Matchee then held the pistol to the prisoner’s
head and told Brown to take pictures of him, which Brown did. After this,
Matchee returned the pistol to Brocklebank.

Brown left the bunker after the picture taking. Brown testified that in
the entire time that he was in the area of the bunker, he never saw the
respondent de-kit, never saw him enter the bunker and never saw him
touch the prisoner. Further, Brown was clear that at no time did he ever see
the respondent abuse the prisoner or encourage Matchee in what he was
doing. There were no photographs of the respondent with the prisoner.

The respondent testified that after Brown had left, he remained outside the
pit while Matchee was down in the pit with the prisoner. The respondent
asked Matchee if anyone else “had seen this” and Matchee told him that
Warant Officer Murphy had kicked or hit the prisoner and that Captain Sox
had instructed Matchee to “give him a good beating, just don't kill him”.

The respondent testified that he remained outside at the entrance of the
bunker, watching the gate from the bunker. He never went down into the
pit while Matchee was present. Even though he knew the beating was
going on, he assumed it was as a result of an order given to Matchee and
he sat there, in shock, not realizing the severity of the beating.

The respondent testified that at no point had he been ordered to guard
the prisoner and that he believed that the prisoner was in the custody of
Matchee.

I shall now move on to the three grounds of appeal. [...]

THE FIRST GROUND OF APPEAL: THE CHARGE OF TORTURE

| agree with my colleague that the first ground of appeal should be dismissed.
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The accused was charged under section 269.1 of the Criminal Code of Canada
(“the Criminal Code") and under section 72 of the National Defence Act (“the
Act”), of the offence of aiding and abetting in the commission of torture. The
relevant Criminal Code provision reads as follows:

269.1 (1) Every official, or every person acting at the instigation of or with the
consent or acquiescence of an official who inflicts torture on any other
person is guilty of an indictable offence and liable to imprisonment
for a term not exceeding fourteen years. [...]

72. (1) Every person is a party to and guilty of an offence who
(@) actually commits it;
(b) does or omits to do anything for the purpose of aiding any
person to commit it;
(c) abetsany person in committing it; or
(d) counsels or procures any person to commit it.

In order to be found guilty of the offence of aiding and abetting in the commission
of torture, the panel [the members of the court of firstinstance] had to be convinced
beyond reasonable doubt that Brocklebank a) did or omitted to do something; b)
for the purpose of aiding Matchee in the commission of the offence of torture.

Assuming for the sake of discussion that the accused did or omitted to do
something, there was, in my view, not even an iota of evidence that could
establish that the respondent had formed the intention required to commit the
offence he was charged with. [...]

THE THIRD GROUND OF APPEAL: THE DEFENCE OF OBEDIENCE
TO SUPERIOR MILITARY ORDERS

The defence of obedience to superior military orders was put to the panel by the
Judge Advocate in his charge on the offence of torture. Even defence counsel
agrees that the defence he was raising was not that of obedience to superior
military orders; what he wanted to do, as my colleague puts it, was to raise the
defence of honest belief as negating the mens rea of the offence of torture. [...]

[..]

THE SECOND GROUND OF APPEAL: NEGLIGENT PERFORMANCE
OF A MILITARY DUTY

The prosecution alleges that the Judge Advocate made two fatal errors in his
instructions to the panel on the charge of negligent performance of a military
duty.

The standard of care |...]

In summary, the standard of care applicable to the charge of negligent
performance of a military duty is that of the conduct expected of the reasonable
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b)
[24.]

[25]

aa)
[35.]

person of therankandin all the circumstances of the accused at the time and place
the alleged offence occurred. In the context of a military operation, the standard
of care will vary considerably in relation to the degree of responsibility exercised
by the accused, the nature and purpose of the operation, and the exigencies of
a particular situation. [...] Furthermore, in the military context, where discipline is
the linchpin of the hierarchical command structure and insubordination attracts
the harshest censure, a soldier cannot be held to the same exacting standard of
care as a senior officer when faced with a situation where the discharge of his
duty might bring him into direct conflict with the authority of a senior officer. [...]

A de facto duty of care

Second, the prosecution alleges that the Judge Advocate failed to instruct the
panel that the respondent had a de facto duty of care as a Canadian Forces
soldier to protect civilians with whom he came in contact from foreseeable
danger, whether or not he was aware of the duty. Conversely, defence counsel
claims that the Judge Advocate erred in instructing the panel that on the charge
of negligent performance of a military duty imposed upon the respondent, the
panel could consider the “non-statutory duty of care to observe the provisions of
chapter 5 of the Unit Guide to the Geneva Conventions with respect to civilians
with whom the Canadian Forces come into contact”. [...]

The Judge Advocate was of the view that section 5 of chapter 5 of the Unit
Guide to the Geneva Conventions issued by the Chief of Defence Staff (I shall
return to the Unit Guide in more details further in these reasons) imposes on a
member of the Canadian Forces, at all times including in peacetime, a duty to
safeguard civilians in Canadian Forces custody whether or not these civilians are
in that member’s custody. The Judge Advocate further instructed that the mere
knowledge or notice of the relevant provision in the Unit Guide is sufficient to
activate the duty and render culpable under section 124 of the Act an omission
to safeguard a civilian prisoner. While it is not questioned that the Geneva
Conventions for the Protection of War Victims assert the right of civilians to be
protected from acts of violence where possible | cannot so quickly subscribe to
the Judge Advocate’s view that as a matter of military law, the Unit Guide and the
Geneva Conventions apply to peacekeeping missions and if they do, that they
create a “military duty” in the sense of section 124 of the National Defence Act. | will
elaborate my reasoning with an outline of the nature and purpose of the charge
of negligently performing a military duty, to be followed with an examination of
the nature and effect of the Unit Guide and the Geneva Conventions.

The charge of negligent performance of a military duty

The context[...]
The offence of negligently performing a military duty, [...] concerns the discharge

of any military duty. The charge relates explicitly to the manner of discharging
a military duty imposed upon a member of the Canadian Forces. [..] The
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bb)
[48]

[501]

[52]

bb)
(53]

impugned act or omission of the accused must constitute a marked departure
from the expected standard of conduct in the performance of a military duty, as
distinguished from a general duty of care. [...]

“A military duty”[...]

The conclusion, in my view, is inescapable: a military duty, for the purposes of
section 124, will not arise absent an obligation which is created either by statute,
regulation, order from a superior, or rule emanating from the government or Chief
of Defence Staff. Although this casts a fairly wide net, | believe that it is nonetheless
necessary to ground the offence in a concrete obligation which arises in relation
to the discharge of a particular duty, in order to distinguish the charge from
general negligence in the performance of military duty per se, which upon a plain
interpretation of section 124, it was clearly not Parliament’s intention to sanction by
that section.

Military duty to safeguard prisoners; the Unit Guide and the Geneva Conventions

Where prisoner in custody of the accused

It is a principle of law, recognized by counsel for both parties, that a person
who has physical custody of, and authority over a prisoner is under a duty to
safeguard that prisoner. That duty exists and is enforceable independently of the
Unit Guide and of the Geneva Conventions.

Counsel for the prosecution relies on a stream of English and Canadian
jurisprudence for what he refers to as a common law duty of care. While | agree that
the principle exists, | would hesitate to apply mutatis mutandis to the military milieu
a jurisprudence developed in a non-military context. Although all military duties
are subsumed into the broader category of legal duties, general private law duties
such as a tort law duty of care owed by prison guards to prisoners are not, in my
opinion, contemplated by the term “military duty”. As | earlier stated, it is clear that
Parliament did not intend to codify a civil law duty of care in the Code of Service
Discipline. [...]

[...] The Judge Advocate correctly instructed the panel that before they could find
Private Brocklebank guilty of the charge, they had to establish beyond a reasonable
doubt that the prisoner was in his custody, or that he had custodial responsibilities
in respect of the prisoner sufficient to invoke the military duty to safeguard the
prisoner.

Where prisoner in custody of the Canadian Forces but not in custody of the accused

The appellant contends, in what appears to have been an afterthought, that
even if the prisoner was in the direct custody of the accused, the latter was
nonetheless bound by a de facto duty to come to the assistance of an aggrieved
prisoner in Canadian Forces custody with whom he came in contact. The Judge
Advocate agreed with the prosecution. [...]
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[56.]

[581]

[59.]

[60.]

[...] Defence counsel having mentioned:

... | believe it is a matter agreed as between us, that there is no suggestion
that the Geneva Convention applies to the situation that is before you, but
it is admitted that insofar as a guard guarding a prisoner in the army has a
responsibility at common law, as we understand the ordinary common law.
The responsibility of a guard to the prisoner is so akin to what the Geneva
Convention sets out that | have no objection to you having it, but that it
will not be an issue as to whether or not, in fact, the rules of the Geneva
Convention apply specifically to what occurred in the Somalian operation.
[...]

A military duty, as | earlier found, can arise from statute, regulation, or specific
instruction, such as an order from a superior officer or an imperative from the
Chief of Defence Staff. Counsel for both prosecution and the defence concede
that there is no statutory or regulatory duty extant which imposes an obligation
on members of the Canadian Forces to take positive steps to safeguard prisoners
who are not in their direct custody. The appellant, however, relies on Canadian
Forces Publication (CFP) 318(4), Unit Guide to the Geneva Conventions, issued by
the Chief of Defence Staff on June 15, 1973, as the basis of a general military duty
of all service members to protect civilian prisoners not in their custody.

The aims of the manual, as appears from its introduction, is “to acquaint all ranks
with the principles of the Geneva Conventions for the Protection of War Victims
signed on August 12, 1949” and to comply with the provision contained in each
of the four Conventions “requiring participating nations to distribute the text
of the Convention as widely as possible and, in particular, to include a study of
these texts in programmes of military instruction”. The manual “is a guide only”.
Paragraph 5 of chapter 1 states that the provisions of the Conventions apply
“to all nations who have accepted the conventions in declared war and in any
other armed conflict which may arise” and paragraph 7 states that “(i)t therefore
follows that members of the Canadian Forces should observe all the provisions
of the Conventions when engaged in any conflict”.

Chapter 5 of the manual is entitled “Treatment of Civilians” and it deals specifically
with Convention IV of the Geneva Conventions, i.e. the Geneva Convention
Relative to the Protection of Civilian Persons in Time of War, known as the Civilian
Convention. It is noted in the first paragraph that “[t]he Civilian Convention is
designed to give protection to categories of civilians particularly exposed to
mistreatment in time of war “ and that “[ilts provisions are [...] restricted to the
inhabitants of occupied territory” [my emphasis]. Paragraph 2 specifies that “the
provisions outlined in this chapter should be regarded as the minimum standard
of treatment of any civilians with whom our armed forces come in contact”.
Paragraph 5 provides as follows:

5. Civilians are entitled in all circumstances to respect for their persons, their
honour, their family rights, their religious convictions and practices, and
their manners and customs. They must be humanely treated at all times
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[61.]

[62.]

[63.]

and protected against all acts of violence possible and, where appropriate,
against insults and public curiosity. [Footnote 31:Whether a civilian, once he becomes a
prisoner, remains a civilian for the purposes of the Civilian Convention, is a question which | need not
answer in view of the conclusion | have reached as to the applicability and meaning of the Convention.
I shall assume, for the sake of discussion, that the civilian convention treats civilians on a same footing

whether or not they are prisoners.]

I do not believe that the relevant provisions of the Unit Guide constitute specific
instructions or imperatives giving rise to an ascertainable military duty. The
provisions are, by the very words of the manual, “a guide only”.

Even if they were to be considered a specific instruction, they would not apply
to the case at bar for the simple reason that the Civilian Convention itself, which
the Unit Guide purports to explain, does not apply. The mission of the Canadian
Forces in Somalia was a peacekeeping mission. There is no evidence that there
was a declared war or an armed conflict in Somalia, let alone that Canadian Forces
were engaged in any conflict ffootnote 32:The 1949 Geneva Conventions have been approved by the
Canadian Parliament in the Geneva Conventions Act (RS.C. 1985, c. G-3, as amended). Protocols | and Il to these
Conventions, which were adopted in Geneva in 1977, were approved by the Canadian Parliament on June 12,
1990 (38-39 Eliz. 1, c. 14) in an amendment to the Geneva Conventions Act. Section 9 of Geneva Conventions Act
provides that “[a] certificate issued by or under the authority of the Secretary of State for External Affaires stating
that at a certain time a state of war or of international or non-international armed conflict existed between the
States therein or in any State named therein is admissible in evidence in any proceedings for an offence referred
to in this Act." No such certificate having been filed in this case, this court is simply not at liberty to assume the
existence of a state of war or of an armed conflict in Somalia. Without such evidence, the Convention cannot be
said to be applicable and it follows that the Unit Guide to that convention cannot apply eitherl]. There is no
evidence that the prisoner was “exposed to mistreatment in time of war” or that
the prisoner was an “inhabitant of occupied territory”. That the Civilian Convention
does not by its very terms apply to peacekeeping missions is confirmed by the
wording of the Additional Protocols adopted in Geneva in 1977. In the Commentary
on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949,
it is observed that the Civilian Convention “only protects civilians against arbitrary
enemy action, and not — except in the specific case of the wounded, hospitals
and medical personnel and material — against the effects of hostilities” and that
“although humanitarian law had been developed and adapted to the needs of the
time in 1949, the Geneva Conventions did not cover all aspects of human suffering
in armed conflict”. (General Introduction at xxix). The 1977 Protocol |, which relates
to the Protection of Victims of International Armed Conflicts and whose article 51
was meant to enlarge the concept of “protection of the civilian population” as
found in the Civilian Convention, only affords civilians “general protection against
dangers of military operations” means “all the movements and activities carried
out by armed forces related to hostilities”. The 1977 Protocol Il, which relates to
the Protection of Victims of Non-International Armed Conflicts, contains a similar
provision (article 13).

Since the Civilian Convention cannot be related to peacekeeping missions such
as the one in which the Canadian Forces were involved in Somalia. | fail to see
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[64.]

[65.]

how it could be said that the Unit Guide whose aim is to explain that Convention
applies to such missions. | find, furthermore, that there was no evidence before
the Judge Advocate that would allow the Court to assume that the peacekeeping
mission could be equated to an armed conflict within the purview of the Civilian
Convention or the Unit Guide. [...]

Even if | were to hold that the Unit Guide is a source of specific instructions whose
application should be extended to peacekeeping missions, the provision of the
Unit Guide that declares that civilians “must be humanely treated at all times and
protected against all acts of violence where possible and, where appropriate,
against insults and public curiosity” would not, in my view, establish a de facto
military duty as asserted by the prosecution.

| see no basis in law for the inference that the Geneva Conventions or the relevant
provisions of the Unit Guide impose on service members the obligations [...], to
take positive steps to prevent or arrest the mistreatment or abuse of prisoners
in Canadian Forces custody by other members of the Forces, particularly other
members of superior rank. | do not wish to comment on the duty that a superior
officer might have in similar circumstances, but assert that a military duty in the
sense of section 124 of the National Defence Act, to protect civilian prisoners not
under one’s custody cannot be inferred from the broad wording of the relevant
sections of the Unit Guide or of the Civilian Convention. | agree [...] that Canadian
soldiers should conduct themselves when engaged in operations abroad in an
accountable manner, consistent with Canada’s international obligations, the
rule of law and simple humanity. There was evidence in this case to suggest
that the respondent could readily have reported the misdeeds of his comrades.
However, absent specific wording in the relevant international Conventions and
more specifically, the Unit Guide, | simply cannot conclude that a member of the
Canadian Forces has a penally enforceable obligation to intervene whenever he
witnesses mistreatment of a prisoner who is not in his custody.

Through the Geneva Conventions Act Parliament has honoured its international
obligations and codified as offences under Canadian law the “grave breaches”
listed in the 1949 Geneva Conventions, including torture and inhumane
treatment. [...] It is not insignificant that neither the 1965 statute nor the 1990
amendment impose a specific duty on armed forces personnel to protect
prisoners in their custody. [...]

CONCLUSION [...]

[70.]

In closing, | would remark that although | am not prepared to extract from the
relevant provisions of the Unit Guide a culpable military duty to safeguard
prisoners where no custodial relationship exists between the accused and the
prisoner, | would add that it remains open to the Chief of Defence Staff to define
in more explicit terms the standards of conduct expected of soldiers in respect of
prisoners who are in Canadian Forces custody. It is open to the Chief of Defence
Staff to specify that these standards apply equally in time of war as in time of peace,
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to impose a military duty on Canadian Forces members either to report or take
reasonable steps to prevent or arrest the abuse of prisoners not in their charge
and to ensure that Canadian Forces members receive proper instructions not only
during their general training but also prior to their departure on specific missions.
Given Canada’s traditional and ongoing role as a peacekeeping nation, and the
possibility, of if not likelihood of similar circumstances arising in the future, this
might prove a useful undertaking. [...]

STRAYER C.J.: l agree [...]
WEILER J.A. (dissenting): [...]

[831]

[84]

Torture is an offence of specific intent. The Crown must therefore prove that
Brocklebank failed to act in order to assist Matchee in torturing Arone. Both the
Crown and the defence agreed that if Brocklebank was guarding Arone then
at common law he has a duty to protect him. If, however, Brocklebank was not
guarding Arone, the Crown proceeded on the basis that Brocklebank could
be guilty as a party under section 21 of the Criminal Code because he ought
to have known that he had a duty to protect civilians, and his failure to do so
aided and abetted the torture of Arone. The defence admitted that prisoners
and civilians in Canadian Forces custody must be protected against all acts of
violence as a matter of General Service Knowledge (“GSK"). As part of their battle
training, soldiers were instructed on the provisions of the Geneva Convention
for the treatment of prisoners of war as well as civilians. In materials provided to
them (specifically those in Exhibit “J”), it was clear that the Geneva Convention
specifically prohibits the torture or abuse of civilians. It was clear in these materials
that the Geneva Convention “should be regarded as the minimum standard of
treatment of any civilians with whom our armed forces come in contact with.”
The defence did not admit that the accused had specific knowledge of this duty.
The position of the Crown is that evidence of Brocklebank’s specific knowledge
of the GSK was immaterial and the Judge Advocate erred in his summation in not
clearly saying so.

Given the particular approach of the Crown, this ground of appeal must fail. In
relation to the charge of torture, Brocklebank’s specific knowledge of the GSK
was relevant to his purpose in handing over his revolver to Matchee and to
his intention in continuing to be present at the bunker. Clearly, if Brocklebank
was under a duty to protect Arone and did not do so for the purpose of aiding
Matchee to torture Arone, he could be found guilty as a party. At the opposite
end of the spectrum, it is trite to say that had Brocklebank been unarmed, his
mere presence while Arone was being tortured would not amount to aiding and
abetting if Brocklebank had no duty towards Arone. These two extremes, which
were put by the Judge Advocate, ignore a third position. Brocklebank was armed.
If the purpose of his presence was to ensure against Arone’s escape, particularly
when he was left alone with Arone while Matchee went for a cigarette, then
there was evidence upon which he could have been found guilty as a party. [...]
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[89]

[90.]

[96.]

[97]

[...] The Judge Advocate instructed the panel that before they could find that
Brocklebank was guilty of a breach of a statutory duty of care under section
124 of the National Defence Act, they must find beyond a reasonable doubt
that Brocklebank had actual knowledge of a duty under section 124 and actual
knowledge of the provisions relating to the Geneva Convention. This was an
error inasmuch as section 150 of the Act states:

The fact that a person is ignorant of the provisions of this Act or of any regulations
or of any order or instruction duly notified under this Act, is no excuse for any
offence committed by the person.

This provision imposes liability on an objective standard. [...] Earlier in his ruling
rejecting a motion by the defence that the prosecution had failed to make out
a prima facie case, the Judge Advocate expressed the view that members of the
Canadian Forces are under a duty to observe the provisions of chapter 5 of the Unit
Guide to the Geneva Convention with respect to civilians with whom the Canadian
Forces come into contact and that, specifically, the duty includes the protecting
of civilians from all acts of violence where possible. In considering whether
Brocklebank ought to have known that soldiers on a peacekeeping mission have
a duty of care towards civilians, the panel should have been instructed that it
was not necessary to prove that Brocklebank had actual knowledge of the duty
in section 124 [...]. Evidence that Brocklebank was given notification of a duty to
protect civilians, through lectures given to Brocklebank’s platoon, was presented
at trial. The average soldier would have been aware of this duty. In my opinion,
a peacekeeping mission is a military operation carried out by armed forces with
the aim of preventing hostilities and therefore within the Geneva Convention as
enlarged by the 1977 Protocols. [...]

THE THIRD GROUND OF APPEAL

At trial, Brocklebank testified that he questioned Matchee about his torture of
Arone and that Matchee responded that Sox told him to “[g]ive him a good
beating, just don't kill him.” In cross-examination, Brocklebank testified that he
did not do anything about the beating because he thought it had been ordered.
The appellant submits that the Judge Advocate erred in law when he directed the
members of the panel in respect of the applicability of the defence of superior
orders. Even if Brocklebank lacked the courage to point his pistol at Matchee and
stop him, he could have sought help. He did not do so.

In R. v. Finta, [...] the Supreme Court recognized that the defence of obedience
to superior orders was available to members of the military. The defence is not
available where the orders in question were manifestly unlawful unless the
circumstances of the offence were such that the accused had no moral choice
as to whether to follow the orders. The respondent concedes that Brocklebank
had a moral choice but submits that the orders in question were not manifestly
unlawful. To be manifestly unlawful the orders must offend the conscience of
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[98.]

[99]

every right-thinking person. Because [of] Brocklebank'’s lower rank, the defence
contends that he was not in a position to assess the lawfulness of the order.

If Brocklebank had been ordered to assist in abusing Arone, it would, in my
opinion, have been a manifestly unlawful order. As a result, there was no
evidentiary foundation for the defence of obedience to superior orders [...].

The defence raised does not appear at heart to be a defence based on
Brocklebank’s obedience to an order given by a superior: the only orders which
Brocklebank received from Matchee were to go to the pit and to give him his gun.
Rather, the defence is one of non-interference based on a belief that an order
has been given to a superior officer. The defence raised here is that Brocklebank
honestly believed that Matchee was entitled to beat Arone because Matchee
told him that Sox had said it was O.K. so long as he did not kill him. In essence,
the appellant raises the defence of honest belief as negating the mens rea of the
offence. [...]

DISCUSSION

1.

2.
3.
4.

a.  (Paras 62, 63, 89 and 90) Does the Court recognize that international humanitarian law (IHL)
is applicable to acts committed against Arone? Does Judge Décary develop his reasoning as he
says he will in para. 25? What is the opinion of Judge Weiler? What is your opinion? Was there an
armed conflict in Somalia? Were there military operations there? Was there an armed conflict
in which Canadian forces were involved? Was Canada a party to the armed conflict? If there was
no armed conflict, is that sufficient to conclude that GC IV did not apply? (GC IV, Art. 2)

b.  (Para. 62, note 32) Could the Court have decided that there was an armed conflict in Somalia in
the absence of a certificate from the Secretary of State for External Affairs confirming it?

Which rules of IHL did Canada violate with respect to the treatment of Arone? (GC IV, Arts 27,31,32)
Was Brocklebank a hierarchical superior of those who tortured and killed Arone?

a.  (Paras5and 49) Was Arone a prisoner of Canada? Was Canada responsible for Arone’s treatment,
or were the persons detaining Arone entirely responsible for it? (GC IV, Art. 29)

b. Is Canada responsible for the behaviour of Seward, Sox, Brown, Matchee and Brocklebank?
Even if they acted in violation of Canadian regulations? Even if they had acted contrary to
their orders? (P I, Art. 91) Was Canada’s responsibility limited to ensuring that its agents did
not mistreat Arone, or was it also required to ensure that third parties did not mistreat Arone?
(GCIV,Art.27)

c.  (Paras 5 and 49-52) Among those implicated (Seward, Sox, Brown, Matchee and Brocklebank),
who detained or kept watch over Arone? Did those who detained or kept watch over Arone only
have a duty not to mistreat him, or did they also have a duty to protect him? (GC IV, Art.27)

d.  (Paras 24, 25, 53-67) Was Arone in the custody of Brocklebank? In the Court’s opinion? In the
opinion of Judge Weiler? If this had not been the case, could Brocklebank have been punished
if he had mistreated Arone? If he did not have Arone in his custody, did Brocklebank, as an
agent of Canada, have to uphold Canada’s obligation to protect prisoners in Canada’s power? Is
there, in addition, a general obligation for every soldier to protect all civilians, even those not
detained? Only if they are in the power of the party to which the soldier belongs? (GC IV, Art. 27)
Is a failure to meet this obligation a grave breach? (GC IV, Art. 147; P I, Art. 86(1))
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e. (Paras 48-61, 64, 89 and 90) Did Brocklebank have “the task” of upholding Art. 27 of GC IV?
Under international law? Under Canadian law? Was this task sufficiently precise and verifiable
to render its non-performance punishable? Is knowledge of the rule a prerequisite for any
punishment in the event of a violation?

. (Para. 60) Does Art. 27 of GC IV apply only to the inhabitants of occupied territories? Is a
civilian held prisoner still a protected civilian? What is the difference between the text of Art. 27
and that of Chapter 5, para. 5, of the manual quoted in para. 60?

g.  (Paras 5 and 97-99) Could Brocklebank refuse when his superior, Matchee, ordered him to give
him his pistol? Did he have an obligation to refuse? In the opinion of Judge Weiler? If Matchee
had killed Arone with Brocklebank’s pistol, would Brocklebank have been an accomplice to the
murder? Could what Matchee did with Brocklebank’s pistol be termed torture? Was Brocklebank
an accomplice to torture?

h.  (Paras 11 and 99) If Brocklebank believed that Captain Sox had ordered the ill-treatment
inflicted on Arone, could the order justify a failure to fulfil his obligation to protect Arone? (ICC
Statute, Art. 33 [See Case No. 23, The International Criminal Court] and paras 98-99 of the
dissenting opinion of Judge Weiler.)

i.  What should Brocklebank have done when he saw Arone?

j. (Paras 64-65) Would Brocklebank have been convicted if the Court had recognized the
applicability of the Geneva Conventions?

5. Did Canada sufficiently uphold its obligation to prosecute grave breaches by bringing the direct
perpetrators to trial for the breach of IHL and the superiors for negligently performing their military
duty? To comply with ITHL, should the superiors also have been convicted as co-perpetrators or
instigators of torture? Does IHL merely require that grave breaches are punished, but leave it to
national law to decide whether superiors committed the same breach as their subordinates or the
separate breach of negligently performing their duty as commanders?

6. What are the objective factors that might have led these individuals to commit the offences?
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Case No. 200, Canada, R. v. Boland

[Source: Court Martial Appeal Court of Canada, CMAC-374, Ottawa, Ontario, May 16, 1995; footnotes omitted.]

Court Martial Appeal Court of Canada
Ottawa, Ontario, Tuesday, May 16, 1995

between:

HER MAJESTY THE QUEEN, Appellant
and

V89 944 991
SERGEANT BOLAND, MARK ADAM, Respondent

JUDGMENT
STRAYER C.J. [...]

FACTS

[..] The respondent Sergeant Boland was in command of one of the sections
of 4 Platoon. Matchee and Brown were members of that section. 4 Platoon was
commanded by Captain Sox. It was part of 2 Commando company commanded by
Major Seward. [...]

Matchee was charged but was later found unfit to stand trial. Brown was convicted of
manslaughter and torture. He was sentenced to five years imprisonment and both the
conviction and sentence have been confirmed by this Court.

Boland was charged with two offences. The first charge was for the torture of Arone,
an offence prohibited by section 269.1 of the Criminal Code as incorporated by section
130 of the National Defence Act as on offence under the latter Act. The second charge
was that of negligently performing a military duty. Boland pleaded guilty to the charge
of torture. The charge of torture was not proceeded with. [...]

The statement of circumstances, with Boland’s differing evidence noted, was as
follows. During the morning of March 16 Sergeant Boland, who was in poor health,
had been told at a meeting of the “O” group, involving section heads and their
platoon commander, that certain steps were to be taken concerning the threat of
Somalian infiltrators coming into the compound. Section commanders were told
that the company commander had said: “abuse them if you have to, just make the
capture”. Boland decided not to pass this on to his men. His section had responsibility
for guard duty that evening, including the guarding of any prisoners that might be
apprehended. Such prisoners were to be put in an unoccupied machine gun bunker
near the compound gate. After Arone was apprehended outside the Canadian
compound by a patrol headed by Captain Sox, he was delivered to Boland'’s section.
At that time Matchee was on duty and Private Brown was present when the prisoner
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was put in the bunker. At this point the prisoner was bound by his ankles and his wrists
and had a baton stuck through his elbows behind his back. Boland arrived shortly
before 2100 hours to relieve Matchee. Boland ordered Arone’s ankles released and
arranged for looser wrist binding. According to the statement of circumstances, while
Boland was there “another soldier” secured the riot baton by putting a sash cord over
one end of it, putting the cord over a roof beam, and tying it to the other end of the
baton. (Boland states that Arone was sitting on the ground with his hands bound
and the baton behind his elbows although the precise time of this state of affairs was
not clear). While Boland was present Matchee retied Arone’s ankles. He removed the
“skirt” (some kind of light garment worn by Somalian males) from Arone and tied it
around Arone’s head. He then proceeded to pour water on Arone’s head. Boland told
Matchee to stop doing that or he would suffocate Arone. (Boland’s version suggests
that Matchee may have been trying to give Arone a drink by pouring water on his
cheek. Boland also suggested that the blindfolding was proper as a security measure,
although it was not explained why a prisoner would be led through Canadian lines
without being blindfolded and then blindfolded after having seen the interior of the
bunker). Matchee remained for some time during Boland’s guard duty lasting from
2100 to 2200 hours. Matchee then left and later returned with Brown who arrived at
about 2155 to relieve Boland. In Boland'’s presence Brown punched Arone in the jaw.
(Boland in his account only referred to Brown saying something to Arone). As Boland
went off duty at 2200 hours he said to Brown and Matchee: “I don’t care what you do,
just don't kill the guy.” (According to Boland, he said “don’t kill him”, and this was said
“in a facetious sort of way, sarcastic”.)

Matchee stayed on with Brown for a time after 2200 hours during which time both are
said to have hit and kicked Arone. Matchee left and went to the tent of Corporal McKay
where he drank beer. Boland arrived at the same tent and had a beer with Matchee
and McKay. Matchee said that Brown had been hitting Arone and that he, Matchee,
intended to burn the soles of Arone’s feet with a cigarette. Boland is reported to
have said “Don’t do that, it would leave too many marks. Use a phone book on him.”
(Boland confirmed this discussion took place, but said he did not believe Matchee
and thought he was just trying to get a reaction. He said his own reply was sarcastic
and the discussion of the phone book was “flip, banter”, there being no phone books
available.) In the same conversation Boland told Matchee of the instructions from
senior officers that it was all right to abuse prisoners, on which Matchee commented
“Oh, yeah!” Again, in parting, Boland said to Matchee “I don’t care what you do, just
don’t kill him”. (Boland admitted saying this but explained it thus: “I was sick and tired
of the conversation and | just brushed him off with that”). At this point it should have
been obvious that Matchee planned to go back to the bunker. Boland himself went
to bed without returning to the bunker. Matchee did return to the bunker about 2245
and proceeded, with the acquiescence or assistance of Brown, to beat Arone to death.

Some other evidence introduced on behalf of Boland by examination or cross-
examination indicated that in these circumstances a section commander was entitled
to go to bed and that any problems experienced by a troop on duty was to be
reported to the duty officer who in this case was Sergeant Gresty. Boland testified that
he believed Brown to be a “weak” soldier from whom he would not have expected
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aggressive treatment of a prisoner. He also claimed that he was not aware of the
aggressive tendencies of Matchee who had just been assigned to his section. There
was however other evidence that Boland “knew what he [Matchee] was like” and that
“Matchee’s reputation was quite well known within 4 Platoon [...].” This reputation was
that “he could be quite a bully”.

Boland did, during his evidence in chief, confirm that he had acted negligently. [...]

The Crown, as indicated above, more generally contends that the sentence of ninety
days imposed by the General Court Martial was quite inadequate and it should have
been at least eighteen months imprisonment. [...]

ANALYSIS
[.]

Adequacy of the Sentence

[...] Apart from the inadequate instructions given by the Judge Advocate, | do not
believe it is possible to say that this panel of officers could reasonably have fixed
the sentence at only ninety days, whatever view they took of the evidence properly
before them. As a minimum it must be recognized that the respondent never disputed
the particulars of his offence, namely that he failed to ensure, as it was his duty to
do, that Arone was safeguarded. In his own examination in chief he confirmed on
several occasions that he had been negligent. The sad but unalterable fact is that
that negligence led to the death of a prisoner. Even taking the view of the evidence
most favourable to the respondent, the panel was bound to conclude that Boland had
strong reason to be concerned about the conduct of Matchee and Brown in respect of
a helpless prisoner. Even if the panel believed he did not see Brown strike the prisoner
on the first occasion and even if it concluded that Boland disbelieved Matchee’s
statement that Brown had struck the prisoner after he, Boland, had left, Boland had
admitted that he considered Brown to be a “weak” soldier who could surely not be
counted on to resist the initiatives of Matchee. He admitted having seen Matchee do
life-threatening acts to the prisoner by covering his nose and pouring water on him.
He had subsequently heard Matchee speak of intending to burn the prisoner with
cigarettes. He thus had good grounds of apprehension as to Matchee’s conduct. There
was also evidence from even some defence witnesses that Matchee’s reputation was
well known. Yet, it was clear that Boland had said at least once and probably twice in
the presence of Matchee: “I don't care what you do, just don't kill the guy”. He gave no
proper order to Matchee as to safeguarding the prisoner and left him unsupervised.
Nor was it in dispute that it was Boland'’s responsibility to take all reasonable steps
to see that the prisoner was held in a proper manner. Boland failed in that duty, with
grave consequences.

| see nothing in the instructions of the Judge Advocate, nor in the sentence, to indicate
the General Court Martial had a proper regard to the fundamental public policy which
underlies the duty of a senior non-commissioned officer to safeguard the person or
life of a civilian who is a prisoner of Canadian Forces, particularly from apprehended
brutality or torture at the hands of our own troops. That is this case. There were here
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no mitigating circumstances such as the presence of an armed or dangerous prisoner,
or even one who was physically uncontrollable. These events did not happen in the
heat of battle. There was nothing to suggest that this prisoner had caused any harm to
any Canadian or to any Canadian military property: indeed he was captured, not in the
Canadian compound, but in an abandoned adjacent compound. No one can dispute
the difficult and sometimes hazardous circumstances under which Canadian forces
were operating in Somalia in general, nor the physical problems which Boland himself
was experiencing at this time. Nevertheless these circumstances call for the exercise of
greater rather than less discipline particularly on the part of those in command of others.

It is only fair to note the good, and in some respects remarkably good, record of
the respondent both prior to going to Somalia and in Somalia itself. He carried out
some exercises involving great courage and initiative. Reports indicate that since
his conviction and sentencing he has shown a positive attitude and received good
performance evaluations. (Although automatically demoted, upon sentence of
incarceration, to the rank of private, he has since earned a promotion to corporal). He
has also suffered a major financial loss due to his demotion. Regrettably, none of this
can adequately offset, for sentencing purposes, his very serious failure to ensure the
safety of a prisoner.

The argument has also been made that more senior officers were even more
responsible for this deplorable situation and that Boland should not bear the burden.
Reference is made to the order or message said to have been passed on from the
company commander that it was all right to abuse prisoners. In the case of Boland this
argument as to the greater responsibility of superiors cuts two ways. Private Brown,
one of the lowest ranking persons involved, has been convicted of manslaughter and
torture and sentenced to five years. Boland, his immediate commanding officer who
admitted to negligence in not preventing Brown'’s criminal actions, was sentenced to
ninety days. There appears to be a disparity between these sentences. To the extent
thatjustificationis soughtin the superior “order” to abuse prisoners, Boland to his credit
recognized this to be an improper order and at one point at least decided not to pass
it on. Therefore he can hardly invoke it as a defence. With respect to the responsibility
of Boland'’s superiors, and the charges, verdicts, and sentences concerning various
commissioned officers, at least some of these remain under appeal and will have to be
dealt with on their own terms at the appropriate time.

It has also been argued since that since Boland has already served his sentence the
court should not return him to prison. This is certainly a matter for serious consideration
but it can not be elevated into a rule of law, particularly where the initial sentence was
for only ninety days. To accept that in such circumstances such a person could not
be returned to prison after an appeal would mean that Crown appeals against such
sentences would normally be pointless, the processes of appeal necessarily consuming
more time than the sentence itself. This circumstance is not of itself a sufficient reason
for refusing to increase the sentence. At the same time it is obvious that Crown appeals
from such short sentences should be expedited far more than has this one, and this
Court stands ready to assist if so requested.
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| agree with the Crown'’s submission that the offence itself could readily warrant
a sentence of eighteen months. | believe however that, having regard to all the
circumstances, including the respondent’s good record both before and after this
event and the fact that returning him to prison will cause greater hardship than if he
had served the whole of his sentence at one time, a sentence of one year incarceration
should be imposed.

DISPOSITION

The Crown's application for leave to appeal the sentence will be granted, the appeal
will be allowed, and the sentence of imprisonment will be increased to one year.

DISCUSSION

1. Which rules of international humanitarian law (IHL) did Canada violate with respect to the
treatment of Arone? (GC IV, Arts 27,31, 32)

2. Was Boland a hierarchical superior of those who tortured and killed Arone?

3. a

Did Boland know or have information which should have enabled him to conclude that his
subordinates were going to commit a breach of THL? Did he take all feasible measures in his
power to prevent the breach? (P I, Art. 86(2))

Did Boland have only command responsibility for the crime or was he also a co-perpetrator,
accomplice or instigator?

How do you explain, taking into account the circumstances described in the Boland decision,
that the authorities dropped the charge of torture, even though the Court considered in the case
against Seward that Boland “had ample means of knowing that Arone was in immediate danger
at the hands of his men and he had the opportunity to intervene but did not” [See Case No. 201,
Canada, R.v. Seward]?

Did the Court apply the correct test under IHL for assessing the knowledge and intent of
Boland? Does IHL lay down such tests? Does it leave States entirely free in this regard?

Is torture a grave breach of THL? (GC I-IV, Arts 50/51/130/147 respectively) Did Canada violate
IHL by not prosecuting Boland for torture? (GC I-IV, Arts 49/50/129/146 respectively)

4. Did Canada sufficiently uphold its obligation to prosecute grave breaches by bringing the direct
perpetrators to trial for the breach of IHL and the superiors for negligently performing their military
duty? To comply with THL, should the superiors also have been convicted as co-perpetrators or
instigators of torture? Does IHL merely require that grave breaches are punished, but leave it to
national law to decide whether superiors committed the same breach as their subordinates or may
be punished for the separate breach of negligently performing their duty as commanders?

5. Does Boland’s sentence seem appropriate to you? What factors need to be taken into consideration?

6. What are the objective factors that might have led these individuals to commit the crimes?
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Case No. 201, Canada, R. v. Seward

[Source: Court Martial Appeal Court of Canada, CMAC-376; footnotes omitted.]

Court Martial Appeal Court of Canada [...]
between:
HER MAJESTY THE QUEEN, Appellant
and
MAJOR A.G. SEWARD, Respondent
REASONS FOR JUDGMENT
CHIEF JUSTICE STRAYER

FACTS

The respondent was the Officer Commanding the 2 Commando unit of the Canadian
Airborne Regiment when it was deployed to Somalia in December 1992 as part
of a peace-keeping or peace-making assignment. It was generally responsible for
maintaining security in the town of Belet Huen and a surrounding area of about
100 square kilometres, its camp being outside the town.

There had been some problems of Somalians infiltrating the Canadian camp. When
captured they were normally detained until there was a patrol going into the town
which would take them and turn them over to the local police.

On the morning of March 16, 1993 the respondent Major Seward conducted an
Orders Group in which he gave orders and “taskings” to his platoon commanders. This
included Captain Sox as commander of 4 platoon which was responsible for providing
front gate security and the capture of infiltrators in the area. Captain Sox testified
that he was told by Major Seward on this occasion that with respect to the capture
of infiltrators “l was tasked with to capture and abuse the prisoners”. Captain Reinelt,
the respondent’s second-in-command, who was also present, said that Major Seward

said ‘you could abuse them'.” Captain Sox was surprised at this directive and asked for
clarification. He testified that the clarification he received was as follows:

| was told simply that it meant to rough up and there was something to the effect
of “teach them a lesson”.

According to the respondent what he said initially, after instructing Captain Sox to
patrol for infiltrators, was:

| don't care if you abuse them but | want those infiltrators captured.
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He further testified that upon Captain Sox requesting clarification as to whether he
wanted infiltrators to be abused, his reply was:

No. Abuse them if you have to. | do not want weapons used. | do not want gun fire
[...].

Captain Reinelt testified that while he thought the word “abuse” was a “poor choice of
words” he understood Major Seward'’s intention to be that

[w]hatever force was necessary in the apprehension of the prisoner could be used
in terms of capturing.

When one of his section commanders, Sergeant Hillier, asked him what “abuse” meant
Sox said that he told Hillier “that it was explained to me as again to rough up”.

Seward admitted in testimony at his trial that nothing during his “training as an
infantry officer or [in] Canadian doctrine [...] would permit the use of the word ‘abuse’
during the giving of orders.”

Captain Sox later held his own orders group with the section commanders and Warrant
Officer of his platoon, including Sergeant Boland who was in charge of section 3. He
testified that in passing on information from the orders group held by Major Seward,
he told his group that

We were to send out standing patrols and that we had been tasked to capture and
abuse prisoners.

According to Sergeant Boland, commander of section 3 which had been assigned
responsibility for gate security from 1800 to 2400 that night, Captain Sox had passed
on the information that “the prisoners were to be abused”. After the meeting of this “O”
group he discussed this instruction with Sergeant Lloyd, another section commander,
and they both said they were not going to pass on that information to their respective
sections. However later that evening, after a young Somalian named Shidane Abukar
Arone had been captured and was being held by Boland’s section, Boland said to
Master Corporal Matchee, a member of his section that Captain Sox had given orders
that the prisoners were to be abused.

According to Boland, Matchee’s response to this was to say “Oh yeah!”.

Unfortunately Matchee returned to the bunker where Arone was being held and he
and Private Brown proceeded to beat Arone to death. According to Brown, at one
point he urged Matchee to stop the beating. Matchee refused, “[b]ecause Captain Sox
wants him beaten for when we take him to the police station tomorrow”.

The respondent Major Seward was charged on two counts: that he had unlawfully
caused bodily harm to Arone contrary to section 130 of the National Defence Act and
section 269 of the Criminal Code of Canada; and that he had negligently performed a
military duty imposed on him contrary to section 124 of the National Defence Act. The
particulars of this negligence were stated to be that he

by issuing an instruction to his subordinates that prisoners could be abused, failed
to properly exercise command over his subordinates, as it was his duty to do so.
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He entered pleas of not guilty to both charges. The General Court Martial found him
not guilty on the first charge but guilty on the second charge and in respect to the
latter he was sentenced to a severe reprimand.

The Crown initially filed a notice of appeal against the acquittal on the first count and
with respect to the sentence on the second count. The respondent cross-appealed
against the conviction on the second count. However when the appeal came on for
hearing the only issue argued by either party was that of the fitness of the sentence on
the second count. Although in its factum the Crown had proposed that this sentence
should be increased from severe reprimand to that of dismissal from Her Majesty’s
service, during argument Crown counsel asked that the sentence be increased to
dismissal with disgrace, the maximum sentence provided for an offence under
section 124.[...]

ANALYSIS [...]
Disposition of application for leave and of sentence appeal

The Court is of the view that the appeal raises substantial issues and therefore leave to
appeal sentence must be granted. [...]

Ininterpreting the panel’s findings of fact from the record in a manner most favourable
to the respondent, it is legitimate to note some of the instructions given by the Judge
Advocate to the panel on the requirements of a finding of guilt on count 2. For example
he stated to the panel:

If you have a reasonable doubt that the conduct of or words used by Major Seward,
in the context of all the circumstances of this case, did amount to an instruction
to his subordinates to abuse prisoners then you must give him the benefit of that
doubt and the prosecution will not have proven this essential ingredient of the
offence charged.

The panel nevertheless convicted on count 2. To instruct the panel on the concept of
“negligence” in section 124 on which the second count was based, the Judge Advocate
stated:

To go further into the factors which constitute negligence | tell you that as a
matter of law the alleged negligence must go beyond mere error in judgement.
Mere error in judgement does not constitute negligence. The alleged negligence
must be either accompanied by a lack of zeal in the performance of the military
duty imposed or it must amount to a measure of indifference or a want of care by
Major Seward in the matter at hand or to an intentional failure on his part to take
appropriate precautionary measures.

The panel obviously found there to be such negligence.[...]

In short the panel must be taken to have concluded that the respondent did issue an
“abuse” order and that his doing so was no mere error in judgment. He himself confirmed



4 Case No.201

that he was taking a “calculated risk” in doing so and that nothing in his training or in
Canadian doctrine would permit the use of that word during the giving of orders.

A major issue in this appeal has been the extent, if any, to which the panel of the
General Court Martial or this Court on appeal should take into account, with respect
to sentence, the disastrous events which followed the giving of this order. It is said
on behalf of the respondent that since he was acquitted on count 1 (the charge of
causing bodily harm to Shidane Abukar Arone) the death of Arone through abuse at
the hands of the respondent’s subordinates could not be a circumstance to be taken
into account with respect to sentence. While the panel was excluded, the prosecutor
argued forcefully that it should be instructed, in the matter of sentence, that the
consequences which followed upon the giving of the respondent’s order were
relevant, particularly because they reflected a breakdown in discipline to which the
order must be taken to have contributed. Part of that breakdown in discipline involved
the beating to death of Arone. The Judge Advocate did not accept this position and in
fact instructed the panel as follows:

[...] Mr. President and Members of the Court, | instruct you as a matter of law
that because of your finding of not guilty on the first charge that you are not to
consider as an aggravating factor when deciding punishment the bodily harm or
death suffered by Mr Arone and the prosecutor’s comments in respect thereof.

The only reference the Judge Advocate made to the prosecutor’s position was
the lengthy enumeration of some eighteen factors the panel should consider in
sentencing, including “consequences of his negligence”. This was neither explained
nor elaborated upon.

In my view this was a serious defect in the instruction by the Judge Advocate to the
panel.Inthisrespecthedid not, | believe, have adequate regard to the stated particulars
of the offence upon which the respondent had just been convicted: namely, that he
had negligently performed a military duty in that he [...] by issuing an instruction to
his subordinates that prisoners could be abused, failed to properly exercise command
over his subordinates, as it was his duty to do so.

This count addressed a failure in command. The evidence when interpreted reasonably
and in a way most favourable to the respondent amply demonstrates that this failure
resulted in, at best, confusion in 2 Commando and must be taken to have led ultimately
to excesses by some of the respondent’s subordinates. This not only contributed to the
death, of which the respondent was acquitted of being a party, but also contributed to
several members of the Canadian Armed Forces committing serious lapses of discipline
and ultimately finding themselves facing serious charges. Some have gone to prison
as a result. These matters all properly related to the charge, as particularized, that the
respondent “failed to properly exercise command over his subordinates”. This was
never specifically and seriously addressed by the Judge Advocate in his instructions on
sentence. | am of the view that given the obvious findings of fact which the panel did
make, and taking the most benign view of the evidence, it is impossible to think that
a properly instructed panel would have accorded the derisory sentence of a severe
reprimand.
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The Judge Advocate failed to give any direction to the panel with respect to another
relevant matter, namely the sentences of other service personnel already convicted
in respect of the same chain of events. He did, at the request of the prosecutor, place
before the panel the fact that Private Elvin Kyle Brown and former Sergeant Boland
had been convicted of what he described as “breaches of discipline” for which Brown
was sentenced to five years imprisonment and Corporal Boland was sentenced
to ninety days detention. [...] The Judge Advocate gave no hint as to what use the
panel might make of this information. In fact the circumstances of conviction and
sentence of former Sergeant Boland were highly relevant. Both he and Seward were
convicted under section 124 of negligent performance of a military duty. Like the
respondent, Boland was not directly involved in the infliction of injury on Arone. Like
the respondent, Boland was guilty of a failure to exercise properly his command, but
neither was convicted of being a party to the actual torture and death of Arone. In the
case of the respondent, by his acquittal on count 1 he must be taken to have been
found neither to have intended nor to have been capable or reasonably foreseeing
that any of his subordinates would mistreat unto death any Somalian prisoner. In one
important aspect of course the respondent’s position was less reprehensible than
Boland's: Boland was found by this Court to have had ample means of knowing that
Arone was in immediate danger at the hands of his men and he had the opportunity
to intervene but did not. Indeed some of his comments to Matchee and Brown directly
condoned extreme abuse short of killing Arone.

Boland’s sentence was therefore an important point of comparison which should
have been explained to the panel, unless one is to believe that there can be no
comparison between the sentences of officers and of non-commissioned officers.
Boland'’s sentence being relevant to the fixing of a sentence for the respondent, it
is also important to note that, since the respondent’s trial and sentencing, Boland’s
sentence was increased from three months detention to one year imprisonment. If
Boland’s sentence is to influence that of the respondent’s, it should now be seen as
indicating an increase in the sentence of the latter.

I have concluded that the sentence of a severe reprimand should be set aside because
it is not a fit sentence. It is clearly unreasonable and clearly inadequate on the facts
which the General Court Martial must be taken to have found, on facts which were
amply proven but not referred to in the faulty instruction by the Judge Advocate, and
on the criteria which were or should have been put before the panel by the Judge
Advocate. To reiterate, the panel found him guilty of negligently performing a military
duty as particularized in count 2 namely:

“[iln that he [...] by issuing an instruction to his subordinates that prisoners could
be abused, failed to properly exercise command over his subordinates, as it was
his duty to do so.” [...]

In a passage frequently quoted by military lawyers, Lamer C.J.Cin Rv. Généreux said:

“to maintain the armed forces in a state of readiness, the military must be in a
position to enforce internal discipline effectively and efficiently. Breaches of
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military discipline must be dealt with speedily and, frequently punished more severly
than would be the case if a civilian engaged in such conduct”. (emphasis added.)

[ think it is fair to assume that in any well-run civilian organisation an order given by a
mid-level executive, leading to such disastrous consequences for his subordinates and
the organisation, would rate more than a negative comment in his personnel file, the
equivalent of a “severe reprimand”.

The Crown asked at trial for a sentence including dismissal with disgrace and a “short
period of imprisonment commensurate with the gravity of his offence”. While its
factum filed in this Court proposed an increase of sentence from severe reprimand
to that of dismissal from Her Majesty’s service, at the hearing of the appeal Crown
counsel said that the sentence should instead be increased further to dismissal with
disgrace, which is the maximum sentence provided under section 124. As noted earlier
we ensured that counsel had a further opportunity, in response to our questions,
to react to the possibility of the maximum sentence being imposed or some lesser
sentence which would still represent an increase.

After considering all the submissions, | have concluded that an appropriate sentence
would be a short term of imprisonment which | would fix at three months together
with dismissal from Her Majesty’s Service. This is not the maximum sentence, as
called for by the Crown, of dismissal with disgrace, nor is it the maximum term of
imprisonment possible for this offence which could be any term for less than two
years. | believe this falls within the acceptable range of sentences, having particular
regard to the sentence imposed on Boland by this Court of one year imprisonment.
Certainly a severe reprimand as imposed by the General Court Martial does not fall
within such a range when one considers the perilous circumstances in which this
relatively senior officer deliberately pronounced what was an ambiguous, and a
dangerously ambiguous, order. He not only pronounced it but essentially repeated it
when questioned as to his meaning. While it was found that he had no direct personal
connection with the beating and death of Arone, unlike Boland’s proximity and means
of knowledge of what was likely to occur, Seward was of a much superior rank as an
officer and commander of the whole of 2 Commando. His education, training, and
experience and his much greater responsibilities as commanding officer put on him a
higher standard of care, a standard which he did not meet.

While | recognize from the evidence before the Court Martial that 2 Commando was
working under great difficulties, those difficulties did not include active warfare.
Nothing suggests that the infiltrator problem represented any serious threat to the
lives or security of Major Seward’s unit. What the evidence did show was the existence
of a difficult situation for the maintenance of morale and discipline in which the
giving of orders required particular care. Any sentence must provide a deterrent to
such careless conduct by commanding officers which in the final analysis is a failure in
meeting their responsibilities both to their troops and to Canada. [...]

| believe that the sentence of three months imprisonment with dismissal would be a
fit sentence. [...]

Signed by B.L.Strayer C.J.
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DISCUSSION

Which rules of IHL did Canada violate with respect to the treatment of Arone? (GC IV, Arts 27,31,32)

Was Seward a hierarchical superior of those who tortured and killed Arone?

L.
2.
3.

a.

Did Seward know or have information which should have enabled him to conclude that his
subordinates were going to commit a breach of IHL? In the Court’s opinion? In your opinion?
How can Seward be considered “neither to have intended nor to have been capable of reasonably
foreseeing that any of his subordinates would mistreat unto death any Somalian prisoner” if he
told them to “abuse them”? Did the Court apply the correct test under IHL for assessing the
knowledge and intent of Seward? (P I, Arts 86(2) and 87(3))

Did Seward take all feasible measures in his power to prevent the breach?

Did Seward have only command responsibility for the breach or was he also a co-perpetrator,
accomplice or instigator? Did he not actually order his subordinates to commit the breach?

How do you explain, taking into account the circumstances described in the three cases [See
Case No. 199, Canada, R.v. Brocklebank and Case No.200, Canada, R.v. Boland], that Seward
was found not guilty of the charge that “he had unlawfully caused bodily harm to Arone™? Did
Canada violate IHL by acquitting him? Can a State violate its international obligations through
an acquittal delivered by an independent and impartial court? Is it not sufficient to prosecute in
order to uphold international law? (GC I-IV, Arts 49/50/129/146 respectively)

Did Canada sufficiently uphold its obligation to prosecute grave breaches by bringing the direct
perpetrators to trial for the breach of IHL and the superiors for negligently performing their military
duty? To comply with THL, should the superiors also have been convicted as co-perpetrators or
instigators of torture? Does IHL merely require that grave breaches are punished, but leave it to
national law to decide whether superiors committed the same breach as their subordinates or may
be simply punished for the separate breach of negligently performing their duty as commanders?

Does Seward’s sentence seem appropriate to you? What factors need to be taken into consideration?

What are the objective factors that might have led these individuals to commit the crimes?
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Case No. 202, Geneva Call, Puntland State of Somalia

Adhering to a Total Ban on Anti-Personnel Mines

[N.B.: Geneva Call is a neutral and impartial humanitarian organization dedicated to engaging armed non-State
actors (NSAs) towards compliance with the norms of international humanitarian law (IHL) and human rights
law (IHRL). To this end, Geneva Call engages NSAs into, inter alia, respecting the anti-personnel mine ban and
cooperating with humanitarian organizations working to reduce the effects of those mines. Geneva Call thus
developed the Deed of Commitment for Adherence to a Total Ban on Anti-Personnel Mines and for Cooperation in
Mine Action.This innovative mechanism allows NSAs, which are not eligible to enter into the Ottawa Convention,
to undertake to observe its norms. The Government of the Republic and Canton of Geneva is the custodian of
the Deeds.

To date, 41 NSAs in Burundi, India, Iran, Irag, Myanmar/Burma, the Philippines, Somalia, Sudan, Turkey,and Western
Sahara have signed the Deed of Commitment banning anti-personnel mines.]

[See also Document No. 17, Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of
Anti-Personnel Mines and on their Destruction]

A. Deed of Commitment

[Source: Geneva Call,"Deed of Commitment under Geneva Call for Adherence to a Total Ban on Anti-Personnel
Mines and for Cooperation in Mine Action;Puntland State of Somalia, available at www.genevacall.org]

DEED OF COMMITMENT UNDER GENEVA CALL FOR ADHERENCE TO A TOTAL BAN
ON ANTI-PERSONNEL MINES AND FOR COOPERATION IN MINE ACTION

I, Abdullahi Yusuf, President of Puntland State of Somalia,

Recognising the global scourge of anti-personnel mines which indiscriminately and
inhumanely kill and maim combatants and civilians, mostly innocent and defenceless
people, especially women and children, even after the armed conflict is over;

Realising that the limited military utility of anti-personnel mines is far outweighed
by their appalling humanitarian, socio-economic and environmental consequences,
including on post-conflict reconciliation and reconstruction;

Rejecting the notion that revolutionary ends or just causes justify inhumane means
and methods of warfare of a nature to cause unnecessary suffering;

Accepting that international humanitarian law and human rights apply to and oblige
all parties to armed conflicts;

Reaffirming our determination to protect the civilian population from the effects or
dangers of military actions, and to respect their rights to life, to human dignity, and to
development;

Resolved to play our role not only as actors in armed conflicts but also as participants
in the practice and development of legal and normative standards for such conflicts,
starting with a contribution to the overall humanitarian effort to solve the global
landmine problem for the sake of its victims;

Acknowledging the norm of a total ban on anti-personnel mines established by the 1997
Ottawa Treaty, which is an important step toward the total eradication of landmines;
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NOW, THEREFORE, hereby solemnly commit myself and my government to the
following terms:

1.

10.

TO ADHERE to a total ban on anti-personnel mines. By anti-personnel mines,
we refer to those devices which effectively explode by the presence, proximity
or contact of a person, including other victim-activated explosive devices and
anti-vehicle mines with the same effect whether with or without anti-handling
devices. By total ban, we refer to a complete prohibition on all use, development,
production, acquisition, stockpiling, retention, and transfer of such mines, under
any circumstances. This includes an undertaking on the destruction of all such
mines.

TO COOPERATE IN AND UNDERTAKE stockpile destruction, mine clearance, victim
assistance, mine awareness, and various other forms of mine action, especially
where these programs are being implemented by independent international and
national organisations.

TO ALLOW AND COOPERATE in the monitoring and verification of our commitment
to a total ban on anti-personnel mines by Geneva Call and other independent
international and national organisations associated for this purpose with Geneva
Call. Such monitoring and verification include visits and inspections in all areas
where anti-personnel mines may be present, and the provision of the necessary
information and reports, as may be required for such purposes in the spirit of
transparency and accountability.

TO ISSUE the necessary orders and directives to our commanders and fighters for
the implementation and enforcement of our commitment under the foregoing
paragraphs, including measures for information dissemination and training, as
well as disciplinary sanctions in case of non-compliance.

TOTREAT this commitmentas one step or partof abroader commitmentin principle
to the ideal of humanitarian norms, particularly of international humanitarian law
and human rights, and to contribute to their respect in field practice as well as to
the further development of humanitarian norms for armed conflicts.

This Deed of Commitment shall not affect our legal status, pursuant to the relevant
clause in common article 3 of the Geneva Conventions of August 12, 1949.

We understand that Geneva Call may publicize our compliance or non-compliance
with this Deed of Commitment.

We see the desirability of attracting the adherence of other armed groups to this
Deed of Commitment and will do our part to promote it.

This Deed of Commitment complements or supercedes, as the case may be, any
existing unilateral declaration of ours on anti-personnel mines.

This Deed of Commitment shall take effect immediately upon its signing and
receipt by the Government of the Republic and Canton of Geneva which receives
it as the custodian of such deeds and similar unilateral declarations.
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Done this 11" day of November 2002, at Eldoret, Kenya
ABDULLAHI YUSUF, PRESIDENT OF PUNTLAND

For GENEVA CALL
ELISABETH REUSSE-DECREY
President

LARE OKUNGU

Regional Director for Africa

For THE GOVERNMENT OF THE REPUBLIC AND CANTON OF GENEVA
Robert HENSLER

B. State of implementation in 2008

[Source: Geneva Call,"Somalia: Puntland authorities destroy anti-personnel mines, Press Release, 24 July 2008,
www.genevacall.org]

Somalia: Puntland authorities destroy anti-personnel mines

Geneva/Garowe, 24 July 2008

On 24 July 2008, the Puntland Mine Action Centre (PMAC), with technical support
from Mines Advisory Group (MAG), destroyed 48 stockpiled antipersonnel (AP) mines
near Garowe, in accordance with the Geneva Call Deed of Commitment [...].

Asked about the event, Mr. Yassin Ali Abdulle, Vice-Minister of Interior and Security,
stressed that “Puntland is determined to destroy its AP mine stockpile in compliance
with the Deed of Commitment and will continue to facilitate mine action to the best
of its ability. We are grateful for the support provided to date in the form of landmine
impact surveys and, more recently, explosive ordnance disposal (EOD). But we
also hope that today’s successful operation will help mobilize resources to begin
clearing areas contaminated by mines and unexploded ordnance (UXO) in order to
prevent future accidents and release contaminated land for the communities to use.”
According to local authorities, AP mines and other dangerous explosive items claim
civilian casualties every year. [...]

The 48 PMP-71 mines destroyed in Garowe were first disclosed to Geneva Call during
a field mission in November 2004. The volatile security situation in Somalia and
difficulties in securing donor interest delayed their destruction. PMAC and MAG are
in the process of training EOD teams and completing an inventory of mines and other
explosive ordnances in Puntland’s military camps requiring urgent and safe disposal.
Items scheduled for future destruction, security conditions permitting, include the
BM-21 rockets and anti-vehicle mines observed by Geneva Call in a military compound
in Galkayo in July 2007.1...]
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C. State of implementation in 2009

[Source: Geneva Call,"Somalia: Puntland authorities and stakeholders review progress in the implementation
of Geneva Call's Deed of Commitment banning anti-personnel mines; Press Release, 22 June 2009, available at
www.genevacall.org]

Somalia: Puntland authorities and stakeholders review progress
in the implementation of Geneva Call’'s Deed of Commitment
banning anti-personnel mines

22 June 2009 - Geneva

With the financial support of Medico International, Geneva Call and the Puntland
Mine Action Centre (PMAC) convened on 9 June in Garowe, the administrative
capital of Puntland, a workshop on the implementation of the Geneva Call’s “Deed of
Commitment [...]"

The workshop aimed at reviewing progress made since the signing of the Deed of
Commitment in 2002 by the Puntland authorities and at identifying the next steps
towards a mine-free Puntland. [...]

Puntland’s signing of the Deed of Commitment has translated into significant
progress in mine action. In 2003, the PMAC was established with UNDP support and
subsequently implemented landmine impact surveys covering all areas of Puntland.
In 2007, Handicap International launched a mine risk education project and a year
later another NGO, the Mines Advisory Group (MAG), began explosive ordnance
disposal work. Geneva Call facilitated the deployment of MAG in Puntland. Moreover,
in compliance with the Deed of Commitment, the Puntland authorities have destroyed
126 stockpiled AP mines to date. However, despite this progress, further efforts are
needed, particularly in mine clearance and victim assistance.

Attheopeningoftheworkshop, the newly elected President, M. Abdirahman Mohamed
Mohamud (Farole), reiterated that “Puntland is committed to continue to comply with
the Deed of Commitment” and called for support to “assist the victims by providing
artificial limbs, vocational training, funding for small businesses to kick start.” Elisabeth
Decrey Warner, President of Geneva Call, also stressed the importance of additional
external support. “Landmines and explosive remnants of war (ERW) continue to kill
and maim in Puntland. Survivors do not receive enough support and mine/ERW
contamination has still a serious economical impact in many districts, preventing
roads or pastoral land to be used by the local communities”, she said. “Additional mine
action programmes are required and we hope this workshop will attract the attention
of the international community on the remaining needs. Experience shows that when
support is forthcoming, there can be swift progress.”
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DISCUSSION

1.

If the Puntland State of Somalia (Puntland) was engaged in an armed conflict when it signed the
Deed of Commitment in 2002, was it then bound by IHL?

a.  Assuming that IHL applied to Puntland, had the latter an obligation not to use anti-personnel
mines? Before signing the agreement, was Puntland bound by such a prohibition? Would it have
been bound by the prohibition if Somalia had been party to the Ottawa Convention?

b.  Could Puntland have become bound by the Ottawa Convention? As an auto-proclaimed
autonomous region of Somalia? (CIHL, Rules 11, 12 and 14) [See also Document No. 17,
Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-
Personnel Mines and on their Destruction, Art. 9]

c. IsPuntland bound by the Deed of Commitment? Did the signature of the Deed of Commitment
create an international obligation for Puntland? Towards whom?

d. Did the Deed of Commitment have any implication for Somalia? Is Somalia, based upon
the Deed, bound by the prohibition of the use of anti-personnel mines? Would the Deed of
Commitment govern the conduct of hostilities between Puntland and Somalia, even if Somalia
is not party to the Ottawa treaty? Does it create a unilateral obligation for Puntland towards
Somalia?

Does the Deed of Commitment constitute an agreement between Puntland and Geneva Call? Does it
constitute an agreement between Puntland and the Canton of Geneva? If so, would such agreements
be governed by international law?

What does Art. 5 mean? Does it create an obligation for Puntland to respect other rules of IHL and
human rights law? Could and will Geneva Call monitor the compliance with such an undertaking?

a.  Does the Deed of Commitment provide for any enforcement mechanism? How may respect for
the terms of the Deed of Commitment be monitored? Does Geneva Call bear any responsibility
for supervising its implementation?

b.  Does the Deed of Commitment provide for any reporting mechanisms? For any sanction
mechanisms? What may be done if the terms of the Deed of Commitment are violated? Does
Geneva Call bear any responsibility for sanctioning violations?

a.  Did the Deed of Commitment constitute a recognition of Puntland? As a party to a conflict? As
an autonomous region in Somalia? At least by Geneva Call? Did it affect the legal status of the
group? Does the fact that the Canton of Geneva has signed the Deed of Commitment amount to
recognition of the group by Switzerland?

b.  Did the Deed of Commitment legitimize Puntland’s cause? Did it legitimize the means and
methods used by the group?

¢.  In conducting hostilities after the signing of the Deed, could Puntland have used any other
weapons not prohibited by the Deed of Commitment? Does the Deed of Commitment encourage
the use of violent means not prohibited by the text?

Would it be possible to have similar Deeds of Commitment for other issues? Such as the ban on
the use of child soldiers? Of torture? Of indiscriminate attacks? In terms of legal obligations,
what are the differences for an armed group between using anti-personnel mines and using child
soldiers, torture or indiscriminate attacks? What would be the implications for an armed group
signing or refusing to sign a Deed of Commitment prohibiting the use of child soldiers, torture or
indiscriminate attacks, in terms of criminal responsibility? Would it be possible for Geneva Call to
monitor respect for Deeds of Commitment prohibiting such practices?
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What are the advantages and disadvantages of such a Deed of Commitment? Compared with a
provision in an IHL treaty prohibiting an armed group to use anti-personnel mines? With a special
agreement between Somalia and Puntland prohibiting the use of landmines? With the obligation
of States Parties under Art. 9 of the Ottawa Convention to prevent, suppress and repress the use
of anti-personnel mines by persons or on territories under their jurisdiction or control? [See also
Document No. 17, Convention on the Prohibition of the Use, Stockpiling, Production and Transfer
of Anti-Personnel Mines and on their Destruction]
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Case No. 203, Case Study, Armed Conflicts in the former Yugoslavia

[Case Study prepared by Marco Sassoli, first presented by the authors in August 1998 at Harvard University.]

[N.B.: The purpose of this Case Study is not to discuss the history of the conflicts or the facts but only the
applicable International Humanitarian Law, its relevance for the humanitarian problems arising in recent armed
conflicts,and the dilemmas faced by humanitarian actors. If any facts are insinuated by the following questions,
this is only done for training purposes. In addition, this Case Studly is entirely based upon public documents and
statements made by the ICRC and other institutions to the general public]

ADRIATIC SEA

The map has no political connotations.



2 Case No.203

1. Inthe late eighties tension rises in the Socialist Federal Republic of Yugoslavia:

- Economic crisis of the Yugoslav system of self-governing economy and
economic tension between the richer northern and the poorer southern
Republics.

- Bloody riots in Kosovo (1981, 1989, 1990) by the large Albanian majority living
in the historical heartland of Serbia. Kosovo was an autonomous province
within Serbia, but also a member of the Federal Republic of Yugoslavia.
It held a population of 1,585,000 inhabitants in 1981 - date of the last
census — 77% ethnic Albanians and 13% ethnic Serbs. The 1974 constitution
gave Kosovo considerable autonomy. During the 80s, the Serb minority
suffered discrimination in the hands of the provincial authorities controlled
by Albanians, who demanded more power and the status of a Republic for
Kosovo. In 1989, constitutional reforms withdrawing jurisdiction from the
government of Kosovo over certain issues were adopted, despite strong
opposition from the Kosovo Albanian population which organized protests
and strikes in response. In 1990, the Serbian parliament suspended the
Kosovo Assembly when the latter adopted a resolution declaring Kosovo to
be independent from Serbia.

- The publication of a Serbian nationalist Memorandum by the Serbian
Academy of Sciences and the rise to power of the Serbian nationalist politician
Slobodan Milosevic in Serbia (1986).

- The disbanding of the communist one-party system with the formation
of opposition parties in the Republics of Slovenia and Croatia (1988) and
multiparty elections in all six Republics bringing nationalist parties to power.

In 1991, the fragmentation increases to such a degree that the Republics of Slovenia
and Croatia want to secede; the central Yugoslav institutions are increasingly
blocked by a stalemate between the “Serb block” and those Republics wanting to
secede.

a. As tensions continue to rise, but before conflict breaks out openly, what can humanitarian
organizations do to lower tensions, to prevent the outbreak of an armed conflict, or to prevent
violations of international humanitarian law in the event that a conflict breaks out?

b.  For an organization like the ICRC that wants to make sure it will be able to fulfill its mandate and
be accepted by all sides in the event that conflict breaks out, what are the limits to such preventive
action?

c.  How are the Croatian and Yugoslav authorities likely to react to proposals:

- tostart a general information campaign on Human Rights?

- to train the Yugoslav Peoples Army, the Croatian forces, and local Serbian forces in Croatia
in international humanitarian law?

- tovisit Kosovo Albanians detained by the authorities of Serbia?

- tovisit Croats detained by the Yugoslav central authorities or local Serbian forces as well
as Serbs detained by the Croatian authorities in order to monitor their treatment?
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d.  According to THL, once the resolution declaring Kosovos independence was adopted, has Kosovo
become a territory occupied either by the Socialist Federal Republic of Yugoslavia or by Serbia? (HR,
Art.42; GC IV, Art. 2(2); P L Art. 1(4))

2. On June 26, 1991, Croatia declares its independence. In Croatia, the Serbian
minority living in Eastern Slavonia, Western Slavonia, and the Krajinas does not
agree with a secession of Croatia and is ready to oppose it violently. The Yugoslav
People’s Army tries to hinder Slovenia and Croatia from seceding and to maintain
itself at least in parts of Croatia controlled by the Serb minority; first trying to
intercede between Croatian and local Serbian forces and later more and more
openly supporting local Serbian forces. As a result, the Yugoslav People’s Army
obtained or maintained in fierce fighting control over one third of the territory of
Croatia, while in other parts of Croatia its troops had to retreat into their barracks
where they were besieged.

a.  Was the conflict in Croatia in fall 1991 of an international or a non-international character? (GC I-1V,
Arts 2 and 3)

b.  What role do the constitution of the former Yugoslavia (arguably implying a right for republics to
secede), the declaration of independence of Croatia of 26 June 1991, and the recognition of Croatia
by third States (30 on 17.01.1992) have in answering question a.? Is the ICRC competent to answer
this question? Should the UN Security Council answer this question?

c.  What dilemmas does the answering to this question create for any humanitarian organization? Does
it create different dilemmas for a Human Rights organization?

d.  Would you answer this question if you were the ICRC? How could the ICRC otherwise ascertain the
application of the rules of the Geneva Conventions and Additional Protocols?

e.  Were Croatian soldiers captured in December 1991 by the Yugoslav People’s Army prisoners of war?
If captured by Croatian forces, were members of local Serbian militias in Eastern Slavonia fighting
with the Yugoslav People’s Army prisoners of war? (GC III, Arts 2 and 4)

f. Was the part of the Croatian territory controlled by the Yugoslav People’s Army an occupied territory
under Convention IV?

3. Infall 1991, the Yugoslav People’s Army and local Serbian militias besieged and
constantly bombarded the town of Vukovar in the easternmost part of Croatia.

a.  Asaresult, the Croatian soldiers defending Vukovar ran short of ammunition and together with the
local Croatian and Serbian civilian population, ran short of food and medical supplies. For which
of those goods did the Yugoslav People’s Army have an obligation to allow passage, and to what
conditions could it subject such a free passage? (GC IV, Art. 23; P I, Art. 70, CIHL Rule 55)

b.  Would you, as a humanitarian organization, take the initiative of suggesting the evacuation towards
the west of local Croatian civilians? Which criteria should those civilians fulfill to be evacuated? What
reactions to such a proposal can be expected from the Croats and from the Yugoslav authorities? Do
they have an obligation to allow such an evacuation? Under what conditions? What reaction can be
expected from local and international public opinion?

c.  The hospital of Vukovar is no longer able to cope with the number of wounded soldiers and civilians.
The Croatian and Yugoslav authorities are ready to allow the evacuation of the wounded as part of an
agreement under which Croatia simultaneously allows Yugoslav soldiers confined in their barracks
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in Croatian towns since the beginning of the conflict to leave for Yugoslav-controlled territory. As a
humanitarian organization, would you suggest such an agreement? Would you let it be negotiated
under your auspices? Would you organize the evacuation of the wounded? Would you supervise the
simultaneous withdrawal of Yugoslav soldiers from their barracks? Under what conditions? What
legal, political, and humanitarian considerations have to be taken into account?

The ICRC, facing difficulties to qualify the conflict and the resulting inability to invoke
the protective rules of IHL in its operations, and trying to establish a humanitarian
dialogue with the parties far from the cease-fire and political negotiations, invites
plenipotentiaries of the belligerent sides to Geneva in order to agree on rules to
be respected in the armed conflict as close as possible to those IHL provides for in
international armed conflicts and to discuss any other humanitarian problems.

What are the difficulties for the Croatian and the Yugoslav authorities in accepting such an invitation?
How can the ICRC overcome them? What difficulties can be expected during the negotiations?

Which rules of the law of international armed conflict can be expected to meet particular resistance
by each side? Would you suggest Art. 3(3) common to the Geneva Conventions as a legal basis for the
agreement to be negotiated? Doesn’t an agreement that falls short of the entire law of international
armed conflict violate 6/6/6/7 respectively of the four Conventions?

What are the advantages and disadvantages of the “Memorandum of Understanding” finally
concluded on 27 November 19912 For the war victims in the former Yugoslavia? For the ICRC? For
IHL in the long run?

[See Case No. 204, Former Yugoslavia, Special Agreements Between the Parties to the Conflicts
[PartA.]]

Afterthefall of Vukovar, the front-line approaches Ossijek. Again, the wounded flow
towards the local hospital, which is not spared by indiscriminate bombardments
by the Yugoslav People’s Army and local Serbian militias. The Yugoslav authorities
claim that the Croatian army systematically places artillery positions around the
hospital to either shield them from Yugoslav attacks or to mobilize international
public opinion when the hospital is hit during Yugoslav attacks against those
positions.

What is your legal evaluation of the bombardments and of the alleged Croatian behaviour? May the
alleged Croatian behaviour justify the Yugoslav attacks? (GC I, Art. 21; GC IV, Arts 18 and 19; P I,
Arts 12 and 13, CIHL Rules 28 and 30)

What can a humanitarian organization suggest in such a situation? Should it assess the facts and
find out whether the hospital is actually targeted and whether the Croats actually use it to shield
artillery positions? What are the chances that a humanitarian organization comes to definite
findings? Should it make them public? Should it suggest the creation of a hospital zone under Art. 14
or of a neutralized zone under Art. 15 of Convention IV? What are the arguments in favour of each
solution? What are the advantages and disadvantages to establishing any such zone: for the war
victims? For a humanitarian organization? For the belligerents? What difficulties can be expected in
negotiating such an agreement? How would you prepare for those negotiations?
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6. On January 4, 1992, the 15" cease-fire agreement between Croatia and the
Yugoslav People’s Army entered into force and was long-lasting. On February 21,
the UN Security Council established through Resolution 743 (1992) the United
Nations Protection Forces (UNPROFOR), deployed, in particular, in the Serb-held
territories in Croatia, with the mandate of ensuring that the “UN Protected Areas”
(UNPAs) are demilitarized through the withdrawal or disbandment of all armed
forces and that all persons residing in these areas are protected from fear of armed
attack. In reality, UNPROFOR could only partly fulfill this mandate as local Serbian
forces remained in control of the areas.

a.  When UNPROFOR deployed in spring 1992 in the Serb-held territories of Croatia, did it have to
respect the rules of Convention IV on occupied territories?

b.  Could UNPAs be considered Croatian territories occupied by Yugoslavia through local Serbian
forces?

7. At the end of 1991 and the beginning of 1992, mutual accusations of war crimes
between Croatia and Yugoslavia increased sharply in international media,
international fora, the regular sessions of the parties’ plenipotentiary representatives
under ICRC auspices (in which the atmosphere deteriorates due to such accusations),
and in letters from both sides addressed to the ICRC. Croatia refers in particular to
the evacuation (under the eyes of an ICRC delegate) and assassination of hundreds
of patients of the Vukovar hospital by the Yugoslav People’s Army.

a.  What follow-up would you give to such accusations if you were the ICRC? What humanitarian
arguments are in favour or against a follow-up? Would you accept requests by one side to enquire
into such allegations? At least if the request comes from the side against which the allegation is
made? If both sides request the ICRC to enquire?

b.  What would you do with the letters of mutual accusation addressed to the ICRC?

c.  Chairing the meetings of the parties’ plenipotentiary representatives, how would you deal with
the mutual accusations? Would you allow a discussion? Would you suggest the establishment of a
commission of enquiry?

d.  Would you suggest the parties to submit their allegations to the International Humanitarian Fact-
Finding Commission provided for by Art. 90 of Protocol I?

e. If you had to draft a proposal for the creation of an ad hoc fact-finding commission along the lines
of Art. 90 of Protocol I, on which issues could you expect the greatest resistance and by which side?

>

f.  Ifafact-finding commission is established, should the ICRC delegate who witnessed the “evacuation’
of the patients of Vukovar hospital testify? Under what circumstances? Should this delegate testify
today before the International Criminal Tribunal for the Former Yugoslavia? What arguments could
the ICRC use not to let him testify?

[See Case No. 214, ICTY/ICC, Confidentiality and Testimony of ICRC Personnel]

8. Inspring 1992, when the prisoners of the conflict in Croatia had to be repatriated,
Belgrade refused the repatriation of many of them claiming:

- that they were under judicial proceedings for desertion and high treason (as
members of the Yugoslav People’s Army having “fought for the enemy”);
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10.

- that they had committed war crimes.

Zagreb refused repatriation for similar arguments.
What do you think of these arguments from a legal point of view? (GC III, Arts 85, 119(5), and 129)

If you were the ICRC, how would you have dealt with this deadlock? What does “repatriation” mean
for a Serbian member of the Serbian minority in Croatia, who lived before the conflict in Zagreb, was
drafted into the Yugoslav People’s Army, and was captured by Croatian forces?

Bosnia-Herzegovina is ethnically divided between a relative majority of Bosnian
Muslims (considered as a nationality called “Muslims” in the former Yugoslavia),
Serbs,and Croats. In April 1992, it declared its independence following a referendum,
boycotted by Serbs, in which Muslims and Croats voted in favour of independence.
An armed conflict broke out between (Muslim and Croatian) forces loyal to the
government, supported on the one hand, by Croatia, and on the other hand by
Bosnian Serb forces opposing the independence of Bosnia-Herzegovina, supported
by the Yugoslav People’s Army, particularly by its units made up of Bosnian Serbs.

How would you qualify the conflict in Bosnia-Herzegovina: Is it an international or a non-
international armed conflict? (GC I-IV, Arts 2 and 3; Agreement No. 1 of May 22 1992 (hereinafter
Agreement No. 1) [See Case No. 204, Former Yugoslavia, Special Agreements Between the Parties
to the Conflicts [Part B.]] Arts 1 and 2) Does the involvement of Belgrade (and Zagreb) change your
qualification? Whose involvement could change the qualification?

[See Case No. 211,ICTY, The Prosecutor v. Tadic]

Would you qualify the conflict if you were a humanitarian organization? If you had to negotiate an
ad hoc agreement between the parties on the applicable international humanitarian law, would you
base it on Art. 3(3) common to the Geneva Conventions?

Under Convention IV, who is a protected civilian in Bosnia-Herzegovina? (GC IV, Art. 4) Under
Agreement No. 1? (Agreement No. 1, Art. 2(3)) Is the forced displacement of Bosnian Muslims from
Serb-held Banja Luka to government-held Tuzla unlawful (GC IV, Arts 35 and 49(1), P II, Art. 17;
Agreement No. 1, Art. 2(3)) Is the forced recruitment of Muslims by the Bosnian Serbs unlawful? Is
the forced recruitment of Bosnian Serbs by the Sarajevo government unlawful? (GC IV, Arts 51 and
147) When is it lawful for the Sarajevo government to compel Serb inhabitants of Sarajevo to dig
trenches on the front-line? (GC IV, Arts 40 and 51)

Beginning in late April 1992 and continuing throughout the whole conflict, the
belligerent parties of the three ethnic groups in Bosnia-Herzegovina, particularly
at the beginning the Bosnian Serb authorities, undertook a campaign of
“ethnic cleansing” against civilians of other ethnic groups living in the regions
they controlled. Sometimes villages inhabited by other ethnic groups were
indiscriminately bombed to force civilians to flee; often men were rounded up and
arrested as “terrorists” and potential combatants, while women were sometimes
raped and often sent, together with children and elderly persons, either in
organized transports or on their own to areas controlled by “their own” ethnic
group. Property belonging to these people was being systematically burned or
razed to the ground, thus shattering all hope of return for the ousted families.
In other cases, members of another ethnic group simply lost their jobs and were
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11.

12.

harassed with non-violent means by the local authorities and their neighbours
until they saw no more future in their home region and fled. It was not always clear
whether those acts of “ethnic cleansing” were planned by the authorities or were
spontaneous acts of the local population in a generalized atmosphere of inter-
ethnic hatred. In later phases of the conflict, additional waves of ethnic cleansing
broke out in reaction to such practices, and the main actors were those forced to
flee their homes in territory controlled by other ethnic groups and who sought
refuge in territory controlled by their ethnic group.

Are all the above-mentioned practices prohibited under IHL? Under IHL of international armed
conflict as well as under IHL of non-international armed conflict? (GC IIL, Arts 3 and 4; GC IV, Arts 3,
27,32,33,35-43,49,52 and 53; PI,Arts 48,51,52 and 75; P I, Arts 4 and 17 Arts 23,25; HR, Art.28; CIHL
Rules 49-51,93)

What can humanitarian organizations do against such practices? May they organize appropriate
transportation and negotiate passage through the front lines for civilians wishing to leave under
the pressure of such practices? Don’t they contribute thus to ethnic cleansing? May they do it at least
when the concerned civilians fear for their lives?

In May 1992, the ICRC's head of delegation in Sarajevo was killed during a deliberate
attack on the Red Cross convoy in which he was traveling in Sarajevo. Since it was
no longer able to provide sufficient protection and assistance for the victims and
failed to obtain security guarantees from the parties, the ICRC withdrew from
Bosnia-Herzegovina.

May the ICRC withdraw from a country affected by an armed conflict? (GC III, Arts 9 and 126; GC IV
Arts 10 and 143)

May a humanitarian organization withdraw from a conflict area because one of its staff is killed?
At least if no sufficient security guarantees are offered for the future? Even if the party to the
conflict responsible for the attack is unknown? Could this withdrawal be considered as a collective
punishment? Could it be said that the organization thus takes the victims as hostages against their
authorities? Couldn’t an organization help at least some victims even without security guarantees?
Does that mean that the life of an expatriate aid worker is worth more than that of a local victim?

May a humanitarian organization leave a conflict area because THL is too blatantly violated?

May a humanitarian organization withdraw from a conflict area because it cannot sufficiently fulfill
its mandate of protecting and assisting victims? If it is denied access to some victims? If it can
no longer assist the local population because its relief convoys are not allowed free passage by the
other side? If its confidential or public approaches have no impact on the behaviour of the parties?
If its visits to prisons do not lead to any improvement of unacceptable conditions of detention of
prisoners? What if the organization could nevertheless help some victims? Could this withdrawal be
considered as a collective punishment? Could it be said that the organization thus takes the victims
as hostages against their authorities? May a neutral and impartial humanitarian organization
continue to act in a conflict if only one side allows it access to victims (“belonging” to the other
side), while the other side denies access?

When the ICRC returned to Bosnia-Herzegovina in the summer of 1992 it was
finally allowed to visit, in particular in the “Manjaca Camp”, large numbers of
the (surviving) men rounded up by Bosnian Serb forces during ethnic cleansing
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operations in Eastern and Central Bosnia. Its delegates found appalling conditions
of detention, seriously undernourished prisoners who could not expect to survive
the Bosnian winter, and collected highly disturbing allegations of summary
executions. It tried to draw the attention of the international community and
public opinion on those facts, but succeeded only when TV Crews were allowed
by the Bosnian Serbs to film detainees in Manjaca.

Through considerable relief efforts and frequent visits, the ICRC managed to improve
conditions of detention, but it came to the conclusion that only the release of all
prisoners before the Bosnian winter could solve the humanitarian problem. Relief
efforts in favor of the inmates were hampered by violent demonstrations of the local
Serbian population in villages around Manjaca camp who were suffering from the
consequences of international sanctions against Serbs and did not want to allow free
passage to the relief convoys. On September 15, 1992, 68 injured and sick detainees
were evacuated to London to receive medical attention. Thanks to the pressure of
international public opinion and by constant negotiations with the parties, the ICRC
got them to conclude, on October 1, an agreement under which more than 1,300
detainees were to be released before mid-November (925 by Bosnian Serbs, 357
by Bosnian Croats, and 26 by Bosnian government forces). Under the agreement,
the detainees to be released could choose during individual interviews without
witnesses with ICRC delegates, whether they wanted to be released on the spot,
to be transferred to regions controlled by their ethnic group, or to be transferred
to a refugee camp in Croatia in view of (temporary) resettlement abroad. Affected
by what they had undergone and in view of the generalized atmosphere of ethnic
cleansing, practically all inmates from Manjaca chose to leave the country.

Why did the Bosnian Serb authorities give TV cameras access to Manjaca? Didn’t the world media,
by airing the images from Manjaca, increase the fear among ethnic minority groups and thus
contribute to “ethnic cleansing™?

Should a humanitarian organization provide food and shelter to detainees? Under IHL , isn’t that
the responsibility of the detaining authorities? Should a humanitarian organization ask detaining
authorities to release prisoners if they do not treat them humanely?

May a humanitarian organization distribute relief aid to the local population of villages surrounding
Manjaca so that they let the relief convoys go to Manjaca? Is it an application of the Red Cross
principles of neutrality and impartiality or is it a case of pure operational opportunism? Doesn’t
a humanitarian organization thus give in to blackmail? How would you judge the situation if the
Bosnian Serbs were asking for fuel for heating (which could however also be used for tanks) — as
they later successfully asked UNPROFOR?

Was the detention of men between 16 and 60 years old, militarily trained as territorial defence in
the former Yugoslavia and ready to join Bosnian government forces, necessarily unlawful? (GC III,
Arts 4 and 21; GC IV, Arts 4,42 and 78) Could the ICRC ask for their release? Doesn’t the ICRC visit
detainees only out of concern for their humane treatment, without interfering into the reasons for
their detention or asking for their release? Don’t massive requests for releases accredit in the minds
of the parties the (wrong) idea that if they give the ICRC access to prisoners they have to release or
exchange them, thus increasing the tendency to hide prisoners from the ICRC?

Didn't the releases of the Bosnian Muslim detainees, most of whom understandably chose to be
transferred abroad, contribute to “ethnic cleansing”? Should the inmates remain detained, for their
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protection, until they can safely return home? Does the party controlling the territory where the
released prisoners are transferred to have an obligation not to enroll them (again) into military service
against the party that released them? (GCIII, Art. 117)

How would you have reacted to the parties’ claims (prima facie not totally unreasonable) during
negotiations on the releases that many of the persons detained had committed war crimes?

During the whole conflict, Sarajevo was (practically) surrounded by Bosnian Serb
forces, but defended by Bosnian government troops. It was constantly bombed by
Bosnian Serb artillery. The survival of the inhabitants of Sarajevo or, more precisely,
their ability not to surrender to the Bosnian Serbs, was made possible mainly by
relief flights of UNPROFOR (offering its logistics to and acting for the UNHCR),
which were often interrupted following attacks by Bosnian Serb or unknown
forces, or due to lack of security guarantees.

Was it lawful to bomb Sarajevo? (P I, Arts 48 and 51; Agreement No.1, Art. 2(5)) Does your
appreciation under IHL of those bombings change after Sarajevo had been declared a “safe area” by
the UN Security Council (as described infra, point 14.)?

[See also Case No. 218,ICTY, The Prosecutor v. Galic]

Is the stopping by Bosnian Serbs of relief convoys to Sarajevo unlawful? (GC IV, Arts 23 and 59; P I,
Art. 70; Agreement No. 1, Art. 2(6)). Do neighbouring Croatia and the UN Security Council (in case
of an embargo) have similar obligations towards the Bosnian Serbs? To what conditions may the
Bosnian Serb authorities subordinate the passage of relief convoys?

- to the checking of the convoy?

- to the distribution of relief to civilians only?

- to the distribution of relief to both Serbs and Bosnian Muslims?

- to the distribution of relief under outside supervision?

- to the simultaneous agreement by Bosnian government forces to allow passage of relief convoys
to Serb controlled areas?

- to the release of prisoners by the Bosnian government?

- to the respect of cease-fire agreements by the Bosnian Muslims?

What are the advantages and disadvantages of bringing relief by airlift to Sarajevo? What may
the advantages and risks be for the UNHCR given that the airlift is under the full operational
responsibility of UNPROFOR?

What could be the legitimate and illegitimate interests of the Bosnian Serbs to hinder relief supplies
to Sarajevo?

Could the Bosnian government have reasons to hinder relief supplies to Sarajevo?

As the ICRC was confronted with continuing practices of “ethnic cleansing” by all
parties (the Bosnian Muslim population being, however, the main victims), that
threatened the lives of ethnic minority populations and made large groups of
population flee when front lines changed, and as no third country seemed ready
to offer even temporary asylum to one hundred thousand Bosnian refugees, the
ICRC suggested, in the fall of 1992, the establishment of protected zones to shelter
endangered civilians. The concept and location of the zones should be based on
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an agreement of the parties, but UNPROFOR should provide internal and external
security for such zones.

In 1993, the UN Security Council established through Resolutions 819 and 824
(1993) safe areas in and around the towns of Sarajevo, Tuzla, Zepa, Gorazde, Bihac,
and Srebenica, controlled by the Bosnian government, asking for the immediate
cessation of hostile acts against those areas and the withdrawal of Bosnian Serb
units from their surroundings.

[See Case No. 205, Bosnia and Herzegovina, Constitution of Safe Areas in 1992-1993]

This had to be monitored by UN Military observers. The parties were asked to fully
cooperate with UNPROFOR, but UNPROFOR was not given a clear mandate to
defend those areas and the Resolutions only invoked Chapter VIl of the UN Charter
(permitting the use of force) as far as the security and freedom of movement of
UNPROFOR was concerned. Security Council Resolution 836 (1993) went further
authorizing UNPROFOR “acting in self-defence, to take the necessary measures,
including the use of force, to reply to bombardments against the safe areas by any of the
parties [...].” The Security Council did not ask for a demilitarization of those areas
but decided in Resolution 836 (1993) “to extend [...] the mandate of UNPROFOR in
ordertoenableit][...] to promote the withdrawal of military or paramilitary units other
than those of the Government of the Republic of Bosnia and Herzegovina [...].”

What humanitarian problems led the ICRC to suggest the establishment of protected zones and the
UN Security Council to establish safe areas? How does IHL normally deal with such problems?

What are the particular reasons and dangers in establishing any kind of safety zones in a situation
of “ethnic cleansing” like the one in Bosnia-Herzegovina?

Does the ICRC suggest establishing one of the protected zones provided by IHL? Does IHL provide
for an international monitoring of such a zone? Is international protection of such a zone provided
by IHL? Is it compatible with THL? Why does the ICRC suggest international military protection?
Should the Security Council give UNPROFOR the mandate to defend those areas? (GC I-IV, Art. 3;
GC IV, Arts 14 and 15; P I, Arts 59 and 60)

Should the ICRC suggest the demilitarization of the protected zones (from Bosnian government
forces)? Is this condition implied in the spirit of IHL on protected zones? Would such a condition
have been realistic? Would the creation of a zone without such demilitarization have been realistic?
May Bosnian government forces stay in the safe areas established by the Security Council? Under
IHL and the UN resolutions, may they launch attacks from the safe areas against Bosnian Serb
forces?

Were the zones open to occupation by the adverse party? Under ITHL, is such a requirement inherent
to protected zones? Would such a requirement have been realistic?

Does the ICRC proposal come under jus ad bellum or under jus in bello? Does it respect the Red Cross
principles of neutrality and impartiality? Doesn't it suggest the use of force against one side of the
conflict? What is the legal basis of the ICRC proposal?

On what essential points do the safe areas established by the Security Council differ from the
protected zones suggested by the ICRC?

Do the safe areas established by the Security Council come under jus ad bellum or under jus in bello?
Is it appropriate to charge peacekeeping forces with the mandate they got under the Resolutions?
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Which elements of the “safe areas” established by Resolutions 819 and 824 recall or implement jus in

bello? Jus ad bellum?

In the beginning of 1992, the Co-presidents of the International Conference on the
Former Yugoslavia, C. Vance and Lord Owen, presented a peace plan for Bosnia-
Herzegovina (the Vance-Owen Plan), which included the division of Bosnia into
10 nationally defined cantons. Bosnian Croats were delighted by the plan which
increased their territory, while Bosnian Serbs rejected it coldly. The Bosnian
(Muslim) president was undecided. The Bosnian Croats tried to implement it
forcefully in central Bosnia. They demanded that the Bosnian government forces
withdraw within the borders of their assigned cantons and that the joint command
of the forces of Croat Defence Council (HVO) and the BH Army be established. If
not, HVO threatened to implement the Vance-Owen Plan itself. After the deadline
expired, on April 16, 1993, HVO forces carried out a coordinated attack on a dozen
villages in the Lasva Valley (belonging to the Croatian canton of the Vance-Owen
Plan). Troops from Croatia were present on HVO-controlled territory but did not
fightin the Lasva Valley. Croatia financed, organized, supplied, and equipped HVO.

Was there an international armed conflict between Bosnia-Herzegovina and Croatia? If
so, did IHL of international armed conflicts also apply to the fighting in the Lasva Valley
between HVO and Bosnian government forces? Were the parts of the Lasva Valley, falling
under HVO control during the fighting, occupied territories under THL? Were its Bosnian
Muslim inhabitants protected persons? Were the Bosnian Croats living in parts of the
Lasva Valley which remained under government control protected persons too? (GC 1V,
Arts 2 and 4)

Was Agreement No.1 applicable to the fighting in the Lasva Valley?

[See Case No. 204, Former Yugoslavia, Special Agreements Between the Parties to the Conflicts
[Part B.]]

In the Bihac area, in the Western-most part of Bosnia-Herzegovina, inhabited
almost exclusively by Bosnian Muslims, Mr. Fikret Abdic, a Muslim businessman
and politician, and his followers (mainly the employees of his “Agrokommerc”
industry near Velika Kladusa) were not ready to follow the politics of the Bosnian
government; they claimed autonomy and aligned themselves with the Bosnian
Serbs and the neighbouring Croatian Serbs. An armed conflict between Bosnian
government forces in the Bihac enclave surrounded by Bosnian and Croatian Serb
forces and by those of Mr. Abdic followed. In 1995, the two-and-a-half-year siege
of the Bihac enclave was ended by an offensive of Croatian forces against the
Croatian Serb forces. When Bosnian government forces subsequently took Velika
Kladusa, the followers of Mr. Abdic fled into neighbouring Croatia where they
were halted in Kupljensko by the Croatian authorities.

Under THL, how do you qualify this conflict? What instruments of THL apply (taking into account
that Bosnia-Herzegovina is a party to all instruments of THL)? (GC I-IV, Art. 3; P II, Art. 1)

Was Agreement No. 1 applicable to that conflict?
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Could the Bosnian authorities punish followers of Mr. Abdic for the mere fact that they took part in
the rebellion, even if they respected IHL?

Had the Croatian authorities an obligation to let followers of Mr. Abdic into Croatia?

Could the Croatian authorities forcibly drive those persons back from Kupljensko to Bosnia-
Herzegovina?

Could the Croatian authorities deny the entering of relief into Kupljensko camp in order to drive its
inhabitants back to Bosnia-Herzegovina?

Following widely publicized and credible reports by the media, by different human
rights organizations, and by representatives of the international community about
widespread atrocities committed as part of practices of “ethnic cleansing”, including
rapes allegedly committed in particular by Bosnian Serb forces on a systematic basis
and as a policy, the international public opinion and the international community
insisted on the punishment of those responsible for such serious violations of IHL
and of human rights. Particularly outraged about rapes, a specific instrument against
such practices was desired and it was said that contemporary IHL does not sufficiently
prohibit rape. First, the UN Security Council established in Resolution 780 (1992) a
Commission of Experts enquiring into alleged violations which later published a very
extensive report, but on May 25, 1993, it went further establishing by Resolution 827
(1993), acting under Chapter VIl of the UN Charter, an “International Tribunal for
the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991”
(ICTY) in The Hague. The ICTY is competent to prosecute grave breaches of the
Geneva Conventions, violations of the laws or customs of war, genocide, and crimes
against humanity. It has concurrent jurisdiction with national courts, but primacy
over them when it so decides. All States have to cooperate with the ICTY.

[See Case No. 210, UN, Statute of the ICTY and Case No. 217, ICTY, The Prosecutor v. Kunarac, Kovac and Vukovic]

Why did the media, the public opinion, and the Security Council react so strongly against violations
of IHL in the former Yugoslavia? Was it because they were more serious than those committed in
Cambodia, Afghanistan, Zaire, Liberia, or Chechnya? Because they were more wide-spread and
systematic? Because the media widely covered them? Because they were seen as having been mainly
committed by the party seen as the aggressor? Because the international community was not ready
to stop the war? Because it happened in Europe?

Is rape prohibited by IHL of international armed conflicts? By IHL of non-international armed
conflicts? Is it a grave breach of IHL? Is it a war crime? Even in non-international armed conflicts?
Are there any grave breaches of IHL in non-international armed conflicts? If the law of international
armed conflicts is applicable, is the rape of a Bosnian Muslim woman by a Bosnian Serb soldier in
Bosnia-Herzegovina a grave breach? Is the rape of a Bosnian Serb woman by a Bosnian government
soldier a grave breach? (GC IV, Art. 147; P I, Art. 85(5); Agreement No.1, Art. 5)

Who has the obligation to prosecute persons having committed grave breaches in Bosnia-Herzegovina?
(GC 1V, Art. 146; Agreement No.1, Art. 5) Does IHL provide for the possibility of prosecuting war
criminals before an international tribunal? Are the prosecution of war criminals before an international
tribunal and its concurrent jurisdiction compatible with the obligation of States under IHL to search for
and prosecute war criminals? (GC I-IV, Arts 49/50/129/146 respectively)

Will the ICTY have to qualify the conflict in fulfilling its mandate?
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Were the different armed conflicts in the former Yugoslavia, even those of a purely internal character,
a threat to peace (justifying measures under Chapter VII of the UN Charter)? Is the establishment
of a tribunal to prosecute violations of IHL a proper measure to stop that threat? Can we today say
whether it contributed to the restoration of peace in the former Yugoslavia? Does that (the final
result) actually matter? Doesn’t the prosecution of (former) leaders make peace and reconciliation
more difficult? Or are violations of IHL themselves threats to peace (justifying measures under
Chapter VII of the UN Charter)? Even in non-international armed conflicts? Could the same be said
of gross violations of human rights outside armed conflicts?

May the UN Security Council establish a tribunal? Is such a tribunal independent? Is it a “court
established by law”? Is the creation of a tribunal competent to try acts committed before it was
established itself violating the prohibition (in IHL and Human Rights Law) of retroactive criminal
legislation? How, apart from a resolution of the Security Council, could the ICTY have been
established? What are the advantages and disadvantages of other methods?

Is the establishment of an International Tribunal only for the former Yugoslavia a credible measure
to increase respect for IHL? At least if the Security Council is willing to establish additional tribunals
in similar future cases? Is it reasonable to expect the Security Council to establish similar tribunals
in all similar cases? Can one imagine a tribunal not competent to decide when it is competent?

Under THL and the Statute of the tribunal, does the ICTY relieve States from their obligation to
search for and prosecute war criminals?

Is the Statute of the ICTY penal legislation or does it simply provide rules of competence of the
ICTY? Even when it applies to non-international armed conflicts?

Can you imagine why the Statute does not refer to grave breaches of Protocol I? Is there any possible
justification for this omission, taking into account that the former Yugoslavia and all its successor
States are Parties to Protocol I and that the parties to the conflicts have undertaken to respect large
parts of it regardless of the qualification of the conflict? How could the ICTY nevertheless try grave
breaches of Protocol I?

[See Case No. 204, Former Yugoslavia, Special Agreements Between the Parties to the Conflicts]

Has the ICRC a right to visit an accused detained by the ICTY? Must it be notified of sentences as a
de facto substitute of the Protecting Power? (GC I and II, Art. 10(3); GC IIL, Arts 10(3), 107 and 126,
GC IV, Arts 11(3), 30, 74 and 143; P 1, Art. 5(4)). If you were the ICRC, would you try to visit war
criminals?

Do those detained under the authority of the ICTY (pending trial or having been sentenced) lose
IHL status as protected civilians or prisoners of war if they had such status before being arrested in
the former Yugoslavia? Is it lawful to deport a civilian arrested in the former Yugoslavia to the Hague
to stand trial? (GC ITI, Art. 85; GC IV, Arts 49 and 76(1); P I, Art. 44(2))

Does it weaken the credibility of THL if the ICTY cannot gain custody over the major violators of

IHL in the former Yugoslavia? Do indictments by the ICTY have an impact if arrest warrants are not
enforced by States?

During the whole conflict in Bosnia-Herzegovina, soldiers who fell into the power
of adverse parties and civilian men of fighting age were rounded up in waves of
“ethnic cleansing” or to increase the number of persons to be exchanged. Those
persons were generally held together; the ICRC often had access to them and was
able toregister them. From the beginning of the conflict, the parties had been quick
to establish “exchange commissions” which drew up lists — or used those provided
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by the ICRC - of all prisoners available in order to barter with the opposing forces;
in many cases civilians were arrested solely for exchange purposes, sometimes for
releasing them to impress international celebrities planning a visit in the region
and asking for a gesture. Prisoners were sometimes traded even for fuel or alcohol.
Partly because of the length of the conflict and the intermingling of civilians and
combatants among the prisoners, humanitarian organizations were often present
during those negotiations, facilitating the conclusion of “deals”, and trying to
ensure a minimum of humane treatment during such exchanges. The ICRC was
also ready to be present at exchanges if certain conditions for the detainees were
respected and if the institution was allowed to interview detainees in private to
ensure that their choice of destination was respected by the parties.

Which of the mentioned categories of prisoners may be detained under IHL? When must they be
released? Is it acceptable under IHL to exchange prisoners who have to be released? To exchange
prisoners who do not have to be released? (GC IIL, Art. 118; GC IV, Arts 37,41-43,76,78 and 132; P,
Art. 85(4)(b))

From a humanitarian and moral point of view, what are the advantages and disadvantages of
prisoner exchanges? If two parties exchange all (known) prisoners (of a certain category)? If they
exchange one prisoner for another? How can the risk that persons are rounded up just in view of an
exchange be avoided? Do hidden or unregistered prisoners have a greater or a smaller “value” on the
“exchange market™?

Should humanitarian organizations be present during exchange negotiations? During the actual
exchanges? What are the advantages and disadvantages of their presence? What minimum conditions
should be fulfilled before a humanitarian organization or representatives of the international
community accept to organize, supervise, or monitor exchanges?

What are the reasons for the ICRC to register the prisoners it visits? Should lists drawn up after such
registration be transmitted to the detaining authorities? To the adverse side? Even if it is in view of
exchange negotiations? Is that provided for in IHL? Are there exceptions? Do such lists reduce the
risk that persons are rounded up just in view of exchanges? Does a transmission to the adverse party
not incite the detaining party to hide prisoners it does not want to exchange from the ICRC? (GCIII,
Arts 122 and 123; GC IV, Arts 137 and 140)

In the spring of 1995, Sarajevo was again entirely cut off from vital supplies and
came under heavy fire from Bosnian Serbs violating once more an agreement
upon a heavy weapons exclusion zone established by the UN Security Council in
February 1994. This time, however, after a UN ultimatum went unacknowledged,
NATO reacted with air strikes against Bosnian Serb ammunition stocks in the Pale
area. Bosnian Serb forces responded by arresting some 350 UN military observers
and UNPROFOR personnel stationed on territory they controlled. Some of those
persons were held on or near possible military objectives. ICRC delegates gained
access to only some of them and to Bosnian Serb soldiers captured by UNPROFOR
when they tried to attack one of UNPROFOR’s outposts. The UN personnel were
finally released after long negotiations.

After another shelling of the Sarajevo marketplace, a joint British/French rapid
reaction force was deployed on Mount Igman to enforce access for relief convoys
to Sarajevo, and NATO launched air strikes against Bosnian Serb communication
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posts, arms storehouses, weapons factories, and strategic bridges. A water
reservoir was also struck, and a pregnant woman was wounded by glass splinters
from a hospital window that blew up under the shock created by one of the
aforementioned bombings. Two French NATO pilots who had to abandon their
military aircraft by parachute after it had been shot down by Bosnian Serb forces
were captured by Bosnian Serb forces.

Is IHL applicable to NATO air strikes? Even though they only enforce UN Security Council resolutions
and act in defence of the inhabitants of Sarajevo? Is IHL of international armed conflicts applicable
or is it IHL of non-international armed conflicts? (GC I-IV,Art. 2 and preamble para. 5; P I, Art. 1) Did
all the mentioned NATO air strikes comply with IHL? Even when a water reservoir was damaged and
a pregnant mother hurt? (P I, Arts 51, 56 and 57, CIHL Rules 15 and 22) Are hospitals and pregnant
mothers not specially protected by IHL? (GC I, Arts 16 and 18, CTHL Rules 28, 30. 134)

Is the UN a party to the Conventions and Protocols? Can the UN conceivably be a Party to an
international armed conflict in the sense of Art.2 common to the Conventions? For the purposes of
the applicability of IHL, can the UN forces be considered as armed forces of the contributing States
(which are Parties to the Conventions), and can any hostile acts be considered an armed conflict
between those States and the party responsible for the opposing forces?

Are members of UNPROFOR detained by Bosnian Serb forces prisoners of war or hostages? (GCI1I,
Art. 4; GC IV, Arts 4 and 34) May they be detained? May they be held in a facility considered as a
military objective? (GC I11, Art. 22; GC IV, Art. 28, CIHL Rule 121) Has the ICRC a right to visit them?
Even if they are not prisoners of war? If they are hostages? If IHL is not applicable? If IHL of non-
international armed conflicts is applicable? Must they be released? When? Why would the UN object
to their personnel being qualified as prisoners of war?

Are Bosnian Serb soldiers captured by UNPROFOR prisoners of war? Even if UNPROFOR captured
them in an act of self-defence?

Did the shooting down of the French NATO aircraft violate IHL? May the Bosnian Serb soldiers who
shot them down be punished for that attack?

Are the French pilots detained by Bosnian Serb forces prisoners of war, “UN experts on mission”
(protected by the relevant multilateral convention), or hostages? (GC I, Art. 4; GC IV, Arts 4 and 34;
CIHL Rule 96) Is France engaged in an international armed conflict against Bosnian Serbs?

May the French pilots be detained? Has the ICRC a right to visit them? Must they be released? When?
Why would France object to their qualification as prisoners of war? If you were the French pilots, would
you prefer to be treated as a prisoner of war under Geneva Convention III or to be protected under
the UN Convention on the Safety of UN and Associated Personnel which makes it a crime to attack
UN personnel and establishes a duty not to detain them? What are the advantages and disadvantages
of both options regarding treatment, repatriation, and the chances that your status is accepted and
respected by the enemy?

[See Case No. 22, Convention on the Safety of UN Personnel]

Since 1992, Srebrenica and its surroundings, with nearly 40,000 inhabitants
and displaced persons, were an enclave held by Bosnian government forces,
surrounded and regularly attacked by (but sometimes also attacking) Bosnian
Serb forces. In 1993, Srebrenica was declared a “safe area” by the UN Security
Council, but it was not demilitarized, continued to be submitted to indiscriminate
attacks and insufficient relief was brought in. The only expatriate presence was
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some 300, mainly Dutch, UNPROFOR peace-keepers. International humanitarian
organizations failed to establish a permanent expatriate presence, or abandoned
it because they lacked opportunities to develop serious assistance or protection
activities. In summer 1995, peace negotiations showed a tendency to divide
Bosnia-Herzegovina into a Serb entity in the North and the East and a Croat-
Muslim entity in the West and the Centre. Srebrenica is located in the East.

In July 1995, military pressure on Srebrenica increased into a full-fledged offensive
with tanks and indiscriminate artillery bombardment. Despite requests by Bosnian
government forces (also taking the form of threats, hostage-taking, and attacks
against peace-keepers), the Dutch UNPROFOR battalion refused to respond to the
Bosnian Serb offensive against Srebrenica. Only on July 11, when Srebrenica had
practically already fallen, US military airplanes destroyed one Bosnian Serb tank
outside Srebrenica.

12,000-15,000 men fled Srebrenica, many of them with their weapons, through the
woods towards Bosnian government controlled territory. At least 5000 of those
men never arrived to that territory, but were killed during Bosnian Serb attacks
on the column, which also occurred after men surrendered. Some of them even
committed suicide in despair.

On July 12, Srebrenica fell. Nearly 26,000 men, women, and children tried to take
refuge at the UNPROFOR base of Potocari. There, however, Bosnian Serb forces
rounded up women and children and sent them by bus toward the front-line, which
they often had to cross on foot while exhausted and amid fighting. More than 3000
boys and men of military age were separated from the women and children and
arrested, before the eyes of Dutch UNPROFOR soldiers, by the Bosnian Serb forces
allegedly to check whether they had committed war crimes. Only a few men who
were wounded and later visited by the ICRC and those who managed to escape
were ever seen again, and reported that all others had been summarily executed.

The ICRC, which had not been allowed by Bosnian Serb forces to be present
during the events, concentrated on the reception of the displaced on Bosnian
government-controlled territory and registered all names of missing men given
by their families. The ICRC assumed that at least more than 3000 men arrested at
Potocari had to be in Bosnian Serb detention and undertook all possible bilateral
steps with the Bosnian Serb authorities to gain access to those prisoners, to
monitor their conditions of detention, to register them, and to inform their worried
families. However the Bosnian Serb authorities gave evasive answers and used
delaying tactics, as all parties had often done during the conflict. Towards the end
of July, when the ICRC was finally given access to Bosnian Serb prisons, it found
only very few detainees from Srebrenica. The ICRC, however, did not yet abandon
the hope that the others were secretly detained and continued to press Bosnian
Serb authorities for access. Only when the ICRC was able to see all prisoners in
Bosnia-Herzegovina, after the signing of the Dayton Peace Agreement (See infra,
point 21.), did it come to the conclusion that the overwhelming majority of the
(as of July 1997) more than 7000 missing people from Srebrenica had been killed,
mainly after arrest or capture.
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Should humanitarian organizations have maintained an expatriate presence in Srebrenica, even
when the activities they were able to develop did not justify such a presence? At least for reasons
of “passive protection” of the population and to show them that they were not forgotten? Does such
“passive protection” work?

How could the UN Security Council have avoided the deaths of 7000 inhabitants of Srebrenica? By
not declaring Srebrenica a safe area? By demilitarizing it? By changing the mandate of UNPROFOR?
By drastically increasing the number of UNPROFOR personnel to be stationed in Srebrenica? Could
it have avoided the massacre without avoiding the fall of Srebrenica? How should it have reacted to
the fall in order to avoid the massacre?

Has THL failed in Srebrenica? How could one have made sure that it worked? Does the case of
Srebrenica show the limits of IHL? Does it show that, in certain cases where jus in bello is not
respected, only jus ad bellum contains a solution?

How should the Dutch peace-keepers have reacted to the separation of men from women and
children and to the arrest of the former? Was that a violation of IHL?

How could humanitarian organizations and human rights organizations have reacted to the news
about the fall of Srebrenica in order to avoid the massacre? Particularly if their analysis of the situation
led them to the conclusion that the Bosnian Serb forces would slaughter any Bosnian Muslim men
they arrest?

Was the reaction of the ICRC to the events of Srebrenica wrong? What could it have done if it
had correctly analysed the situation and arrived at the conclusion that the Bosnian Serb forces
slaughtered any Bosnian Muslim men they arrested? Should the ICRC at least have abandoned its
line when the first allegations of massacres by survivors were collected? Would that have helped any
victims of the conflict?

Following the NATO airstrikes and successful military offensives of Croatian and
Bosnian government forces in the Croatian Krajinas and Western and Central
Bosnia, the international community, led by the US, persuaded the parties to
conclude a cease-fire on October 5, 1995, and after considerable pressure and
exhausting negotiations with the Presidents of Bosnia-Herzegovina, Croatia, and
Serbia (the latter two also representing the Bosnian Croats and Serbs) the Dayton
Peace Agreement was reached in Dayton, Ohio, on November 21 and signed in
Paris, on December 14. Military aspects of the agreement had to be implemented
by IFOR, a NATO-led international implementation force, with powers and
manpower much greater than UNPROFOR and a mandate clearly permitting it to
use force in implementing the Agreements.

One ofthe crucial humanitarian points on the agenda of those having toimplement
the peace agreement was the release of all detainees. Annex 1A of the Dayton
Agreement on the Military Aspects of the Peace Settlement contains Article IX
on “Prisoner Exchanges”, which obliges the parties to release and transfer by
January 19,1996 all prisoners in conformity with IHL. They are bound to implement
a plan to be developed for this purpose by the ICRC and fully cooperate with the
latter. They must provide a comprehensive list of all prisoners they hold and give
full and unimpeded access not only to all places where prisoners are kept but also
to all prisoners by private interview at least 48 hours prior to his or her release for
the purpose of implementing and monitoring the plan, including determination
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of the onward destination of each prisoner. Notwithstanding those obligations,
“each Party shall comply with any order or request of the International Tribunal for
the Former Yugoslavia for the arrest, detention, surrender of or access to persons
who would otherwise be released and transferred under this Article, but who are
accused of violations within the jurisdiction of the Tribunal. Each Party must detain
persons reasonably suspected of such violations for a period of time sufficient to
permit appropriate consultation with Tribunal authorities.”

Despite this commitment of the parties, the process lasted well beyond the
agreed time frame and was made all the more arduous by the parties’ reluctance
to abandon their practice of exchanging detainees and the continuation of
negotiations at the local level. The Bosnian government, in addition, objected to
a global release on the grounds that no light had yet been shed on the fate of
thousands of people who had disappeared after the fall of Srebrenica. Throughout
the process, ICRC delegates visited and registered new detainees held by all the
parties, building up a comprehensive view of the detention situation in Bosnia-
Herzegovina, establishing lists of their own and carrying out private interviews.
In January, some 900 prisoners about which the parties had notified the ICRC
were released by the stated deadline. However, the ICRC had thereafter to initiate
a phase of intensive diplomatic pressure in order to obtain the release of the
remainder, informing the political and military representatives of the international
community, including IFOR, NATO, and the US of the failure of the parties to fulfil
their obligations. Detainees still behind bars were declared by the detaining
parties to be held on suspicion of war crimes, although in most of the cases
the ICRC was not aware of any proceedings against them either at the national
level or through the ICTY. A breakthrough was finally achieved at the Moscow
ministerial meeting of March 23, 1996, at which the ICRC President and the High
Representative (of the international community, a post created by the Dayton
Peace Agreement to oversee civilian aspects of its implementation), placed the
issue of release of detainees clearly on the table. The international community
was not ready to pledge money for the reconstruction of Bosnia and Herzegovina
before this important aspect of the Dayton peace agreement was implemented.
The results were almost immediate. On April 5, the parties finally agreed that the
remaining detainees against whom there were no substantiated allegations of
war crimes would be released within a day, while accusations of war crimes were
checked by ICTY. This was implemented.

[See Case No. 206, Bosnia and Herzegovina, Release of Prisoners of War and Tracing Missing Persons After the End
of Hostilities]

Taking into account its title reading “prisoner exchanges”, does Art. IX of Annex 1-A provide for a
unilateral obligation to release prisoners? Is the obligation unilateral under IHL or may it be subject
to reciprocity? May the Dayton Agreement differ from IHL, subjecting the obligation to reciprocity?
(GCIII, Arts 6 and 118; GC IV, Arts 7 and 133; CIHL Rule 128; Agreement No.1, Art. 2(3)(2))

Does Art. IX go beyond the obligations provided for by THL? (GC III, Arts 118, 122, 123 and 126;
GCIV,Arts 133,134, 137,138, 140 and 143; CIHL Rule 128)

Is Art. IX compatible with the obligations provided for by IHL in the case of grave breaches? Must a
Party release a prisoner it suspects of a war crime but for whom the ICTY does not request arrest,
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detention, surrender, or access, at the end of the “period of consultations” under Art. IX(1)? Under
IHL? May a Party release such a person under IHL? Was the further agreement of the Parties,
concluded in Rome, under which no person may be retained or arrested under war crimes charges,
except with the permission of ICTY, compatible with ITHL? Can you imagine why the US urged the
Parties to conclude such an agreement? (GC III, Arts 118, 119(5) and 129-131; GC IV, Arts 133 and
146-148; CTHL Rules 128 and 158)

Why did the ICRC refuse to link the release of prisoners with the problem of missing persons? Is not
amissing person for whom a testimony of arrest by the enemy exists or whom the ICRC once visited,
a prisoner to be released under IHL?

What are the risks for a humanitarian organization like the ICRC when the massive international
political, economic, and even military pressure are the only reasons why it managed to carry out a
humanitarian operation like the release of all prisoners (which is part of the implementation of THL)?
In particular, if that pressure is mainly directed at one side? Is that compatible with the Red Cross
principles of neutrality and impartiality? Could the ICRC have avoided constantly informing the
international community about the (extent of) non-compliance of each party with its obligations?
Could the ICRC have pursued its traditional bilateral and confidential approach with each party
separately?

When the conflictin Bosnia-Herzegovina ended, families continued to report nearly
20,000 missing persons [among them, as of July 1997, 16,152 Bosnian Muslims
(including more than 7000 from Srebrenica), 2331 Bosnian Serbs, and 621 Bosnian
Croats]. Article V in Annex 7 of the Dayton Peace Agreement stipulates that: “The
Parties shall provide information through the tracing mechanisms of the ICRC on
all persons unaccounted for. The Parties shall also cooperate fully with the ICRC in
its efforts to determine the identities, whereabouts and fate of the unaccounted
for.” Art. IX(2) of its above-mentioned Annex 1-A furthermore obliged the Parties to
give each other’s grave registration personnel, “within a mutually agreed period of
time”, access to individual and mass graves “for the limited purpose of proceeding
to such graves, to recover and evacuate the bodies of deceased military and civilian
personnel of that side, including deceased prisoners.”

On this basis, the ICRC proposed that the former belligerents set up a Working
Group on the Process for Tracing Persons Unaccounted for in Connection with the
Conflict on the Territory of Bosnia-Herzegovina - a convoluted title reflecting the
nature of the political negotiations that led to the establishment of this body. While
the Parties endorsed the proposal itself, they engaged in endless quibbling over
the wording of the Rules of Procedure and of the Terms of Reference drafted by the
ICRC. Nevertheless, the Working Group, which is chaired by the ICRC, has met ten
times in 1996 in the presence of representatives of other international institutions
involved, Croatia, and the Federal Republic of Yugoslavia. Most of the tracing
requests registered by the families have been submitted, during sessions of the
Working Group, to the Party responsible (16,000 to the Bosnian Serbs, 1700 to the
Bosnian Muslims, and 1200 to the Bosnian Croats). The Working Group has adopted
a rule whereby the information contained in the tracing requests, as well as the
replies that the Parties are called on to provide, are not only exchanged bilaterally
between the families and the Parties concerned through the intermediary of the
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ICRC, but are also communicated to all the members of the Working Group, that
is, to all the former belligerents and to the High Representative. Since 1996, the
ICRC has submitted to the concerned Parties close to 20 000 names of missing
persons, requesting them to provide the information necessary to clarify their
fate, in conformity with their obligations under the Dayton Agreement. (See
http//www.icrc.org/eng)

Which elements of the ICRC action to trace missing persons in Bosnia-Herzegovina go beyond
IHL? Under IHL, does a party to an international armed conflict have, at the end of the conflict, an
obligation:

- to search for persons reported missing by the adverse party?

- to provide all information it has on the fate of such persons?

- toidentify mortal remains of persons it must presume to have belonged to the adverse party?
- to provide the cause of death of a person whose mortal remains it has identified?

- to inform unilaterally about the results of such identification?

- toreturn identified mortal remains to the party to which the persons belonged?

- to properly bury identified and non-identified mortal remains?

- to provide families of the adverse side access to graves of their relatives?

(GC 1, Arts 15-17; GC III, Arts 120, 122 and 123; GC IV, Arts 26 and 136-140; P 1,
Arts 32-34; CIHL, Rule 114-116)

Why does the ICRC only submit cases of missing persons registered by their families? Does THL
support that decision? Does IHL also give a party the right to submit tracing requests? Has the ICRC
an obligation to accept such requests? (GC I, Art. 16; GC III, Arts 122(3), (4) and (6) and 123; GC 1V,
Arts 137 and 140; P I, Art. 32; CIHL Rule 116)

What are the reasons, advantages, and risks regarding the solution to communicate all tracing
requests and replies to all members of the ICRC chaired Working Group? Does that prevent
politicization?

Does Art. IX(2) go beyond the obligations provided for by IHL? Does this provision provide for a
unilateral obligation on each side to give the other side’s grave registration personnel access? May
a party use evidence for war crimes obtained by its grave registration personnel acting under
Art.IX(2) in war crimes trials? (P I, Art. 34; CIHL Rules 114-116)

During the conflicts in Croatia and Bosnia-Herzegovina, the ethnic Albanian
Kosovans spoke out in favour of independence for Kosovo and set up parallel
health and educational facilities in the province. Their resistance was essentially
non-violent. The Yugoslav authorities kept military control over the whole Kosovo.
Repression mainly consisted of short-term detention, administrative and police
harassment. The Kosovo Liberation Army (UCK) was formed in the mid-1990s; it
urged armed resistance against the Serbs. In 1996, it started to carry out armed
attacks against the Serbian police forces in Kosovo, which struck back at UCK
militants with violence.

Can this situation be qualified as an armed conflict? If so, is it a non- international or an international

armed conflict? Can the UCK be considered a national liberation movement? (GC I-IV, Arts 2 and 3;
PIArt. 1(4); PIT, Art. 1)
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25.

26.

Can the UCK armed attacks against the Serbian police forces and the police attacks against UCK
members be considered as attacks against civilians? (P I, Arts 43,50 and 51(3); CHIL Rules 1-6 )

The conflict escalated in February 1998. The UCK wrested temporary control over
parts of Kosovo. Serb forces and ethnic Albanian independence fighters clashed
chiefly in the Drenica region, where the Serbian police forces and the Yugoslav
army bombed several villages, expelling the inhabitants from areas in which the
UCK was operating. Nearly 2,000 people died and almost 300,000 fled as a result.
In March 1998, the Security Council reacted by adopting resolution 1160 (1998)
condemning the excessive use of force by the Serbian police forces against civilians
and establishing an arms embargo. On 23 September, it adopted resolution 1199
(1998), in which it demanded a cease-fire in Kosovo, the withdrawal of Serbian
forces and the opening of direct negotiations. The resolution referred to the
conflict as a threat to peace and security in the region.

Can this situation be qualified as an armed conflict? If so, is it a non-international or an international
armed conflict? Can the UCK now be considered a national liberation movement? Did the Security
Council resolutions influence your answer? (GCI-IV,Arts 2 and 3; P I, Preamble para. 5 and Art. 1(4);
PILArt. 1)

Could civilians be expelled on the grounds that UCK fighters had to be isolated? If the deportation
was intended to shield them from the fighting? Is deportation a war crime? (GC IV, Arts 49 and
147; P 11, Art. 17; ICC Statute, Art. 8(2)(a)(vii) and (2)(e)(viii)) [See Case No. 23, The International
Criminal Court, [Part A.]]

The period between April and August 1998 saw no let-up in the fighting between
Yugoslav troops and ethnic Albanian independence fighters on the territory of
Kosovo. On 15 May 1998, Yugoslav President Milosevic and Kosovo Albanian leader
Ibrahim Rugova met under the auspices of American mediator Richard Holbrooke.
Under the threat of NATO bombardments, the mediation resulted in October
in President Milosevic’s agreement to withdraw Serbian forces, to call a halt to
the fighting and to accept the deployment of 2,000 unarmed OSCE monitors in
Kosovo. The UCK rejected the agreement. Nevertheless, on 26 October 10,000
Serbian policemen withdrew from Kosovo and NATO suspended its threat to
conduct air raids. In December 1998, renewed fighting broke out between the
UCK and Serbian forces.

On what principles of THL can third States or international organizations propose or demand the
deployment of monitors? (GC I-IV, Art. I, Arts 8/8/8/9 and 10/10/10/11 respectively; P I, Art. 89)
What was the point in dispatching unarmed monitors to ascertain compliance with THL? What could
the monitors do if the Serbian authorities violated IHL? If UCK did so? What would have been the
advantages and disadvantages of deploying armed monitors?

On 30 January 1999, NATO announced that it would carry out air strikes against
the territory of the Federal Republic of Yugoslavia (FRY) if the latter did not meet
the demands of the international community. Negotiations were held between
the parties to the conflict from 6 to 23 February in Rambouillet and from 15 to 18
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March in Paris. The resulting peace agreement was agreed by the Kosovo Albanian
delegation. The Serbian delegation rejected it.

NATO considered that all efforts to reach a negotiated political settlement to the
crisis in Kosovo had failed and decided to launch air strikes against the FRY, a step
announced by NATO Secretary General on 23 March 1999. On the same day, the
Federal Republic of Yugoslavia published a decree stating that the threat of war
was imminent; the next day it declared a state of war.

[See Case No. 226, Federal Republic of Yugoslavia, NATO Intervention]

Was there an international armed conflict between Yugoslavia and NATO? Between Yugoslavia and
each of the NATO member States? Between Yugoslavia and each of the States participating in the air
strikes? Was there a declaration of war? Is a declaration of war needed for international humanitarian
law to apply?

Was the law of international armed conflict applicable to NATO forces, even though their objective
was to protect Kosovo Albanians from Serbian repression? Would the answer be the same on the
hypothesis that the bombings were the only means of protecting the Kosovans from genocide?
(GCI-IV,Arts 1 and 2; P I, Preamble para. 5)

Does the disputed lawfulness of NATO air strikes, without any armed aggression on the part of
Yugoslavia, and of Security Council authorization make the applicability of IHL to those attacks
open to question? (P I, Preamble para. 5)

The air strikes lasted a little less than three months, from 24 March to 8 June 1999.
They gave rise to several controversial incidents, some of which are described below.

On 12 April, a train transporting civilian passengers was destroyed as it came
out of a tunnel on a bridge near Grdelica; 10 civilians were killed and at least 15
wounded. The United States said that its intention had been to destroy the bridge,
which was part of Serbia’s communications network, and that the pilot would not
have seen the train while aiming at the bridge.

On 14 April, a convoy of ethnic Kosovo Albanians fleeing to Djakovica was attacked
(according to the Yugoslav authorities, between 70 and 75 civilians were killed and
more than one hundred wounded). NATO explained that the British pilot, who
was flying at high altitude to avoid Yugoslav anti-aircraft guns, thought he was
attacking a convoy of armed and security forces that had just destroyed a number
of Albanian villages to the ground.

The Pancevo petrochemical complex was bombed on 15 and 18 April, with no loss
of life.

Electricity-generating and transmitting stations were repeatedly attacked, the aim
being, according to some NATO officials, to cut off power to Yugoslavia’s military
communications system; according to others, it was to stir civilian unrest against
President Milosevic by depriving the population of electrical power.

The bridge over the Danube in Novi Sad (located hundreds of kilometers from
Kosovo) was destroyed.
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The Chinese embassy in Belgrade was destroyed (3 civilians killed, 15 wounded).
The United States explained that this was a mistake caused by their intelligence
services failing to accurately situate the Yugoslav government’s supply office,
which was the intended target of the attack.

On 23 April, just after 2 a.m., NATO deliberately bombed a Radio Television Serbia
building in Belgrade; 16 people died and another 16 were seriously wounded.
Certain NATO representatives justified the attack on the grounds that the building
was also used for military transmissions. Others, including the British Prime
Minister, said that Yugoslav media propaganda enabled President Milosevic to
stay in power and encouraged the population to take part in the violence against
the Kosovans.

Analyze each of the above attacks so as to determine whether the controversy they gave rise to refers
to whether they were aimed at a military objective, whether collateral civilian losses were admissible
or whether the necessary precautions had been taken in the attack. Where different versions of the
facts or different explanations have been given, deal with each separately. (P I, Arts 51,52(2) and 57;
CIHL Rules 14-24)

Can an attack that “mistakenly” (contrary to the attacker’s intent) targets or affects civilians violate
IHL? Can it constitute a grave breach of IHL? A war crime? (P I, Arts 57 and 85(3); ICC statute,
Arts 30 and 32; CIHL Rules 15-24)

Given that there was no international armed conflict between the United States and China, were the
Chinese diplomats in Belgrade protected under IHL? Were they protected persons? (GC I-IV, Art. 2;
GCIV,Art.4;P1,Art.50)

Furthermore, throughout the campaign, NATO forces used projectiles containing
depleted uranium and fragmentation bombs against military objectives. After
the conflict, the remnants of those munitions were deemed to put the civilian
population and NATO’s international staff and troops deployed in Kosovo in
danger.

Are such munitions prohibited by IHL? Can the use of a means of warfare be prohibited against
military objectives or combatants because of its long-term effects on the combatants? On the
region’s civilian population? On the environment? (P I, Arts 35, 36,51(4)(a) and (5)(b) and 55; CIHL
Rules 44-45,70)

During NATO air strikes, three US soldiers stationed in Macedonia fell into the
power of Yugoslavia. It was not known whether they were abducted in Macedonia
or had mistakenly crossed into Kosovo. The ICRC was able to visit them only after
four weeks of intense representations.

Are the US soldiers prisoners of war? Do doubts about the circumstances of their arrest in any way
affect their status? When should they have been repatriated? If they were abducted in Macedonia,
should they have been released before the end of the hostilities? (GC III, Arts 2, 4, 118 and 126(5);
CIHL Rule 128)

With the launch of air strikes, the forces of the Federal Republic of Yugoslavia
and of the Republic of Serbia stepped up their attacks against the Kosovo
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32.

Albanians; in the following months they forcibly expelled over 740,000 ethnic
Albanian Kosovans, about one third of the total ethnic Albanian population. An
undetermined number of ethnic Albanian Kosovans were killed during operations
conducted by the Yugoslav and Serbian forces. A smaller number were killed in
NATO air strikes.

Was it unlawful for the Yugoslav and Serbian forces to forcibly expel the population of Kosovo?
(GCIV;Arts 49 and 147; P 11, Art. 17; ICC Statute, Arts 8(2)(a)(vii) and 2(e)(viii))

If so, was the forced displacement of the population a war crime or a crime against humanity? (ICC
Statute, Arts 7(1)(d), (2)(d), 8(2)(a)(vii), (2)(e)(viii))

Can it be said that acts of genocide were committed against the population of Kosovo? (ICC Statute,
Art.6)

Can deportation be justified by NATO air strikes and by the fact that UCK was allied with NATO
and that the Albanian population of Kosovo wanted to be liberated by NATO? Since the massacres
and population displacements intensified when the air strikes started, can NATO be partly held
responsible for the plight of the civilian population?

Does IHL also protect the Kosovans against NATO? (P I, Arts 49(2) and 50)

The ICRC withdrew its 19 representatives from Kosovo on 29 March 1999 because
of the worsening security situation brought about by the Serb paramilitary forces.
It remained active, however, in the neighboring republics, assisting Kosovan
refugees. After having negotiated its return to Kosovo with the Serbian authorities
and following a survey on security conditions, the ICRC re-opened its office and
resumed its humanitarian activities in the province in late May 1999.

Was the ICRC entitled to be present in Kosovo? In Belgrade? (GCI-IV, Art. 3,Arts 9/9/9/10 respectively;
GCIIL, Art. 126(5); GC IV, Art. 143(5))

Was the ICRC entitled to be in Kosovo by virtue of IHL or by virtue of a bilateral agreement with
Yugoslavia? Was Yugoslavia obliged to ensure adequate conditions of security for ICRC delegates?
(GCIIL, Art. 126(5); GC IV, Art. 143(5))

Was the ICRC mission in Kosovo a failure because it withdrew? Should the ICRC have withdrawn
from all of Yugoslavia? In what circumstances does the ICRC withdraw from a country?

If the ICRC had been able to stay in Kosovo throughout the conflict, what could it have done to help
the Albanian population?

On 27 May 1999, the Chief Prosecutor of the ICTY, Ms Louise Arbour, issued an
indictment against Slobodan Milosevic, charging him with crimes against
humanity and violations of the law and customs of war in Kosovo. (see ICTY web site:
http//www.icty.org)

Why was Slobodan Milosevic not indicted for grave breaches of the Geneva Conventions in Kosovo?
(GCIV;Arts 2,4 and 147)

Given that Slobodan Milosevic in person did not necessarily commit crimes against humanity and
violations of the laws and customs of war, by virtue of what principle was the ICTY Chief Prosecutor
able to indict him for those crimes? (ICTY Statute, Art. 7) [See Case No. 210, UN, Statute of the
ICTY [Part C.]]
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As head of State, didn’t Slobodan Milosevic benefit from immunity for acts committed while he was
in office?

On 3 June 1999, the Serbian parliament agreed to an international plan that
brought an end to the conflict in Kosovo. The plan provided for the deployment
of an international force under United Nations auspices, the withdrawal of
Serbian forces from Kosovo and the return of refugees. On 10 June 1999, the
Serbian forces that left Kosovo were replaced by an international NATO force
of 35,000 men mandated by United Nations Security Council resolution 1244
(1999): KFOR. The Security Council resolution also established the United Nations
Interim Administration Mission in Kosovo (UNMIK) to administer the territory on a
provisional basis. Kosovo was thus placed under international administration but
remained underYugoslav sovereignty.On 21 June,an agreement to demilitarize the
UCK was signed between the prime minister of the “provisional government” and
the KFOR Commander. All legislative and executive authority relating to Kosovo,
including the administration of justice, was conferred on UNMIK and exercised by
the Secretary-General’s Special Representative (initially Bernard Kouchner, then
Soren Jessen-Petersen, and at present [in 2010] Lamberto Zannier).

The end of the bombings did not spell the end to the climate of political violence
in Kosovo. Non-Albanians were the victims of acts of violence referred to by
some people as “reverse ethnic cleansing”. It was in this context that the bodies
of 14 murdered Serbs were discovered in the village of Gracko, on 23 July 1999.
Although almost 800,000 ethnic Albanian refugees were able to return to their
homes, about 200,000 Serbs and Roma people had to leave.

How would you qualify the situation in Kosovo after the withdrawal of the Serbian forces? (GC I-1V,
Arts 2 and 3; P L, Art. 1)

Did the “reverse ethnic cleansing” violate THL? (GC IV, Arts 3,27 and 32; P II, Arts 4(2)(a) and (b)
and 17; CIHL Rules 87 and 90)

Does the fact that the Serbian victims of “reverse ethnic cleansing” previously tolerated much
harsher abuse of the Albanian population justify the abuse to which they were subjected? Justify a
degree of understanding on the part of KFOR and UNMIK for that subsequent abuse? (GC IV, Arts 3,
27 and 33(3); P I, Art. 4(2)(a) and (b))

Is Kosovo a territory occupied by KFOR? Even though its deployment was provided for in a Security
Council resolution? Even though that deployment was in the interests of the local population? Even
though it was agreed to by Yugoslavia? (GC IV, Art. 2; P I, Preamble para. 5)

What rules of the Fourth Geneva Convention on occupied territories are incompatible with the
objectives of the KFOR and UNMIK presence? What rules might UNMIK find useful? If IHL were
applicable, would UNMIK be obliged to prevent the attacks against the minorities in Kosovo? In that
case, could all legislative and executive authorities relating to Kosovo, including the administration
of justice, be conferred on an international civil servant? (HR, Arts 42 and 43; GC IV, Arts 64-66)

At the end of 2000, ethnic Albanians in Presevo Valley (southern Serbia) formed
the Ushtria Clirimtare e Presheva, Medvegja e Bujanovc (UCPMB), an armed
movement that mirrored the UCK. The movement sought to make Presevo Valley,
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a 5-kilometer-wide strip of land bordering Kosovo, a part of the province. Although
the valley was situated in Serbia, the Yugoslav army had had to withdraw from it
under the agreements with KFOR. The population was about 80 per cent Albanian.
The UCPMB launched a guerrilla war pitting its forces against those of Serbia.

What is the status of this situation under THL? What would be its status if the allegations that the
UCPMB was equipped and financed by the UCK were true? If the UCK had overall control on the
UCPMB? What were KFOR’s and UNMIK’s obligations towards the UCPMB? (GC I-IV, Arts 1-3; P II,
Art. 1)

In the Former Yugoslav Republic of Macedonia, the Albanian minority considered
that it was not equitably represented on State bodies. There were few Albanian-
speakers, for example, in the security forces, even in areas where Albanian-
speakers lived in majority. On 16 February 2001, the UCKM (the Macedonian faction
of the UCK) started to occupy a few Albanian-speaking villages situated near the
borders with Kosovo and Serbia. In March 2001, it started to promote the secession
of the north-western part of Macedonia and its Albanian majority. On 14 March
2001, during an Albanian demonstration on the streets of Tetovo, a dozen UCKM
members dispersed among the demonstrators shot at the police. The next day, the
UCKM shelled the centre of Tetovo, which was controlled by Macedonian forces.
How would you qualify this situation under IHL? How would it be qualified if the allegations that
the UCKM was equipped and financed by the UCK were true? If the UCK had overall control on the
UCKM? (GCI-IV; Arts 2 and 3; P II, Art. 1)

Does IHL prohibit UCKM members from mixing with the demonstrators? From attacking, thus
scattered among the demonstrators, the Macedonian police forces? (P I, Arts 37 (1)(c), 44(3) and
51(7); CIHL Rule 65)

Civilians suffered during hostilities, in particular in the Tetovo region, where it
was extremely difficult to obtain food, medicines and other basic necessities.
Hundreds of people were forced by the fighting to flee their homes. Issuing an
ultimatum, the Macedonian security forces encouraged the Albanian-speaking
civilians to leave the villages controlled by the UCKM so that they could attack
the combatants without endangering the civilian population. The UCKM often
prevented the civilians from leaving.

Were the Macedonian authorities obliged to allow supplies into the villages controlled by the UCKM?
What prior conditions could they set? Would those conditions have been realistic? (GCIV,Art.23; P,
Art. 70; P I1, Art. 18(2))

Were the authorities” efforts to make civilians living in the villages controlled by the UCKM flee
lawful under THL? (GC IV, Arts 49 and 147; P II, Art. 17)

Can the UCKM prevent civilians from leaving the villages it controls? (P I, Arts 51(7) and 58; CIHL
Rules 22-24)

On 13 August 2001, after seven months of clashes between the UCKM rebels and the
security forces, all the parties concerned signed a peace agreement that provided
for enhanced rights for the Albanian-speaking minority, the disarmament of the
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UCKM and an amnesty for the rebels. On 22 August, the first NATO contingents
were deployed in Macedonia as part of Operation “Essential Harvest”, to collect
the rebels’ weapons. The first UCKM weapons were collected on 27 August 2001.

[The length of this case study reflects the endless waves of conflict that ravaged the Balkans for many years. The
authors are hopeful that future events will not add to it
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Case No. 204 Former Yugoslavia, Special Agreements

Between the Parties to the Conflicts

A. Yugoslavia/Croatia, Memorandum of Understanding of
November 27,1991

[Source: Mercier, M., Without Punishment, Humanitarian Action in Former Yugoslavia, Appendix: Document IV,
London, East Haven, 1995, pp 195-198]

MEMORANDUM OF UNDERSTANDING
We the undersigned,

H.E. Mr. Radisa Gacic, Federal Secretary for Labour, Health, Veteran Affairs and
Social Policy

Lt. General Vladimir Vojvodic, Director General, Medical Service of the Yugoslav
People’s Army

Mr. Sergej Morsan, Assistant to the Minister of Foreign Affairs, Republic of Croatia

Prim. Dr.l. Prodan, Commander of Medical Headquarters of Ministry of Health, Republic
of Croatia

Prof. Dr. Ivica Kostovic, Head of Division for information of Medical Headquarters,
Ministry of Health, Republic of Croatia

Dr. N. Mitrovic, Minister of Health, Republic of Serbia

taking into consideration the Hague statement of 5 November 1991 undertaking to
respect and ensure respect of international humanitarian law signed by the Presidents
of the six Republics; having had discussions in Geneva under the auspices of the
International Committee of the Red Cross (ICRC) on 26 and 27 November 1991 and
with the participation of:

Mr. Claudio Caratsch, Vice-President of the ICRC

Mr. Jean de Courten, Director of Operations, Member of the Executive Board of the
ICRC

Mr. Thierry Germond, Delegate General for Europe (Chairman of the above-mentioned
meeting)

Mr. Francis Amar, Deputy Delegate General for Europe

Mr. Francois Bugnion, Deputy Director of Principles, Law and Relations with Movement
Mr. Thierry Meyrat, Head of Mission, ICRC Belgrade

Mr. Pierre-André Conod, Deputy Head of Mission, ICRC Zagreb

Mr. Jean-Francois Berger, Taskforce Yugoslavia
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Mr. Vincent Lusser, Taskforce Yugoslavia

Mr. Marco Sassoli, Member of the Legal Division

Mrs. Cristina Piazza, Member of the Legal Division

Dr. Rémy Russbach, Head of the Medical Division

Dr. Jean-Claude Mulli, Deputy Head of the Medical Division

Mr. Jean-David Chappuis, Head of the Central Tracing Agency

have agreed to the following:

(1)

(2)

(3)

(4)

(5)

Wounded and sick

All wounded and sick on land shall be treated in accordance with the provisions
of the First Geneva Convention of August 12, 1949

Wounded, sick and shipwrecked at sea

All wounded, sick and shipwrecked at sea shall be treated in accordance with the
provisions of the Second Geneva Convention of August 12, 1949.

Captured combatants

Captured combatants shall enjoy the treatment provided for by the Third Geneva
Convention of August 12, 1949,

Civilians in the power of the adverse party

[11  Civilians who are in the power of the adverse party and who are deprived of
their liberty for reasons related to the armed conflict shall benefit from the
rules relating to the treatment of internees laid down in the Fourth Geneva
Convention of August 12, 1949 (Articles 79 to 149).

[2]1 Allcivilians shall be treated in accordance with Articles 72 to 79 of Additional
Protocol I.

Protection of the civilian population against certain consequences of
hostilities

The civilian population is protected by Articles 13 to 26 of the Fourth Geneva
Convention of August 12, 1949,
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(6)

(7)

(8

9)

(10)

(11)

Conduct of hostilities

Hostilities shall be conducted in accordance with Article 35 to 42 and Articles 48
to 58 of Additional Protocol |, and the Protocol on Prohibitions or Restrictions on
the Use of Mines, Booby Traps and Other Devices annexed to the 1980 Weapons
Convention.

Establishment of protected zones

The parties agree that for the establishment of protected zones, the annexed
standard draft agreement shall be used as a basis for negotiations.

Tracing of missing persons

The parties agree to set up a Joint Commission to trace missing persons; the
Joint Commission will be made up of representatives of the parties concerned,
all Red Cross organizations concerned and in particular the Yugoslav Red Cross,
the Croatian Red Cross and the Serbian Red Cross with ICRC participation.

Assistance to the civilian population

[11  The parties shall allow the free passage of all consignments of medicines
and medical supplies, essential foodstuffs and clothing which are destined
exclusively for the other party’s civilian population, it being understood
that both parties are entitled to verify that the consignments are not
diverted from their destination.

[2] They shall consent to and cooperate with operations to provide the civilian
population with exclusively humanitarian, impartialand non-discriminatory
assistance. All facilities will be given in particular to the ICRC.

Red Cross emblem

[11  The parties undertake to comply with the rules relating to the use of the
Red Cross emblem. In particular, they shall ensure that these rules are
observed by all persons under their authority.

[2] The parties shall repress any misuse of the emblem and any attack on
persons or property under its protection.

Forwarding of allegations

[11 The parties may forward to the ICRC any allegations of violations of
international humanitarian law, with sufficient details to enable the party
reportedly responsible to open an enquiry.
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[2]

The ICRC will not inform the other party of such allegations if they are
expressedinabusive terms of if they are made public. Each party undertakes,
when it is officially informed of such an allegation made or forwarded by
the ICRC, to open an enquiry promptly and pursue it conscientiously, and to
take the necessary steps to put an end to the alleged violations or prevent
their recurrence and to punish those responsible in accordance with the
law in force.

(12) Request for an enquiry

(13)

(14)

(1]

Should the ICRC be asked to institute an enquiry, it may use its good offices
to set up a commission of enquiry outside the institution and in accordance
with its principles.

[2] The ICRC will take part in the establishment of such a commission only by
virtue of a general agreement or an ad hoc agreement with all the parties
concerned.

Dissemination

The parties undertake to spread knowledge of and promote respect for the
principles andrules of international humanitarian law and the terms of the present
agreement, especially among combatants. This shall be done in particular:

by providing appropriate instruction on the rules of international
humanitarian law to all units under their command, control or political
influence, and to paramilitary or irregular units not formally under their
command, control or political influence;

by facilitating the dissemination of ICRC appeals urging respect for
international humanitarian law;

via articles in the press, and radio and television programmes prepared also
in cooperation with the ICRC and broadcast simultaneously;

by distributing ICRC publications.

General provisions

(11

(2]

The parties will respect the provisions of the Geneva Conventions and
will ensure that any paramilitary or irregular units not formally under their
command, control or political influence respect the present agreement.

The application of the preceding provisions shall not affect the legal status
of the parties to the conflict.
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(15) Next meeting

The next meeting will take place in Geneva on 19-20 December 1991.

[The signatures of the above-mentioned persons follow.]

Geneva, November 27, 1991

B. Bosnia and Herzegovina, Agreement No. 1 of May 22, 1992

[Source: Mercier, M., Crimes Without Punishment, Humanitarian Action in Former Yugoslavia,London, East Haven,
1995, pp. 203-207]

AGREEMENT
At the invitation of the International Committee of the Red Cross,

Mr. K. Trnka, Representative of Mr. Alija Izetbegovic
President of the Republic of Bosnia-Herzegovina

Mr. D. Kalinic, Representative of Mr. Radovan Karadzic
President of the Serbian Democratic Party

Mr. J. Djogo, Representative of Mr. Radovan Karadzic
President of the Serbian Democratic Party

Mr. A. Kurjak, Representative of Mr. Alija Izetbegovic
President of the Party of Democratic Action

Mr. S. Sito Coric, Representative of Mr. Miljenko Brkic
President of the Croatian Democratic Community

Met in Geneva on the 22 May 1992 to discuss different aspects of the application and
of the implementation of international humanitarian law within the context of the
conflict in Bosnia-Herzegovina, and to find solutions to the resulting humanitarian
problems. Therefore

- conscious of the humanitarian consequences of the hostilities in the region;
- taking into consideration the Hague Statement of November 5, 1991;

- reiterating their commitment to respect and ensure respect for the rules of
International Humanitarian Law;

the Parties agree that, without any prejudice to the legal status of the parties to
the conflict or to the international law of armed conflict in force, they will apply the
following rules:

1.  General Principles

The parties commit themselves to respect and to ensure respect for the Article 3 of the
four Geneva Conventions of August 12, 1949, which states, in particular:
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2,

Persons taking no active part in the hostilities, including members of armed
groups who have laid down their arms and those placed “hors de combat” by
sickness, wounds, detention, or any other cause, shall in all circumstances be
treated humanely, without any adverse distinction founded on race, colour,
religion or faith, sex, birth or wealth, or any other similar criteria.

To this end, the following acts shall remain prohibited at any time and in any
place whatsoever with respect to the above-mentioned persons:

a) violence to life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture;

b) taking of hostages;

¢) outrages upon personal dignity, in particular, humiliating and degrading
treatment;

d) the passing of sentences and the carrying out of executions without
previous judgment pronounced by a regularly constituted court, affording
all the judicial guarantees which are recognized as indispensable by
civilized peoples.

The wounded and sick shall be collected and cared for.

An impartial body, such as the International Committee of the Red Cross, may
offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into force, by
means of special agreements, all or part of the other provisions of the present
Convention.

The application of the preceding provisions shall not affect the legal status of the
Parties to the conflict.

Special agreement

In accordance with the Article 3 of the four Geneva Conventions of August 12, 1949,
the Parties agree to bring into force the following provisions:

2.1. Wounded, sick and shipwrecked

The treatment provided to the wounded, sick and shipwrecked shall be in accordance
with the provisions of the First and Second Geneva Conventions of August 12, 1949, in
particular:

-  All the wounded, sick and shipwrecked, whether or not they have taken
part in the armed conflict, shall be respected and protected.

- In all circumstances, they shall be treated humanely and shall receive, to
the fullest extent practicable and with the least possible delay, the medical
care and attention required by their condition. There shall be no distinction
among them founded on any grounds other than medical ones.
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2.2,
(1]

(2]

(3]

(5]

2.4.
(1]

Protection of hospitals and other medical units

Hospitals and other medical units, including medical transportation may in no
circumstances be attacked, they shall at all times be respected and protected.
They may not be used to shield combatants, military objectives or operations from
attacks.

The protection shall not cease unless they are used to commit military acts.
However, the protection may only cease after due warning and a reasonable
time limit to cease military activities.

Civilian population

The civilians and the civilian population are protected by Articles 13 to 34 of
the Fourth Geneva Convention of August 12, 1949. The civilian population and
individual civilians shall enjoy general protection against the dangers arising
from military operations. They shall not be the object of attack. Acts or threats
of violence the primary purpose of which is to spread terror among the civilian
population are prohibited.

All civilians shall be treated in accordance with Articles 72 to 79 of Additional
Protocol I. Civilians who are in the power of an adverse party and who are
deprived of their liberty for reasons related to the armed conflict shall benefit
from the rules relating to the treatment of internees laid down in the Fourth
Geneva Convention of August 12, 1949.

In the treatment of the civilian population there shall be no adverse distinction
founded on race, religion or faith, or any other similar criteria.

The displacement of the civilian population shall not be ordered unless the
security of the civilians involved or imperative military reasons so demand.
Should such displacements have to be carried out, all possible measures shall
be taken in order that the civilian population may be received under satisfactory
conditions of shelter, hygiene, health, safety and nutrition.

The International Committee of the Red Cross (ICRC) shall have free access to
civilians in all places, particularly in places of internment or detention, in order
to fulfil its humanitarian mandate according to the Fourth Geneva Convention of
August 12, 1949,

Captured combatants

Captured combatants shall enjoy the treatment provided for by the Third Geneva
Convention.

The International Committee of the Red Cross (ICRC) shall have free access to all
captured combatants in order to fulfil its humanitarian mandate according to the
Third Geneva Convention of 12 August 1949.
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2.5. Conduct of hostilities

Hostilities shall be conducted in the respect of the laws of armed conflict, particularly
in accordance with Articles 35 to 42 and Articles 48 to 58 of Additional Protocol |, and
the Protocol on Prohibitions or Restrictions on the Use of Mines, Booby Traps and other
Devices annexed to the 1980 Weapons Convention. In order to promote the protection
of the civilian population, combattants are obliged to distinguish themselves from the
civilian population.

2.6. Assistance to the civilian population

[11 The Parties shall allow the free passage of all consignments of medicines and
medical supplies, essential foodstuffs and clothing which are destined exclusively
to the civilian population.

[2] They shall consent to and cooperate with operations to provide the civilian
population with exclusively humanitarian, impartial and non-discriminatory
assistance. All facilities will be given in particular to the ICRC.

3. Red Cross Emblem

The Red Cross emblem shall be respected. The Parties undertake to use the emblem
only to identify medical units and personnel and to comply with the other rules of
international humanitarian law relating to the use of the Red Cross emblem and
shall repress any misuse of the emblem or attacks on persons or property under its
protection.

4, Dissemination

The Parties undertake to spread knowledge of and promote respect for the principles
and rules of international humanitarian law and the terms of the present agreement,
especially among combatants. This shall be done in particular:

- by providing appropriate instruction on the rules of international
humanitarian law to all units under their command, control or political
influence;

- by facilitating the dissemination of ICRC appeals urging respect for
international humanitarian law;

— by distributing ICRC publications.

5. Implementation

[11 Each party undertakes to designate liaison officers to the ICRC who will be
permanently present in meeting places determined by the ICRC to assist the
ICRC in its operations with all the necessary means of communication to enter
in contact with all the armed groups they represent. Those liaison officers shall
have the capacity to engage those groups and to provide guarantees to the ICRC
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(2]

on the safety of its operations. Each party will allow the free passage of those
liaison officers to the meeting places designated by the ICRC.

Each party undertakes, when it is informed, in particular by the ICRC, of any
allegation of violations of international humanitarian law, to open an enquiry
promptly and pursue it conscientiously, and to take the necessary steps to put
an end to the alleged violations or prevent their recurrence and to punish those
responsible in accordance with the law in force.

General provisions

The parties undertake to respect and to ensure respect for the present agreement
in all circumstances.

The present agreement will enter in force on May 26, at 24h00 if all parties have
transmitted to the ICRC their formal acceptance of the agreement by May 26,
1992 at 18h00.

DISCUSSION

1.

Do the two agreements qualify the conflicts? Could the ICRC have suggested the Memorandum
of Understanding of November 27, 1991 (MoU) if it had qualified the conflict between Croatia
and Yugoslavia as an international one? Could Agreement No. 1 of May 22, 1992 (A1) concern an
international armed conflict? (GC I-1V, Arts 2,3 and 6/6/6/7; P I, Art. 1)

a.  Why does the ICRC suggest such agreements? Why do the parties conclude such agreements?
Who are the parties to the two agreements? Who is bound by the two agreements?

b. Is the MoU binding for the Socialist Federative Republic of Yugoslavia and Croatia? Is Al
binding on Bosnia and Herzegovina? Is it acceptable that A1 places “the Republic of Bosnia-
Herzegovina” and political parties on an equal footing? (GC I-IV; Art. 3(3))

c.  What difficulties could the ICRC foresee when it invited the parties to negotiate those
agreements? How did it overcome those difficulties?

Does Art. 3 of the MoU give captured combatants prisoner-of-war status? May Croatian soldiers who
formerly served in the Yugoslav People’s Army and fall into the power of Yugoslavia be sentenced for
high treason?

a. Do Art.4(1) of the MoU and Art. 2.3(2) of A1 provide the same protection to civilians deprived
of their liberty as the IHL of international armed conflicts, less protection, or better protection?
(GC IV, Arts 37,41, 76,78 and 79)

b. Is a Serb inhabitant of western Slavonia, whose ancestors lived for 400 years in that part
of Croatia and who is arrested by the Croatian police, “in the power of the adverse party”
in the sense of Art. 4(1) of the MoU? Is a Bosnian Muslim inhabitant of Banja Luka, whose
ancestors lived for 400 years in that part of Bosnia and Herzegovina and who is arrested by
the Bosnian Serb police, “in the power of the adverse party”in the sense of Art. 2.3(2) of A1? Is
a Serb inhabitant of Sarajevo, whose ancestors lived for 400 years in the capital of Bosnia and
Herzegovina and who is arrested by the Bosnian police, “in the power of the adverse party”
in the sense of Art. 2.3(2) of A1? What are the advantages and disadvantages of thus labelling
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persons as “protected persons” according to their ethnic origin? Is there any other way to apply
the law of international armed conflict?

Is there any prohibition of forced displacements in the MoU? In the IHL of international armed
conflicts? Where? Why was that provision not included in the MoU? Did the practice of “ethnic
cleansing” therefore not violate IHL in the conflict between Croatia and Yugoslavia? (GCIV, Art.49)
Is there a prohibition of forced displacements in A1? Does its wording come from the law of
international or of non-international armed conflicts? (GC IV, Art.49; P I, Art.85(4); P I, Art. 17)
Can you imagine why Art. 6 of the MoU and Art. 2.5 of A1 exclude Arts 43-47 of Protocol I from
their reference to the Protocol’s rules on the conduct of hostilities?

Was there any obligation for combatants to distinguish themselves from the civilian population
in the conflict between Croatia and Yugoslavia? (HR, Art. 1; GC I1I, Art. 4(A); P I, Arts 44(3) and
48; P II,Art. 13)

Do Art. 9 of the MoU and Art. 2.6 of Al on humanitarian assistance correspond to the IHL of
international armed conflicts, or does it go further? If yes, on which points? (GC IV, Arts 10, 23,
59-61, 108-109, 142; P I, Arts 69, 70, 81)

a.

Which rules on implementation do the two agreements contain? Which implementation
mechanisms provided for in the THL of international armed conflicts are not mentioned? Can
you imagine why the parties did not want to mention those mechanisms?

Are there any provisions on war crimes in the two agreements? Which elements of IHLs grave
breaches regime do the agreements lack? Are those gaps crucial, taking into account that the
national legislation of the former Yugoslavia, in which the rules of IHL on grave breaches were
incorporated, was taken over by its successor States? By accepting a rule of behaviour of the
[HL of international armed conflicts in the agreements, did a party thereto necessarily also
undertake to treat a violation of that rule as a grave breach if it is so qualified by IHL? Under
those agreements, can the International Criminal Tribunal for the former Yugoslavia prosecute
any violation of the IHL of international armed conflicts that is qualified as a grave breach?
Only if the rule violated is contained in the agreements? Only if it also violates customary THL?

What are the differences between the rules on implementation contained in the two agreements?
Can you explain them?

Why is the ICRC, in Art. 12 of the MoU, so circumspect about an enquiry into allegations of
violations? Aren’t enquiries an important means of implementing IHL? Shouldn’t the ICRC
conduct an enquiry itself, due to its knowledge of the field, its expertise in IHL and its well-
recognized neutrality and impartiality, at least if both parties agree to it doing so? Can you
imagine the reasons for the ICRC’s extreme prudence in this regard?

What is the purpose of a mechanism such as that provided for in Art. 5(1) of A1?

Does the MoU’s Art. 14(1) incorporate all of the Geneva Conventions into the MoU? To which
units is Art. 14(1) intended to apply? Does that provision make any sense?

What are the advantages and disadvantages of such agreements? Can they be interpreted and
applied without reference to the whole of IHL?

Was the MoU applicable in the conflict between local Serb inhabitants of parts of Croatia (in
particular the Krajinas) and the government of Croatia? Even if Yugoslavia no longer had any
control over the activities of those local Serbs?

Was A1 applicable in the armed conflict in the Bihac area between autonomist Bosnian Muslim
followers of Mr. Abdic and Bosnian government forces?
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Case No. 205, Bosnia and Herzegovina, Constitution of Safe Areas

in 1992-1993

A. ICRC, Position Paper, The Establishment of Protected Zones for
Endangered Civilians in Bosnia and Herzegovina

[Source: ICRC position paper. Distributed on 30 October 1992 to the governments concerned, the Co-chairmen
of the London Conference on the former Yugoslavia and the Office of the UN High Commissioner for Refugees]

POSITION PAPER

THE ESTABLISHMENT OF PROTECTED ZONES FOR
ENDANGERED CIVILIANS IN BOSNIA-HERZEGOVINA

The main aspects of the “ethnic cleansing” process in Bosnia-Herzegovina are well
known: intimidation, threats, harassment, brutality, expropriation, torture, large-
scale hostage taking and internment of civilians, larger-scale deportations, summary
executions, etc.

For months the situation has become more and more tragic and desperate for the
civilians belonging either to ethnic minorities or to the defeated sides, as in northern
Bosnia-Herzegovina or more recently in the central part of the country (Jajce-Travnik-
Prozor area), where the situation is deteriorating daily.

Today there are at least 100,000 Muslims living in the north of Bosnia-Herzgovina,
who are terrorized and whose only wish is to be transferred to a safe haven. If the
international community wants to assist and protect these people, the “safe haven”
concept must be transformed into reality.

As no third country seems to be ready, even on a provisional basis, to grant asylum
to one hundred thousand Bosnian refugees, an original concept must be devised
to create protected zones in Bosnia-Herzegovina which are equal to the particular
requirements and the sheer scale of the problem.

In view of the extremely alarming situation currently prevailing in the country, the
ICRC recommends the international community to set up protected zones in Bosnia-
Herzegovina. As a matter of priority, a protected zone should be set up in northern
Bosnia-Herzegovina to shelter the endangered civilians. The creation of other such
zones might also have to be considered in central Bosnia-Herzegovina in the near future.

The concept of a safety zone is included in international humanitarian law, which
provides for various kinds of zones. However, the present situation calls for the
creation of zones adapted to its specific requirements and, in particular, which need
an international protection.

It is now up to the international community to diligently study the feasibility of
protected zones which, as mentioned, could not in the present situation be left under
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the sole responsibility of the parties controlling the territory in which the zones are
located. The setting up of protected zones for tens of thousands of civilians is far
beyond the capacity of the ICRC alone.

Conditions to be met
- The protected zone(s) must meet appropriate hygiene standards.

— The protected zone(s) must be in an area where the necessary protection may
be assumed.

- Theinternational responsibility for such zone(s) must be clearly established.

- The parties concerned must give their agreement to the concept and to the
location of the protected zone(s).

— Duly mandated international troops, such as UNPROFOR, must assure the
internal and the external security of this zone(s), as well as for part of the
logistics.

- International organizations must help with the entire installation of the zone(s)
- housing, shelter, heating, sanitation — and with the logistics. In addition, the
organizations involved must take responsibility for the food deliveries, the
cooking and the medical services.

The ICRC is willing and ready to offer its services to help with the establishment and
running of such zones.

In accordance with its mandate, the ICRC will in particular be in charge of tracing
activities in the zone(s) and, at least partly, of their relief and medical infrastructures.

Despite the obvious difficulties and the financial, material and logistical burden, not
to mention the whole security aspect, that the establishment of such a zone(s) would
entail for the international community, the ICRC s of the opinion that there is currently
no alternative to this plan. Winter is approaching and it is likely that it will reach Bosnia-
Herzegovina before any peace agreement is signed and implemented.

Forced and unprotected massive transfers of the population to central Bosnia-
Herzegovina are totally unacceptable and cannot go on. Too many civilians, while
forced to cross the frontlines on foot, have already been killed either in the crossfire of
combatants, as there is no cease-fire, or deliberately by snipers.

In order to establish protected zones, UNPROFOR should be deployed as soon as
possible in Bosnia-Herzegovina. The ICRC furthermore strongly hopes that the United
Nations Security Council will soon consider extending the UNPROFOR mandate in
Bosnia-Herzegovina, thus enabling its troops to guarantee the security of such zones.
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B. Security Council, Resolution 819 (1993)

[Source: UN Doc. S/RES/819 (April 16,1993)]

The Security Council,

[...] Reaffirming the sovereignty, territorial integrity and political independence of the
Republic of Bosnia and Herzegovina,

Reaffirming its call on the parties and others concerned to observe immediately the
cease-fire throughout the Republic of Bosnia and Herzegovina,

Reaffirming its condemnation of all violations of international humanitarian law,
including, in particular, the practice of “ethnic cleansing”,

Concerned by the pattern of hostilities by Bosnian Serb paramilitary units against
towns and villages in eastern Bosnia [...]

Deeply alarmed at the information provided by the Secretary-General to the Security
Council on April 16, 1993 on the rapid deterioration of the situation in Srebrenica
and its surrounding areas, as a result of the continued deliberate armed attacks and
shelling of the innocent civilian population by Bosnian Serb paramilitary units,

Strongly condemning the deliberate interdiction by Bosnian Serb paramilitary units of
humanitarian assistance convoys,

Also strongly condemning the actions taken by Bosnian Serb paramilitary units against
UNPROFOR, in particular, their refusal to guarantee the safety and freedom of
movement of UNPROFOR personnel,

Aware that a tragic humanitarian emergency has already developed in Srebrenica
and its surrounding areas as a direct consequence of the brutal actions of Bosnian
Serb paramilitary units, forcing the large-scale displacement of civilians, in particular
women, children and the elderly,

Recalling the provisions of resolution 815 (1993) on the mandate of UNPROFOR and in
that context acting under Chapter VIl of the Charter of the United Nations,

[The only paragraph in resolution 815 (1993) pertinent to our concern reads as follows:"The Security Council [..]
determined to ensure the security of UNPROFOR and its freedom of movement for all its missions, and to these
ends acting under Chapter VIl of the Charter of the United Nations [..]" Later, Security Council resolution 836
(1993) of June 4, 1993 however authorized UNPROFOR “acting in self-defence, to take the necessary measures,
including the use of force, to reply to bombardments against the safe areas by any of the parties [...]."]

1. Demandsthatall partiesand others concerned treat Srebrenicaandits surroundings
as a safe area which should be free from any armed attack or any other hostile act;

2. Demands also to that effect the immediate cessation of armed attacks by Bosnian
Serb paramilitary units against Srebrenica and their immediate withdrawal from
the areas surrounding Srebrenica;

3. Demands that the Federal Republic of Yugoslavia (Serbia and Montenegro)
immediately cease the supply of military arms, equipment and services to the
Bosnian Serb paramilitary units in the Republic of Bosnia and Herzegovina;



Case No. 205

10.

11.

12.

Requests the Secretary-General, with a view to monitoring the humanitarian
situation in the safe area, to take immediate steps to increase the presence of
UNPROFOR in Srebrenica and its surroundings; demands that all parties and others
concerned cooperate fully and promptly with UNPROFOR towards that end; and
requests the Secretary-General to report urgently thereon to the Security Council;

Reaffirms that any taking or acquisition of territory by threat or use of force,
including through the practice of “ethnic cleansing”, is unlawful and unacceptable;

Condemns and rejects the deliberate actions of the Bosnian Serb party to force the
evacuation of the civilian population from Srebrenica and its surrounding areas as
well as from other parts of the Republic of Bosnia and Herzegovina as part of its
overall abhorrent campaign of “ethnic cleansing”;

Reaffirms its condemnation of all violations of international humanitarian law, in
particular the practice of “ethnic cleansing” and reaffirms that those who commit
or order the commission of such acts shall be held individually responsible in
respect of such acts;

Demands the unimpeded delivery of humanitarian assistance to all parts of the
Republic of Bosnia and Herzegovina, in particular to the civilian population of
Srebrenica and its surrounding areas and recalls that such impediments to the
delivery of humanitarian assistance constitute a serious violation of international
humanitarian law;

Urges the Secretary-General and the United Nations High Commissioner for
Refugees to use all the resources at their disposal within the scope of the relevant
resolutions of the Council to reinforce the existing humanitarian operations in the
Republic of Bosnia and Herzegovina in particular Srebrenica and its surroundings;

Furtherdemands thatall parties guarantee the safety and full freedom of movement
of UNPROFOR and of all other United Nations personnel as well as members of
humanitarian organizations;

Furtherrequeststhe Secretary-General,in consultation with UNHCRand UNPROFOR,
to arrange for the safe transfer of the wounded and ill civilians from Srebrenica
and its surrounding areas and to urgently report thereon to the Council;

Decides to send, as soon as possible, a mission of members of the Security Council
to the Republic of Bosnia and Herzegovina to ascertain the situation and report
thereon to the Security Council; [...]
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C. Security Council Resolution 824 (1993)

[Source: UN Doc. S/RES/824 (May 6, 1993)]

The Security Council,

[.]

Having considered the report of the Mission of the Security Council to the Republic
of Bosnia and Herzegovina (5/25700) authorized by resolution 819 (1993), and in
particular, its recommendations that the concept of safe areas be extended to other
towns in need of safety,

Reaffirming again its condemnation of all violations of international humanitarian
law, in particular, ethnic cleansing and all practices conducive thereto, as well as the
denial or the obstruction of access of civilians to humanitarian aid and services such as
medical assistance and basic utilities, [...]

Taking also into consideration the formal request submitted by the Republic of Bosnia
and Herzegovina (5/25718),

Deeply concerned at the continuing armed hostilities by Bosnian Serb paramilitary
units against several towns in the Republic of Bosnia and Herzegovina and determined
to ensure peace and stability throughout the country, most immediately in the towns
of Sarajevo, Tuzla, Zepa, Gorazde, Bihac, as well as Srebrenica,

Convinced that the threatened towns and their surroundings should be treated as safe
areas, free from armed attacks and from any other hostile acts which endanger the
well-being and the safety of their inhabitants,

Aware in this context of the unique character of the city of Sarajevo, as a multicultural,
multi-ethnic and pluri-religious centre which exemplifies the viability of coexistence
and interrelations between all the communities of the Republic of Bosnia and
Herzegovina, and of the need to preserve it and avoid its further destruction, [...]

Convinced that treating the towns referred to above as safe areas will contribute to the
early implementation of the peace plan, [...]

Recalling the provisions of resolutions 815 (1993) on the mandate of UNPROFOR and in
that context acting under Chapter VIl of the Charter, [...]

3. Declares that the capital city of the Republic of Bosnia and Herzegovina, Sarajevo,
and other such threatened areas, in particular the towns of Tuzla, Zepa, Gorazde,
Bihac, as well as Srebrenica, and their surroundings should be treated as safe areas
by all the parties concerned and should be free from armed attacks and from any
other hostile act;

4. Further declares that in these safe areas the following should be observed:

(@) Theimmediate cessation of armed attacks or any hostile act against these safe
areas, and the withdrawal of all Bosnian Serb military or paramilitary units from
these towns to a distance wherefrom they cease to constitute a menace to
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their security and that of their inhabitants to be monitored by United Nations
military observers [Later Security Council Resolution 836, para. 5 is even more
explicit: “5. Decides to extend (...) the mandate of UNPROFOR in order to enable it
(...) to promote the withdrawal of military or paramilitary units other than those of
the Government of the Republic of Bosnia and Herzegovina...” ];

Full respect by all parties of the rights of the United Nations Protection
Force (UNPROFOR) and the international humanitarian agencies to free and
unimpeded access to all safe-areas in the Republic of Bosnia and Herzegovina
and full respect for the safety of the personnel engaged in these operations;

5. Demands to that end that all parties and others concerned cooperate fully with
UNPROFOR and take any necessary measures to respect these safe areas;

6. Requests the Secretary-General to take appropriate measures with a view to
monitoring the humanitarian situation in the safe areas and to that end, authorizes
the strengthening of UNPROFOR by an additional 50 United Nations military
observers [...];

7. Declares its readiness, in the event of the failure by any party to comply with
the present resolution, to consider immediately the adoption of any additional
measures necessary with a view to its full implementation, including to ensure
respect for the safety of the United Nations personnel; [...]

DISCUSSION

Please assume for the discussion of questions 1 to 5 that the IHL of international armed conflicts is
applicable, at least thanks to the agreement between the parties of May 23, 1992 [See Case No. 204, Former
Yugoslavia, Special Agreements Between the Parties to the Conflicts [Part B.]]

1. a.
b.
2. a
b.
C.

Which humanitarian problems prompted the ICRC to suggest the establishment of protected
zones and the UN Security Council to establish safe areas? How does IHL normally deal with
those problems?

What are the special reasons and the particular dangers of establishing any kind of safety zones
in a situation of “ethnic cleansing” such as that in Bosnia and Herzegovina?

Does the ICRC suggest the establishment of one of the types of protected zones foreseen by
IHL? Does IHL provide for international supervision of such a zone? Does IHL provide for
international protection of such a zone? Is such protection compatible with IHL? Why does the
ICRC suggest international military protection? (GC I, Art. 23; GC IV, Arts 14, 15 and Annex [;
P 1, Arts 59 and 60)

Does the ICRC suggest that the protected zone be demilitarized (exclusion of Bosnian
government forces)? Is this condition implied in the spirit of IHL on protected zones? Would
such a condition have been realistic? Would a zone without such demilitarization have been
realistic? (GC I, Art. 23; GC IV, Arts 14,15 and Annex I; P I, Arts 59 and 60)

Were the zones suggested by the ICRC open to occupation by the adverse party? Is a requirement
to that effect inherent in protected zones under IHL? Would such a requirement have been
realistic? (GC I, Art. 23; GC IV, Arts 14, 15 and Annex I; P I, Arts 59 and 60)
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d.

Does the ICRC proposal come under jus ad bellum or jus in bello? Does it respect the Red Cross
principles of neutrality and impartiality? Doesn’t it suggest the use of force against one side in
the conflict? What is the legal basis for the ICRC’s proposal?

3. On which essential points do the safe areas established by the Security Council differ from the
protected zones suggested by the ICRC?

4. a.

Does the Security Council establish one of the types of protected zones provided for by IHL?
Does IHL provide for international protection of such a zone? Is such international protection
compatible with IHL? (GC I, Art. 23; GC IV, Arts 14, 15 and Annex I; P I, Arts 59 and 60) What is
the mandate of UNPROFOR in the safe areas? Does the Security Council give UNPROFOR the
mandate to defend the safe areas? Are 50 additional military observers sufficient to monitor the
situation in the safe areas? To protect the safe areas? To defend the safe areas?

Are the zones established by the Security Council to be demilitarized? May Bosnian government
forces stay in the safe areas? May they, under the resolutions and IHL, launch attacks from the
safe areas against Bosnian Serb forces? (GC I, Art. 23; GC IV, Arts 14,15 and Annex I; P I Arts 59
and 60)

Are the safe areas established by the Security Council open to occupation by the Bosnian Serb
forces?

Do the safe areas established by the Security Council come under jus ad bellum or jus in bello?
Is it appropriate for peacekeeping forces to be given the mandate assigned to them under the
resolutions?

What impression do the Security Council resolutions give to the Bosnian Muslim inhabitants of
the safe areas? To the government of Bosnia and Herzegovina? Are those impressions justified?

5. Which elements of Resolutions 819 and 824 recall or implement jus in bello? Which do so for jus ad
bellum? How do you qualify in particular operative para. 5 of Resolution 8192

6.  Please answer the following questions by applying alternatively the law of international and the law of
non-international armed conflicts.

a.

Do deliberate acts by the Bosnian Serbs to force the evacuation of the civilian population from
(Bosnian government-controlled) Srebenica constitute a violation of IHL? (GC IV, Art. 49; P II,
Art. 17)

Is the impeding of humanitarian assistance to the civilian population of Srebenica a violation
of THL? Under THL, are UNPROFOR and the international humanitarian agencies entitled to
have free access to all safe areas? (GC IV, Arts 23,30 and 59; P I, Arts 70 and 81; P II, Art. 18.)

Do the Bosnian Serbs have an obligation under IHL to allow the evacuation of wounded and
sick civilians from Srebenica? (GC IV, Art. 17)
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Case No. 206, Bosnia and Herzegovina, Release of Prisoners of War

and Tracing Missing Persons After the End of Hostilities

A. General Framework Agreement for Peace in Bosnia and
Herzegovina

[Source: Reproduced in extenso in ILM,vol. 35,1996, p. 75]

Concluded on November 21, 1995 in Dayton (United States) and signed in Paris on December
14, 1995 by the Presidents of the Republic of Bosnia and Herzegovina, the Federal Republic
of YUgOS/ClViG and the Republic of Croatia. (This Agreement brought the hostilities on the territory of

Bosnia and Herzegovina to an end.)

1.

Annex 1A: Agreement on the Military Aspects of the Peace Settlement

Article IX: Prisoner Exchanges

The Parties shall release and transfer without delay all combatants and civilians
held in relation to the conflict (hereinafter “prisoners”), in conformity with
international humanitarian law and the provisions of this Article.

(a)

(b)

(o]

(e)

The Parties shall be bound by and implement such plan for release and
transfer of all prisoners as may be developed by the ICRC, after consultation
with the Parties.

The Parties shall cooperate fully with the ICRC and facilitate its work in
implementing and monitoring the plan for release and transfer of prisoners.

No later than thirty (30) days after the Transfer of Authority [which had to take
place on December 19, 1995], the Parties shall release and transfer all prisoners
held by them.

In order to expedite this process, no later than twenty-one (21) days after
this Annex enters into force, the Parties shall draw up comprehensive lists of
prisoners and shall provide such lists to the ICRC, to the other Parties, and to
the Joint Military Commission and the High Representative. These lists shall
identify prisoners by nationality, name, rank (if any) and any internment or
military serial number, to the extent applicable.

The Parties shall ensure that the ICRC enjoys full and unimpeded access to all
places where prisoners are kept and to all prisoners. The Parties shall permit
the ICRC to privately interview each prisoner at least forty-eight (48) hours
prior to his or her release for the purpose of implementing and monitoring the
plan, including determination of the onward destination of each prisoner.
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(f) The Parties shall take no reprisals against any prisoner or his/her family in the
event that a prisoner refuses to be transferred.

(g) Notwithstanding the above provisions, each Party shall comply with any order
or request of the International Tribunal for the Former Yugoslavia for the
arrest, detention, surrender of or access to persons who would otherwise be
released and transferred under this Article, but who are accused of violations
within the jurisdiction of the Tribunal. Each Party must detain persons
reasonably suspected of such violations for a period of time sufficient to
permit appropriate consultation with Tribunal authorities.

2. In those cases where places of burial, whether individual or mass, are known as
a matter of record, and graves are actually found to exist, each Party shall permit
graves registration personnel of the other Parties to enter, within a mutually
agreed period of time, for the limited purpose of proceeding to such graves, to
recover and evacuate the bodies of deceased military and civilian personnel of
that side, including deceased prisoners.

B. Tracing Missing Persons in Bosnia and Herzegovina
[Source: Girod C,"Bosnia-Herzegovina: Tracing Missing Persons;in IRRC, No.312, 1996, pp. 387-391]

Every war brings its share of missing persons, whether military or civilian. And every
individual reported missing is then sought by a family anxiously awaiting news of their
loved one. These families cannot be left in such a state of anguish.

For the truth, however painful it may be, is preferable to the torture of uncertainty and
false hope. In Bosnia and Herzegovina civilians were especially affected by a conflict in
which belligerents pursued a policy of ethnic cleansing by expelling minority groups
from certain regions. Thousands of people who disappeared in combat or were thrown
into prison, summarily executed or massacred, are still being sought by their families.

What is a missing person?

International humanitarian law contains several provisions stipulating that families
have the right to know what has happened to their missing relatives and that the
warring parties must use every means at their disposal to provide those families with
information [...]. Taking these two cardinal principles in particular as a basis for action,
the International Committee of the Red Cross (ICRC) has set up various mechanisms to
assist families suffering the agony of uncertainty, even after the guns have fallen silent.

In any conflict the ICRC starts out by trying to assess the problem of persons reported
missing. Families without news of their relatives are asked to fill out tracing requests
describing the circumstances in which the individual sought was last seen. Each
request is then turned over to the authorities with whom the person in question last
had contacts. This working method means that the number of people gone missing
does not correspond to the actual number of conflict victims — a gruesome count
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which the ICRC does not intend to perform. In Bosnia and Herzegovina, more than
10,000 families have so far submitted tracing requests to the ICRC or to the National
Red Cross or Red Crescent Societies in their countries of asylum.

Agreements for Peace in Bosnia and Herzegovina [...]

Prior to the drafting of the General Framework Agreement for Peace in Bosnia and
Herzegovina, which the parties negotiated in Dayton, Ohio, in autumn 1995, the
United States consulted the main humanitarian organizations. With the ICRC it
discussed the release of detainees and the tracing of missing persons. The first of these
issues is dealt with in the Annex on Military Aspects of the Peace Settlement, and the
second is covered in the Framework Agreement’s provisions pertaining to civilians.
Thus Article V, Annex 7, of the Agreement stipulates that: “The Parties shall provide
information through the tracing mechanisms of the ICRC on all persons unaccounted
for. The Parties shall also cooperate fully with the ICRC in its efforts to determine the
identities, whereabouts and fate of the unaccounted for”. The terms of this Article take
up and confirm the core principles of international humanitarian law.

The Framework Agreement also confers on the ICRC the task of organizing, in
consultation with the parties involved, and overseeing the release and transfer of all
civilian and military prisoners held in connection with the conflict. The ICRC performed
this task in cooperation with the Implementation Force (IFOR) entrusted with carrying
out the military provisions of the Framework Agreement.

ICRC action

Despite resistance from the parties, over 1,000 prisoners were returned home.
Throughout the operation, which lasted about two months, the ICRC firmly refused to
link the release process with the problem of missing persons, just as it had refused to
become involved in the reciprocity game the parties used to play during the conflict.
The success of the operation was also ensured by the international community, which
was convinced that the ICRC was taking the right approach and pressured the parties
to cooperate. Since many detainees had been withheld from the ICRC and were
therefore being sought by their families, it was important to empty the prisons before
addressing the issue of missing persons.

On the basis of the General Framework Agreement for Peace in Bosnia and Herzegovina,
the ICRC thus proposed that the former belligerents set up a Working Group on the
Process for Tracing Persons Unaccounted for in Connection with the Conflict on the
Territory of Bosnia and Herzegovina - a convoluted title reflecting the nature of the
political negotiations that led to the establishment of this body. While the parties
endorsed the proposal itself, they engaged in endless quibbling over the wording of the
Rules of Procedure and of the Terms of Reference drafted by the ICRC. Nevertheless, the
Working Group, which is chaired by the ICRC, has already met three times in the Sarajevo
offices of the High Representative for Bosnia and Herzegovina'? in the presence of the
ambassadors of the Contact Group on Bosnia and Herzegovina™, the representative of
the presiding member of the European Union™ and the representatives of Croatia and
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the Federal Republic of Yugoslavia. These meetings were also attended by IFOR and the
United Nations Expert on Missing Persons in the Former Yugoslavia®.

Despite numerous plenary and bilateral working sessions, it has not been possible to
bring the parties to agree on matters of participation and representation (the question
under discussion is whether or not the former belligerents are the same as the parties
that signed the Framework Agreement) or formally to adopt the Rules of Procedure.
However, these Rules have been tacitly agreed on in the plenary meetings, making it
possible to begin practical work: more than 10,000 detailed cases of persons reported
missing by their families have already been submitted to the parties, which must now
provide replies.

In a remarkable departure from the procedure normally followed in such cases, the
Working Group has adopted a rule whereby the information contained in the tracing
requests, as well as the replies that the parties are called on to provide, are not only
exchanged bilaterally between the families and the parties concerned through the
intermediary of the ICRC, but are also communicated to all the members of the
Working Group, that is, to all the former belligerents, and to the High Representative.
Such a policy of openness is meant to prevent further politicization of the issue and
the ICRCintends to pursue it, in particular by issuing a gazette that lists the names of all
missing persons and by publishing these names on the Internet. This should prompt
possible witnesses to approach the ICRC with confidential information concerning the
fate of individuals who have gone missing, which the organization could then pass on
to the families concerned.

Indeed, after every war families seek news of missing relatives and the settlement of
this question is always a highly political issue. One reason is that for a party to provide
information is to admit that it knows something, which may give it the feeling that it is
owning up to some crime. Another reason is that the anguish of families with missing
relatives is such that they generally band together and pressure their authorities to
obtain information from the opposite party, which may be tempted to use these
families to destabilize the other side.

The issue of exhumations

As the tragic result of more than three years of conflict, Bosnia and Herzegovina is
strewn with mass graves in which thousands of civilians were buried like animals.
The graves in the region of Srebrenica are a horrifying example. Displaced families in
Tuzla interviewed by the ICRC allege that more than 3,000 people were arrested by
Bosnian Serb forces immediately after the fall of the enclave in mid-July 1995. Since the
authorities in Pale have persistently refused to say what happened to these people,
the ICRC has concluded that all of them were killed.

Families now wish to recover the bodies of their missing relatives in the wild hope
of being able to identify them. Before this can be done, however, an ante mortem
database™™ must be set up so as to have a pool of information with which forensic
evidence can later be compared. Between the two operations, the bodies must be
exhumed, knowing that most of the mass graves in Bosnia and Herzegovina are
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situated on the other side of ethnic boundaries, which prevents families and the
relevant authorities from gaining access to them.

Families are also demanding that justice be done. That is the role of the International
Criminal Tribunal for the Former Yugoslavia, set up by the United Nations Security
Council while the fighting was still raging in Bosnia and Herzegovina. The Tribunal
intends to exhume a number of bodies to establish the cause of death and gather
evidence and proof of massacres. However, it is not the Tribunal’s responsibility to
identify the bodies or to arrange for their proper burial.

Betweenthefamilies’ need and right to know what has become of their missing relatives,
and that justice must be done, lie thousands of bodies in the mass graves. While it would
probably be unrealistic to imagine that all the bodies buried in Bosnia and Herzegovina
could ever be exhumed and identified,"” the moral issue of their proper burial must
still be addressed. Without the cooperation of the former belligerents and of IFOR,
however, all discussion remains purely theoretical. Only when people have peace in
their hearts and when justice has been done will thoughts of revenge be forgotten and
belief in peace and justice be restored in every individual and every community.

Notes:[..]

2. Former Swedish Prime Minister Carl Bildt's appointment to this post was confirmed by the United Nations
Security Council shortly before the General Framework Agreement for Peace in Bosnia and Herzegovina
was signed in Paris on December 14, 1995. Just as IFOR, which is made up of NATO troops and Russian
troops, is entrusted with implementing the military provisions of the Framework Agreement, so it is the
task of the High Representative to implement the Agreement’s provisions pertaining to civilians.

France, Germany, the Russian Federation, the United Kingdom and the United States.
4. Italy at the time of writing.

Manfred Nowak, who in 1994 was appointed by the UN Commission on Human Rights as the Expert in
charge of the Special Process on Missing Persons in the Territory of the Former Yugoslavia.

6.  Adatabase containing all pertinent medical information that can be obtained from families with missing
relatives.

7. According to the forensic experts of the American organization, Physicians for Human Rights,who exhumed
bodies for the International Criminal Tribunal that was set up following the horrific massacres in Rwanda,
the success rate for identifying remains exhumed from a grave containing several hundred bodies is no
higher than 10 to 20 percent, providing a detailed ante mortem database is available.

DISCUSSION

1. a. Inview of its title “Prisoner Exchanges”, does Art. IX of the Dayton Agreement’s Annex 1-A
provide for a unilateral obligation to release prisoners? Under IHL, is that obligation unilateral
or may it be subject to reciprocity? May the Agreement deviate from IHL by subjecting the
obligation to reciprocity? (GCIII, Arts 6 and 118; GCIV,Arts 7 and 133) [See also Case No. 204,
Former Yugoslavia, Special Agreements Between the Parties to the Conflicts [Part B.,Art.2.3(2)]]

b.  Which provisions of Art. IX(1) go beyond the obligations laid down by IHL? (GC III, Arts 118,
122,123 and 126; GC IV, Arts 133,134, 137, 138, 140 and 143)

c.  IsArt.IX(1)(g) compatible with the obligations laid down by IHL with regard to grave breaches?
Must a Party release a prisoner it suspects of a war crime but for whom the ICTY does not
request arrest, detention, surrender, or access at the end of the “period of consultations”: Under
Art.IX(1)? Under IHL? May a Party release such a person under IHL? Was the further agreement
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of the Parties, concluded in Rome, under which no person may be retained or arrested on war
crimes charges except with the permission of the ICTY, compatible with THL? Can you imagine
why the US pressed the Parties to conclude such an agreement? (GC III, Arts 118, 119(5) and
129-131; GCIV, Arts 133 and 146-148)

Why did the ICRC refuse to link the release of prisoners to the problem of missing persons?
Under IHL, is not a missing person for whom a testimony of their arrest by the enemy exists, or
who was once visited by the ICRC, a prisoner to be released?

Which elements of the ICRC’s activities to trace missing persons in Bosnia and Herzegovina go
beyond IHL? Under IHL, does a party to an international armed conflict have an obligation, at the
end of the conflict:

to search for persons reported missing by the adverse party?

to provide all information it has on the fate of such persons?

to identify mortal remains of persons it must presume to have belonged to the adverse party?
to inform of the cause of death of a person whose mortal remains it has identified?

to inform unilaterally of the results of such identification?

to return identified mortal remains to the party to which the persons belonged?

to give proper burial to identified and non-identified mortal remains?

to give families belonging to the adverse side access to their relatives’ graves?

(GC I, Arts 15-17; GC IIL, Arts 120, 122 and 123; GC IV, Arts 26 and 136-140; P I, Arts 32-34)

Why does the ICRC only submit cases of missing persons that have been submitted to it by their
families? Does ITHL support that decision? Does IHL also give a party to a conflict the right to
submit tracing requests? Has the ICRC an obligation to accept such requests? (P I, Art. 32; GCI,
Art. 16; GC IIL, Arts 122(3), (4), (6) and 123; GC IV, Arts 137 and 140)

What are the reasons for, and the advantages and risks of, the solution whereby all tracing
requests and replies are to be communicated to all members of the Working Group chaired by
the ICRC? Does that prevent politicization?

Does Art. IX(2) go beyond the obligations provided for by THL? Does this provision place each side
under a unilateral obligation to allow the other side’s grave registration personnel to have access to
graves? May a Party use evidence of war crimes, obtained by its grave registration personnel acting
under Art. IX(2), in war crimes trials? (P I, Art. 34)



Part Il - Bosnia and Herzegovina, Using Uniforms of Peacekeepers 1

Case No. 207, Bosnia and Herzegovina, Using Uniforms of Peacekeepers

[Source: Martin, H., Financial Times, May 31, 1995]

UN Troops Put on Alert for Serb Infiltrators

Troops on the ground in Sarajevo are on heightened alert because of the threat of Serb
infiltration into their camps.

In taking nearly 400 UN hostages, the Serbs have also managed to secure 21 armoured
personnel carriers, six light tanks and three armoured cars.

Serbs, dressed in stolen French uniforms and flack jackets, took over a UN-controlled
bridge in the heart of Sarajevo on Saturday; now the motto is: trust no one. All UN
soldiers are on amber alert, donning flack jackets and helmets and blocking the main
gates of their various bases with armoured personnel carriers.

In the leafy grounds of the UN headquarters, the Danish guards were taking extra
security measures because of the Serb threat. Lt Tomas Malling, who is in charge of the
guards, said: “Of course it's a worry to us and we're checking vehicles very carefully”. [...]

At the French main base, a young guard on the gate claims that “everybody is quite
relaxed” as he nervously searches your bag and scrutinises your face. One captain
said: “We were sent here as peacekeepers. What has been done is scandalous but that
doesn’t mean we feel angry enough to become aggressive.” [...]

Another said the UN should withdraw. “Then we should come back and take the Serbs
out, because they are the enemy now.” A colleague added: “If we are peacekeepers
let’s be peacekeepers. But if we are peacemakers, let’s turn nasty.”

DISCUSSION

1. a. IsIHL applicable to these events? Is the UN a Party to the Conventions and Protocols? Can the
UN conceivably be a party to an international armed conflict in the sense of Art. 2 common to
the Conventions? Can the UN forces be considered for purposes of the applicability of THL as
armed forces of the troop-contributing States (which are Parties to the Conventions), and can
any hostilities be considered an armed conflict between those States and the party responsible
for the opposing forces? [See Case No. 198, Belgium, Belgian Soldiers in Somalia]

b.  IfIHL is applicable to these events, does the law of international or of non-international armed
conflict apply?

c. Would THL prohibit UN soldiers from disguising themselves in Serb uniforms? At least for the
purpose of maintaining peace?

2. a. Under IHL, may a belligerent never wear the uniform of the enemy? (P I, Art. 39) [See also
Case No. 92, United States Military Court in Germany, Trial of Skorzeny and Others]

b.  Is the wearing of peacekeepers’ uniforms by members of Bosnian Serb armed forces prohibited
under THL? Even if peacekeepers are not bound by IHL? Even if there is no armed conflict
between the peacekeepers and the Bosnian Serb forces? (P I, Arts 37 and 38)
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Did the wearing of French uniforms and flack jackets by the Serbs when taking over a UN-
controlled bridge violate THL? Is it a war crime? (P I, Arts 37,38(2) and 39)

Are the answers different if UN soldiers are no longer considered by a belligerent party as
peacekeepers but as enemies? (P I, Art. 39)
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Case No. 208, Germany, Government Reply on Rapes in Bosnia

[Source: German Bundestag, Document 12/4048,12™ legislative period, December 29, 1992; original in German,
unofficial translation.]

REPLY by the Federal Government to the written questions submitted by Bundestag
members [...] - Document 12/3838 - Systematic rape as a means of Serb warfare,
inter alia in Bosnia

[Thereply was issued on behalf of the Federal Government in a letter signed by Ursula Seiler-
Albring, Minister of State at the Federal Ministry of Foreign Affairs, and dated 15 December
1992. The document also sets out — in small type — the text of the questions.]

1.  What knowledge does the Federal Government have of the systematic rape of
predominantly Muslim girls and women by Serb soldiers and irregulars, principally in
Bosnia?

Has the Federal Government made representations to the Serbian government in Belgrade
in connection with such rape?

According to the information at the disposal of the Federal Government, based on
concurrent first-hand accounts, it must be assumed that mass rape is being committed
against predominantly Muslim girls and women. Precise figures relating to the actual
extent of this serious violation of fundamental human rights are not available. There
are growing indications that this is a case of systematic rape aimed at destroying
the identity of another ethnic group. The Federal Government has therefore made
vigorous and repeated representations to the “Yugoslav” government, both bilaterally
and within the framework of the European Community, in connection with these
rapes and other grave human rights violations.

2. In what way does the Federal Government intend to play its part in ensuring the
investigation, prosecution and worldwide proscription of such rape?

Rapeis already a criminal offence under the international law of war, which also applies
to the region of the former Yugoslavia. The Federal Government is currently looking
into possible ways in which those fundamental rules for the safeguard of human
dignity can be widely implemented.

The Federal Government was the first to take practical measures to assist and counsel
the girls and women concerned. The discussions held with the victims during that
process are also serving to advance the investigation into the facts of each individual
case.Inaddition, the Federal Government has asked UN Special Rapporteur Mazowiecki
to devote particular attention to the issue of rape. Further investigation work is being
carried out by self-help groups on the ground.
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3. Inwhatway will the Federal Government push for rape to be incorporated as a war crime in
the international conventions relating to the protection of the [civilian] population in war
zones and civil war zones?

The rape of women and girls is already prohibited in armed conflict and to be deemed
a war crime under the existing provisions of international humanitarian law. In that
respect reference must be made in particular to the provisions of Article 27, para. 2, of
the Fourth Geneva Convention relative to the Protection of Civilian Persons in Time
of War of August 12, 1949 and of Article 4, para. 2(e), of the Protocol additional to the
Geneva Conventions and relating to the Protection of Victims of Non-International
Armed Conflicts. Should the reports of systematic mass rape of predominantly Muslim
women and girls be confirmed, this would, moreover, meet the statutory definition for
systematic harm to an ethnical group within the meaning of the Convention on the
Prevention and Punishment of the Crime of Genocide of December 9, 1948....]

DISCUSSION

1. Is rape by a belligerent and its agents prohibited in international armed conflicts? In non-
international armed conflicts? (GC I-IV, Art. 3 and Arts 50/51/130/147 respectively; GC IV, Art. 27(2);
P I, Art.76(1); P II, Art. 4(2)(e); CIHL, Rule 93)

2. Are all deliberately committed violations of IHL war crimes? (GC I-IV, Arts 50/51/130/147
respectively; PI, Art. 85)

3. Isrape by a belligerent and its agents committed in an international or a non-international armed
conflict a grave breach of IHL? Is it otherwise a war crime? (GC I-IV, Arts 50/51/130/147 respectively;
P, Art.85)
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Case No. 209, United Kingdom, Misuse of the Emblem

[Source: Shropshire Star, February 8, 1996, p. 4]
Mercy Trucker Getting Cross ...

Shropshire mercy trucker Mike Taylor has been told he faces legal action unless he
removes the British Red Cross emblem from his lorry.

Charity bosses say the Newport aid worker is committing a crime by using the red
cross emblem without authorisation.

But Mr Taylor, who delivers food and emergency supplies to the war torn Bosnia, has
pledged to keep the symbol on his trucks.

“I'm very annoyed about the whole thing but | refuse to take the emblems off. It's all
very petty.”

He said the International Red Cross had given him permission to use the symbol. In the
past three years he has taken 24 loads over to the former Yugoslavia.

“The symbol is internationally recognised and | use it for protection when | cross the
front line,” he said.

“The International Red Cross in Geneva let me use the emblem but this problem is with
the British branch,” he said.

In a letter received by Mr Taylor, the head of international law at the British Red Cross
states: “Unless | hear from you by February 13, that you are making arrangements to
have the red cross signs removed as a matter of urgency, | shall have no alternative but
to take further action.”

Mr Taylor added: “l can’t believe the Red Cross is making such a fuss about this.”

A spokesperson for the British Red Cross, Colin McCallum, said Mr Taylor was breaking
UK law.

He added only people working for the Red Cross could use the symbol, otherwise it
would be impossible to control who was using it.

DISCUSSION

1. Who may use the red cross emblem? For which purposes? (HR, Art. 23(f); GC1,Arts 38 and 53; GC 11,
Arts 41-43; P I, Arts 8(1), 18, and Annex I, Arts 4-5; P I, Art. 12)

2. a. For what purpose did the trucker wish to use the emblem? Is the emblem ever to be used for
protection in such circumstances? When is it to be used as a protective device? When as an
indicative device? Is it true that only people working for the Red Cross can use the emblem? In
general? Specifically to transport food aid in conflict areas? (GC I, Art. 44; P I, Art. 18)
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Does the trucker’s use of the emblem in such a way constitute misuse? If so, is this misuse of
the emblem a war crime? Would any misuse of the emblem constitute a war crime? If so, when?
(HR, Art. 34; GC T, Art. 53; P I, Arts 37(1)(d), 38 and 85(3)(f))

Was the trucker here authorized to use the emblem? Even assuming that the ICRC gave him
permission? Who authorizes the protective use of the emblem? The International Red Cross
and Red Crescent organizations? The National Societies? The States Parties? Who is responsible
for punishing misuse and abuse of the emblem? (GC I, Art. 54; GC II, Art. 45; P I, Art. 18)

Which obligations do States Parties to the Conventions and Additional Protocols have with
regard to the emblem? Must each State Party adopt implementing legislation, such as the
United Kingdom’s Geneva Conventions Act of 19572 Which issues should this legislation cover?
(GCLArt. 54; GCII, Art. 45; P I, Art. 18)

Is not, as the trucker said, the British Red Cross making a fuss about this? Should the Red Cross
still urge that he be punished under the UK’s Geneva Conventions Act of 1957, even when his
safety depends on using the emblem? After all, isn’t his mission for a humanitarian purpose? Is
this a sufficient justification?

In what sense is the British Red Cross concerned about the trucker’s use of the emblem? Only
because he did not receive prior authorization? Because he is competing with the Red Cross
in the “humanitarian business” and using the Red Cross “trademark” What dangers to the
emblem’s authority result from such misuse of the emblem? What impact does it have on the
emblem’s essential neutrality? On its impartiality? Does such misuse undermine the protection
it provides?

May or must a National Red Cross Society seek to combat misuse of the emblem? Because it
is a violation of THL or because the same emblem is also used by the National Society? May or
must a National Red Cross Society seek more generally to combat specific violations of THL?
Including seeing to it that violators are brought to justice?
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Case No. 210, UN, Statute of the ICTY

A. Security Council Resolution 827 (1993)

[Source: UN Doc. S/RES/827 (May 25,1993)]

The Security Council,

[.]

Having considered the report of the Secretary-General (5/25704 and Add.1) pursuant to
paragraph 2 of resolution 808 (1993),

Expressing once again its grave alarm at continuing reports of widespread and
flagrant violations of international humanitarian law occurring within the territory
of the former Yugoslavia, and especially in the Republic of Bosnia and Herzegovina,
including reports of mass killings, massive, organized and systematic detention and
rape of women, and the continuance of the practice of “ethnic cleansing”, including
for the acquisition and the holding of territory,

Determining that this situation continues to constitute a threat to international peace
and security,

Determined to put an end to such crimes and to take effective measures to bring to
justice the persons who are responsible for them,

Convinced that in the particular circumstances of the former Yugoslavia the
establishment as an ad hoc measure by the Council of an international tribunal and the
prosecution of persons responsible for serious violations of international humanitarian
law would enable this aim to be achieved and would contribute to the restoration and
maintenance of peace,

Believing that the establishment of an international tribunal and the prosecution of
persons responsible for the above-mentioned violations of international humanitarian
law will contribute to ensuring that such violations are halted and effectively redressed,
[...]

Reaffirming in this regard its decision in resolution 808 (1993) that an international
tribunal shall be established for the prosecution of persons responsible for serious
violations of international humanitarian law committed in the territory of the former
Yugoslavia since 1991, [...]

Acting under Chapter VIl of the Charter of the United Nations,
1. Approves the report of the Secretary-General;

2. Decides hereby to establish an international tribunal for the sole purpose
of prosecuting persons responsible for serious violations of international
humanitarian law committed in the territory of the former Yugoslavia between
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34,

35.

January 1, 1991 and a date to be determined by the Security Council upon the
restoration of peace and to this end to adopt the Statute of the International
Tribunal annexed to the above-mentioned report;

Requests the Secretary-General to submit to the judges of the International Tribunal,
upon their election, any suggestions received from States for the rules of procedure
and evidence called for in Article 15 of the Statute of the International Tribunal;

Decides that all States shall cooperate fully with the International Tribunal and its
organsinaccordance with the present resolution and the Statute of the International
Tribunal and that consequently all States shall take any measures necessary under
their domestic law to implement the provisions of the present resolution and the
Statute, including the obligation of States to comply with requests for assistance or
orders issued by a Trial Chamber under Article 29 of the Statute; [...]

Decides also that the work of the International Tribunal shall be carried out
without prejudice to the right of the victims to seek, through appropriate means,
compensation for damages incurred as a result of violations of international
humanitarian law; [...]

Report of the Secretary-General Pursuant to Paragraph 2 of the
Security Council Resolution 808 (1993)

[Source: UN Doc.S/25704 (May 3,1993); footnotes omitted.]

Competence ratione materiae (subject-matter jurisdiction)

. According to paragraph 1 of resolution 808 (1993), the international tribunal shall

prosecute persons responsible for serious violations of international humanitarian law
committed in the territory of the former Yugoslavia since 1991. This body of law exists
in the form of both conventional law and customary law. While there is international
customary law which is not laid down in conventions, some of the major conventional
humanitarian law has become part of customary international law.

In the view of the Secretary-General, the application of the principle nullum crimen
sine lege requires that the international tribunal should apply rules of international
humanitarian law which are beyond any doubt part of customary law so that the
problem of adherence of some but not all States to specific conventions does
not arise. This would appear to be particularly important in the context of an
international tribunal prosecuting persons responsible for serious violations of
international humanitarian law.

The part of conventional international humanitarian law which has beyond doubt
become part of international customary law is the law applicable in armed conflict
as embodied in: the Geneva Conventions of 12 August 1949 for the Protection of
War Victims; the Hague Convention (IV) Respecting the Laws and Customs of War
on Land and the Regulations annexed thereto of 18 October 1907; the Convention
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on the Prevention and Punishment of the Crime of Genocide of 9 December 1948;
and the Charter of the International Military Tribunal of 8 August 1945.[...]

Grave breaches of the 1949 Geneva Conventions

37.

38.

39.

The Geneva Conventions constitute rules of international humanitarian law and
provide the core of the customary law applicable in international armed conflicts.
These Conventions regulate the conduct of war from the humanitarian perspective
by protecting certain categories of persons: namely, wounded and sick members
of armed forces in the field; wounded, sick and shipwrecked members of armed
forces at sea; prisoners of war, and civilians in time of war.

Each Convention contains a provision listing the particularly serious violations
that qualify as “grave breaches” or war crimes. Persons committing or ordering
grave breaches are subject to trial and punishment. The lists of grave breaches
contained in the Geneva Conventions are reproduced in the article which follows.

The Security Council has reaffirmed on several occasions that persons who commit
or order the commission of grave breaches of the 1949 Geneva Conventions in the
territory of the former Yugoslavia are individually responsible for such breaches as
serious violations of international humanitarian law. [...]

Violations of the laws or customs of war

41.

42.

43.

44,

The 1907 Hague Convention (IV) Respecting the Laws and Customs of War on
Land and the Regulations annexed thereto comprise a second important area of
conventional humanitarian international law which has become part of the body
of international customary law.

The Niremberg Tribunal recognized that many of the provisions contained in the
Hague Regulations, although innovative at the time of their adoption were, by
1939, recognized by all civilized nations and were regarded as being declaratory
of the laws and customs of war. The Niremberg Tribunal also recognized that war
crimes defined in article 6(b) of the Niremberg Charter were already recognized
as war crimes under international law, and covered in the Hague Regulations, for
which guilty individuals were punishable.

The Hague Re