KpaTkoe cogepkaHue

MEXZYHAPORHbIA
[ymaHuTapHble BbI30BbI COBPEMEHHOCTH. /136paHHble cTaTbit Kpactoro Kpecra

MmnnemeHTauna
MeXAYHapOA4HOro
rYMaHNUTApPHOro rnpaea
n npeaocrtaB/ieHne
3almTbl 1 nomMmoLun
»KepTBaM BOWMHbDbI:
Pa3JZinyHbie
MmexaHNn3Mbl

M noaxoabl

ToHu MNaHHep*

A-p Torw Nanep ABnAeETCA raBHbIM peaakTopom MexayHaposHoro xypHana

Kpactoro Kpecta. OH pykoBoaun Heckonbkumn Aeneraunamin MKKK Ha mectax
v Bo3rnasnan 0pupuuecknit oraen MKKK.

Hacmoawas cmamos npedcmasnsem co6oii 0030p pasnuuHblX MeXAHU3MOS,
npeoHasHaueHHoLX OIS YTy HUleHUS NOJIONEHUS UL, NOCMPAOABULUX 6 Pe3yb-
mame 600pyieHH020 kKoHPukma. Hekomopuvie U3 makux mexanusmos 3axpe-
nieHvl 8 MeXOYHAPOOHOM 2YMAHUMAPHOM Npase, HO MHO204YUCTeHHbIE AKIO-
puL 6ce uauje BHOCAM CB0U 6KAD 6 €20 UMNIEMEHMALUI0 34 USHAUATLHBIMU
2PAHULAMU, YCMAHOBNIEHHbIMU 071 damoti uenu. OpzaHvl, 0Cyu,ecmesnsouue
KOHMPOnb 3a coOn00eHUeM NPA6 Hes08eKd, PA3TUHble OP2AHbL U A2EHMCNEA
Opeanusayuu O6vedunennvix Hayuil u pecuonanvHolx opeanusayutl, a maxce
npaseumensCmeeHnble U HenpasumenvCcmeeHHovle 0p2aHU3AUUU Cmapaomcs

*

MHeHs1, BbICKa3bIBaeMble 3J1eCh, OTPAXKAIOT TOUKY 3peHNsI aBTOpa U He 06si3arenbHo nosuipmo MKKK.
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paccmampueamo 60NPOChL, 00YCN0BNEHHbIE CUMYAUUAMU 600PYHEHHO20 KOH-
Pnukma. OOHAKO 2yMAHUMAPHAS OesMeNbHOCMb, He C6A3AHHAS HU ¢ KAKOU
NOMUMUUEcKol nosecmkoti OHA U covemarnuw,as npedocmasnenue 3auUmMoL U
NOMOWsU, 4ACO 0KA3bl6AENCSA eOUHCIBEHHVIM CPeICBOM, KOMOopoe Moxem
ob67e24UMb MANEN0E NOTONEHUE HePME B00PYHEHHBIX KOHPIUKMOS.

Ha mocnenneit Mexxpynapopnoit kondepenun Kpacnoro Kpecra u Kpacnoro
IMonymecsa MKKK HanoMHWI cOOpaBIIMMCSA Jie/leraTaM, 4YTO «OCHOBHOM IPIYM-
HOJ1 CTpaJjaHNI1 BO BpeMsI BOOPY>KeHHBIX KOH(IMKTOB 1 Hapymenwit MITI sBiserca
He OTCYTCTBME HOPM M X HECOCTOATEIbHOCTD, 3 HEMCIIONHEHNE YKe CYLIeCTBYIO-
VX HOPM B CHJIY OTCYTCTBUS IIOIMTUYECKOI BOIY MO0 IO APYTUM IPUYMHAM» .
B mputy 6UTBBIL, KOTZIA Te, KTO BefieT BOIHY, M VX KePTBBI HAXOMIATCA B IIEHY HElO-
Bepus ¥ BpaXKIeOHOCTH, COOMIONATh HOPMBI ITpaBa Hejlerko. CTpacTy HaKaJLIoTCs,
U HEHaBUCTDb U KeJIAHUe OTOMCTUTD CTAaHOBATCA IPUUMHOI rpabexelt u pasbos,
Korfja abCOMIOTHO 3a0BIBAIOTCS IIPM3bIBBI K COXPAHEHUIO XOTb KAl TyMaHHOCTH
flaXkKe B CaMbIX 3KCTPeMasIbHbIX cUTyauuax. Ho Bce-Taky Takye IpusbIBbI JOKHBI
3By4YaTb — 3TO ¥ €CTb LIeJIb MEXXAYHAPOJHOTO TyMaHMTAPHOTO IpaBa.

B HacTosmleit craTtbe paccMaTpMBAETCA BOIPOC O TOM, KaK BBINOJHSA-
€TCA MEXJyHapOJHO€e I'YMaHWTapHOE NPaBO ¥ KaK IPelOCTAB/IAETCA 3alIMUTa U
HOMOLIIIb >KepTBaM BOIHBI’. B IlepBOIl 4acTy OIMCHIBAIOTCSA MEXaHM3MBI, IIpel-
ycMaTpyBaeMble CaMMM MEXKAYHAPOZHBIM TYMAaHMTapHBIM IIPaBOM, ¥ KPaTKoO
aHa/IM3MPYeTCs UX 3HaUYeHMe Ha npakTuke. Ocoboe BHUMaHUe yhensaeTcs: pabore
MKKK n cobniofieHno MeXX/yHapOSHOTO T'YMaHUTAPHOTO IIpaBa B HEMEX/IyHa-
POIHBIX BOOPY)XCHHBIX KOH(IMKTAX. 3aTeM paccMaTpuUBaeTCs BCe Habuparomas
CUJIy TEHJEHLMsA, KOIJja NMPaBO3alIUTHbIE OPTaHbl, OCYWIECTB/AS MOHUTODPUHI,
BHVIMATE/IbHO C/IEHAT 3a CUTYalMsIMU BOOPY>KeHHBIX KOH(MIUKTOB. [Janee mepe-
YUCIATCA OPraHM3aLMM M areHTCTBA, KOTOPbIe MOMOTAlT >KePTBaM BOJHBI
IOOUTDHCS YBa>KEHNUA VX IIPAB M UX IMYHOCTY He3aBJMCYMO OT MEXaHU3MOB, IIpeli-
YCMOTpPEHHBIX MeKAYHAPOIHBIM I'YMaHUTAPHBIM IIPABOM, TO €CThb Yepe3 CHCTeMY
OOH, pernonanbHble OpraHM3aALMM, MEXIIPABUTENbCTBEHHDbIE OPraHM3aLNU
n HITO. MexaHM3Mbl U MOAXOMbI CUIBHO OTIMYAIOTCA APYT OT Apyra. Iid Toro
YTOOBI 3alYITA ¥ IIOMOIIb >KepTBAM BOIHBI ObUIM 9P PeKTUBHBIMY, YCUINA Ha

1 MexdynapoOHoe 2ymanumapHoe npaso u 6bi306bi COBPEMEHHbIX BO0PYHEHHBIX KOHPAUKMOB. [IOKyMEHT,
noprorosneHHblit MexayHapogueiM Kommrerom Kpacnoro Kpecra pma XXX MexxiyHapogHOi
koHpepenunu Kpacnoro Kpecra n Kpacuoro Ilomymecsa, mpoxogusiueit 26—30 Hos6ps 2007 1. B
Kenese (IlBeituapus)/ Mesxoynapoonviii scypran Kpacroeo Kpecma, Ne 867, centsiops 2007 ., c. 4.

2 B 2003 r. MKKK opraHmnsoBas cepuio permoHa/JbHBIX CEMMHAPOB 3KCIIEPTOB, YTOOBI OOCYANUTDH
BO3MOXKHOCTM  Y/Iy4dllleHUs COOMIOfieHNnsa MeXIyHapojHOro rymanurapHoro mpasa (MITI), cm.:
Improving compliance with international humanitarian law, ICRC Expert Seminars, Report prepared by
the International Committee of the Red Cross, Geneva, October 2003 — 310 IpuIOKeHMe K TOKIazty,
koropsiit MKKK mpencrasun XXVIII MexayHapoaroit koudepenunn Kpacaoro Kpecra n Kpactoro
IMonymecsna, fekabpb 2003 ., c. 48—74, Ha aHITIMIICKOM A3BIKE JOCTYIIHO TI0 afipecy http://www.icrc.
org/web/eng/siteeng0.nsf/htmlall/5tamé64?opendocument (mocemenne 28 mas 2009 .).

86



ryMaHVITaprIE BbI30Bbl COBPEMEHHOCTI. M36paHHbI€ (TaTblt KpacHoro Kpecta

MeX/IyHapOHOM YPOBHeE CJIeffyeT COOTHOCUTb CO CPaBHMTEIbHBIM aHANN30M
IPeNMYIIEeCTB PAa3MIIHBIX MeXaHN3MOB I AKTOPOB.

MexaHun3mbl, NpeayCcMoTPeHHble MeXKAYHapOAHbIM F'yMaHUTapHbIM
npasom

065a3aTeNIbCTBO CTOPOH B KOHPMKTE cobntoaatb 1 obecneunsaTtb
cobnofeHre MexxayHapogHOro ryMaHUTapHOro npasa

JKenesckne xonBennym 1949 r. u JJomonHurenbHbli npoTokon I k Hum 1977 T.
IpefycMaTpUBAOT, YTO CTOPOHBI B MEX[YHAPOZHOM BOOPY>KCHHOM KOH(IMKTE
JO/DKHBI coOmofiaTh M obecrieynBarh COOMIOAEHE 3TUX [OroBopos. ITostomy
KaKfIasi CTOpOHa 00s3aHa CeIaTh BCe HeOOXOAMMOe JJL TOTO, YTOOBI BCe OPTaHbI
BJIACTM Y JINL[A, HAXONSALIMECS IIOfL e KOHTPOJIEM, COOIIONAIN HOPMBI MEXK/[yHapOL-
HOTO TyMaHMTAapHOTO IIpaBa. Mepbl IIpaBONpUMEHEHNs, [APAaHTUPYIOLVE BBIIONI-
HeHMe 9TOro IIpaBa, MOIYT ObITh CAaMBIMM Pa3sHOOOPa3HBIMMU, KaK IIPeBEHTUBHBIE,
TaK U pelpeccyBHble. XOTs B HACTOSIIEN CTaThe BHUMAaHME COCPEOTOYEHO Ha IIpa-
BOBBIX MepaXx, pyrie HelopyUANYecKye Iaru 0 CO3aHII0 00CTAHOBKI, CIIOCOOCT-
BYIOLLEll COOJIIOZIEHVI0 MMHYIMAJIbHBIX HOPM JIa’Ke B CaMbIX TSDKEJIBIX CUTYaLVX,
a06COMIOTHO HEOOXOAMMBI, YTOOB! y ITpaBa ObUI IIAHC OBITH BBIIIOTHEHHDIM.

Yro KacaeTcs IPaKTUYECKON AEATETbHOCTH, CTOPOHBI B BOODPYXXCHHOM
KOH(QIMKTE JO/DKHBI U3JIaTh IPUKA3bl Y MHCTPYKLMH, oOeclednBalolye coOmo-
[ieHUe 3TUX HOPM, M JO/DKHBI KOHTPOIMPOBATh MX MMIUIEMeHTanuo’. B aToM
OTHOLIEHNM OOJIbIIIAsl OTBETCTBEHHOCTD JIEKUT, B YaCTHOCTH, HA BOCHHBIX KOMaH-
pupax’. Ho B KOHEYHOM MTOTe KaXK/BII COJAT M KaXKI0e /U0, yYacTBYIolIee B
KOH(/IMKTe, JO/DKHBI COOMI0AaTh HOPMBI TYMaHUTAPHOTO IIpaBa’.

MexpyHapoHOe T'yMaHUTapHOEe IIPaBo, peryaMpylollee HeMeXJyHa-
pOnHbIe BOOpPY)XCHHbIe KOH(IMKTBI, OTINYAETCS XapaKTePHON 4epToi®: OHO
aJIpecoBaHO He TOJIbKO TOCYAapCTBAM — yYaCTHYKAM STVX JHOTrOBOPOB, HO Oolee
IIMPOKO — BCEM «CTOPOHAM B KOH(IMKTe» COIIACHO obmiell crarbe 37, WM B

3 Crarbs 80 [lononuutensHoro nporokona I (II11).

4 Cwm.: YumbsmcoH, [Dxerimu Annan. HekoTopble pasMbliieHNss 06 OTBETCTBEHHOCTV KOMAaHIOBaHMUSA
U yTOJIOBHOI OTBETCTBeHHOCTI/ Mesdyrnapoonuviii scypnan Kpacnozo Kpecma, Ne 870, uionb 2008 r.,
c. 131—153.

5  Cwum. taxke: the International Criminal Tribunal for the former Yugoslavia (ICTY), Prosecutor v. Dusko
Tadic, Case No. IT-94-1, Decision on the Defence Motion on Jurisdiction (Trial Chamber), 10 August
1995, paras. 31 and 36, and Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction
(Appeals Chamber), 2 October 1995, para. 128.

6 OTO cosgaeT TPYNHOCTM U B IUIAHe IOPUANYECKOro TonkoBanus. CM., Hampumep: Jean Pictet, The
1949 Geneva Conventions, Commentary, Geneva, ICRC, 1952—1959, Vol. 1, p. 37, u Kommenmapui
Kk Jlononnumenvromy npomokony x JKenesckum xoneenyusm om 12 aseycma 1949 e., kacarouemycs
3AULUMDL HEPINE B00PYHEHHDIX KOHPAUKMOB HemendyHapoOHozo xapakmepa (ITpomoxon II)/PefakTops
VB Canpo, Kpucrod Ceunapcku, bpyno Ilummepman, Mocksa, MKKK, 1998, c. 73—74.

7 O pasmMyHBIX TMIIAX BOOPYXEHHBIX KOH(MMKTOB cM.: Bure, CumbBaH. TuIonorns BOOPYKEHHBIX
KOHQIMKTOB B MEXIYHAPOJHOM I'yMaHUTAPHOM IIPaBe: IPABOBbIe KOHILIEIILINA U PeasibHble CUTYaLu/
MexoyHapoonouii sypran Kpacnozo Kpecma, Ne 873, mapt 2009 ., . 91—126.
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COOTBETCTBUM C [JOMOMHUTE/IbHBIM IPOTOKO/IOM II — «aHTUIIpaBUTEIbCTBEHHBIM
BOOPY>KEHHBIM CHJIaM VIV JPYTMM OpPraHM30BaHHBIM BOOPY>KEHHBIM Ipyam»®,
He IpupiaBas VM, OfHAKO, KaKoro-nmmbo mpasosoro craryca’. Obmas craTbs 3
perympyer pake curyanym'’, KOrga rocylapCTBEHHbIC CTPYKTYPBI IIOJTHOCTBIO
paspyiieHs!'!, IOTOMY 4TO KOHQIMKT TAaKOTO TUIIA MOXKET IIPOUCXOAUTD Oe3 yya-
CTHUA caMoro rocyfapcrsa. Kakpmas cTopoHa B KOHQIVKTE JJO/DKHA COOIONATD 1
obecreunBarh COOMOIEHNE MEX/YHAPOSHOIO I'yMaHUTAPHOTO IIpaBa ee BOOPY-
JKEHHBIMY CHUJIaMU U APYTMMM JIML[AMU WIN TPYIIIIaMu, JeiiCTByommMu de facto
0 ee YKasaHWAM WIN I0f ee KOHTporneM. Kak 11 B MeXyHapOLHBIX BOOPY)KEH-
HBIX KOH(QIMKTaX, HOPMbI, peryaupyooliye HeMeXXIyHapOJHble BOOpPY>KeHHbIe
KOH(IMKTBI IIpefjHasHa4YeHbl /I BCeX JINLI, IPUHMMAIOIMX HEIOCPeCTBEHHOEe
y4acTue B BOCHHBIX HEIICTBMAX'?, M OOSA3BIBAIOT VX BECTHU Ce0s OIpee/leHHbIM
obpazom".

Mepbl no mMmnnemMmeHTaunnm Ha HayMoHaJibHOM YPOBHE

,HHH obecrnieyeHus NPpUMEHEHNA MEXXTYHAPOAHOTO 'YMaHUTApPHOTI'O IIpaBa B CUTYa-
OMAX BOOPY>KEHHOI'O KOH(i)}'H/IKTa IOJIJKEH 6BITH ITOJIHOCTHIO SaHCﬁCTBOBaH HeHI)H‘/‘I
pAX MMIVIEMEHTAVIOHHBIX MEXaHM3MOB, IIpE€AyCMaTpUBa€éMbIX B CaMOM IIpaBE,
B TOM 4YJIC/I€ B MVUPHO€ BpEMA. HaL[I/IOHa}IbeIe MEpbI 110 MMIIZIEMEHTALIMU T'yMa-
HUTApHOIO IIpaBa IIPOMICTEKAIOT M3 06H33T€TII)CTB3, [AHHOTO TrocCyJapCTBaMm —
Y4JaCTHMKaMI TOrOBOPOB II0 T'YMaHUTapHOMY npaBy“ CO6}IIOI[aTb 9T NOTOBOPHI

8  Crarba 1(1), c Jo6aBIeHHBIM BIIOCTEACTBIM B IIpOTOKO/T OrpaHnyeHeM, KOTOpoe TpebyeT, YT0ObI OHI
OCYIIECTBJIAIN «TAKOJ KOHTPOJIb HaJl YacThIO e TePPUTOPUY, KOTOPBIN MO3BOJAET UM OCYIIECTBIATD
HEMPEPhIBHBIE U COT/TACOBAHHBIC BOCHHBIE I[ei[CTBMH " IIPUMEHATD HaCTOf{LLU/If/‘I HPOTOKOTI».

9  O6mas crarbs 3, 1. 2.

10 Hu IIporokon II, Hu mpaBo mpaB 4YenoBeKa He NPENOCTAB/IAKT IPAaBOBbIX OTBETOB HA 9TU CUTYaIUM,
TIOCKOJIBKY M TO, 11 IpyTOe TI0fIpasyMeBaeT, YTO TOCY/IAPCTBO ABACTCA «IeiCTBYIONNM JTMIIOM.

11 B aHIJIOrOBOPAIINX CTPaHaX 4acTo UCHonb3yeTcs TepMuH failed state’ (HecocToATeIBHOE TOCYAAPCTBO).
CM. pesynbraThl IIepBOrO MEPMOAVYECKOTO COBENIAHNMA TOCYJapCTB — YYacTHUKOB JKeHeBCKux
KOHBEHIIMI TI0 MeX/YHapOTHOMY TyMaHUTapHOMY TpaBy, JKeHeBa, 19—23 ansapsa 1998 r., Document
No 37, p. 802, Section 2, Armed Conflicts Linked to the Disintegration of State Structures. Cm. Taxoxe: Robin
Geiss, Failed States’. Die normative Erfassung gescheiterter Staaten, Duncker & Humbolt, Berlin, 2005.

12 Cwm.: ‘Interpretive Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law), International Review of the Red Cross, Vol. 90, No. 872, December 2008, pp. 991—1047.

13 ICTY, Prosecutor v. Tadic, Decision on the Defence Motion on Jurisdiction, mpumevanne 5 Bbiie,
111 65—67, 1 Theodor Meron, ‘International Criminalization of Internal Atrocities, American Journal of
International Law, Vol. 89, 1995, p. 561 ff.

14 9ro, yacTHOCTH, YKeHeBcKMe KOHBeHIUM OT 12 aBrycra 1949 r. [XKeneBckas KoHBeHIMA OT 12 aBrycra
1949 ropa 06 yydineHUn y4acTy paHeHbIX u 60nbHbIX B feiictyromux apmusax (OKK I); JKenesckast
KOHBeHIMA oT 12 aBrycra 1949 roga 06 YAYYIIEHUY YYaCTU PaHEHbIX, 6OJIBHBIX ¥ JINI], OTEPIIEBIINX
Kopab/ekpylieHne, U3 cocTaBa BoopyxeHHbIX cun Ha Mope (KK II); JKeHeBckas KOHBEHIMS OT
12 aBrycra 1949 ropma 06 obpamenun ¢ soennoreHHsiMu (KK III); JKeneBckas KoHBeHIus oT 12
aBrycra 1949 rozia o samTe rpaKjaHcKoro HaceneHus Bo Bpems BoitHbl (JKK IV)] 1 JlononunTenpHbie
mpotokonsl [ u II k HuM ot 8 mioHs 1977 1. [[JonmomHnTebHbI TPOTOKON K JKeHeBCKMM KOHBEHIIMAM
or 12 aBrycra 1949 ropja, KacaromMiics 3alMThI KePTB MEK/YHAPOLHBIX BOOPY)KEHHBIX KOH(IMKTOB
(IIpotoxon I) ot 8 urons 1997 r. (III I); [JoromHnTeNbHBIN IPOTOKOT K JKeHeBCKMM KOHBEHIIMAM OT
12 aBrycra 1949 roga, KacaroLMIiics 3alMThI XXEPTB BOOPY>KEHHBIX KOHQIMKTOB HEMEKYHAPOJHOIO
xapakrepa (IIporokorn II) ot 8 mronst 1977 r. (JIT II)]. ITonHbIT COMCOK BCeX JOrOBOPOB cM.: http://
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u obecreunBaTb MX coOMofieHne. TO 0013aTeNbCTBO YeTKO (HOPMYIUpYeTCs B
LIe/IOM psifie HOJIOKEHWIT, KOTOpble 005A3bIBAI0T TOCYAapCTBa IPUHNMMATD OIpeie-
JICHHBIe MepBI 110 UMIUIeMeHTanyu. boslee TOro, Kak 1 Bce MeKIYHAPOJHbIE JOTO-
BOPBI, UHCTPYMEHTBI I'yMaHUTAPHOTO IIpaBa TPEOYIOT, YTOOBI HEKOTOPbIE IIOIOXKe-
HIe HallUIM OTPa)KEeH)E B HAIMOHAJIbHOM 3aKOHOZATEIbCTBE, €C/IU TOTO ellle He
CIeIaHo.

Ob1ee 06513aTeNBCTBO MPUHATD «MEPBI 110 BBIIIOTTHEHUIO» U3/IOKEHO B
crarbe 80 I[IpoTokona I, koTopas ycTaHaBIMBAET, YTO CTOPOHBI «6€3 IIPOMeIIeHIs
IPUHMMAIOT BCe HEOOXOIMMbIe Mepbl 110 BHIIIOJHEHNUIO 0053aTeIbCTB, BO3/Iarae-
MbIX Ha HX KonBennysamu n HactoAwmuM I[Tporokonom». Cpenyt MHOTOUMC/IEHHBIX
Mep, U3JI0KeHHbIX B JKeHeBCKMX KOHBEHIVAX U JJOIOMTHUTEIbHBIX IPOTOKO/IAX K
HIUM 0co0o0e 3HaueHue MMEIOT [iBa TUIIA Mep, KOTOPbIe JJO/DKHDI OBITh IPUHSATHI
Ha HallIOHA/IbHOM YPOBHE, a IMEHHO: IPUHATHE TOCYAapCTBAMY HallIOHAIbHOTO
3aKOHOJaTe/IbCTBA WL 00eCIedeHNs IPYMEHEHNsI IOTOBOPOB'® 1 Mepbl, Kacalo-
I[yecs paclpoCTPaHeHN NHPOPMALUY Y IOATOTOBKIL

HanyoHnanbHOe 3aKOHOLATE/IbCTBO, Kacaloleecs MMIUIEMEeHTALII, HeoO0-
XOJVMO ISl TeX IOJIOKEHMII JOTOBOPOB, KOTOpbIe He 00/majjaloT camu 1o cebe
VICTIOJTHUTE/IBHOM CHUJION M TIO9TOMY TPeOYyIT 3aKOHOJATeIbHOTO aKTa, 4TOOBI
6bITh MpUMeHNMbIMI. KpoMe oflero o6ssarenbcTBa 06ecreduTb IpYMEHEHNe
JIOTOBOPOB IIOCPECTBOM IePBUYHOTO ¥ BTOPUYHOTO 3aKOHOJATE/IbCTBA'®, 4eThIpe
JKenesckme xonBenuuu u Ilporoxon I mpepmararoT rocygapcrsaM NpUHATD BCe
HeoOXOIMMble 3aKOHOIATE/IbHbIE MEpPbl /I OIpefelieHNs COOTBETCTBYIOLINX
YTOZIOBHBIX CAaHKIWII 3a Cepbe3Hble HAPYLICHNA MEXIYHApPOLHOLO YrOJIOBHOTO
npasa'’. VI HakoHeI] 3aKOHOJJaTe/IbCTBO HEOOXOAMMO I TOTO, YTOOBI MOXKHO
6bUT0 B MI000€ BpeMs IIPefOTBPAaTUTD HEIIPaBOMEPHOE JCIIOIb30BaHNUe 3MOTeMbl
U OTIMYUTEIbHBIX 3HAKOB M HaKa3aTb 3a Takoe IpyMeHeHMe's. OQHAKO MHOrO-
YJCTICHHBIE YCW/IVA 110 YIIPOYECHVIO OCHOBAHHBIX Ha JJOTOBOPAX 00513aTeIbCTB 110
IpeJoTBPALIeHNI0 HAPYLIEHNII Me>KIYHAPOIHOTO TyMaHUTapHOTO IIpaBa He IpU-
BeJIM K JKeJlaeMbIM pesyibrartaM. HampuMep, npenoxenne 06s3aTb rocyapcTaa

www.icrc.org/ihl.nsf/TOPICS?OpenView (moceutenne 28 mas 2008 r.). ITOT BOIIPOC paccMaTpyUBaeTCst
Kakzpie fiBa ropia Tenepanproit Accambeeit OOH: cm.: O cocmosanuu [JononHumenvHox npomoxonos
Kk XKenesckum xonsenyusm 1949 2., KACAIOWSUXCA 3AUUMDL JePME BOOPYIHEHHDIX KoHPnukmos, A/
RES/63/125 (2008).

15 JKeneckue kouBeniyu (crarbs 48, JKK I; crarbs 49, KK IL; cratps 128, KK IIL; cratbs 145, KK IV) u
crarbs 84 [ITT I tpebytot, o661 Beicokue JloroBapuparoriyecst CTOpOHBI HAIIPABIAN «APYT APYTY Yepes
HOCPENICTBO AENO3UTAPUs U, B CIydae HeOOXOAMMOCTH, Yepes IOCPEACTBO JieP>KaB-TIOKPOBUTETbHUL]
cBoM oduImanbHble MePeBOAbl HACTOAI[Ero IIpoTOKOMa, a TakKe 3aKOHBI ¥ IIOTOXKEHWs, KOTOpbIE
OHM MOTYT IPMHATH JIA obecredeHMs ero npumeHeHus». IlepeBopbl (Ha A3BIKYM, OTAMYHBIE OT
SI3bIKA OPUTMHAIBHBIX TEKCTOB) JO/DKHBI OBITH CJIC/IAHBI MTPABUTETbCTBEHHBIMM OPTaHAMM B/IACTH.
Hapexanye «3aKOHBI ¥ IOJIOXKEHMsI» — 3TO 3aKOHOJATe/IbHbIE aKThI, IPMHMMAEMble Pa3/IIIIHBIMMU
OpTraHaMy BJIACTH, HaJielleHHBIMI ITOTHOMOYVAMY IPMHMMATD BTOPMYHOE 3aKOHOZIaTeNbCTBO, KOTOpPOe
MMeeT OTHOLIEHNE K PUMEHEHMIO 3TUX MHCTPYMEHTOB.

16 Crarbsa 48, XK I; cratesa 49, KK II; Article 128, JKK III; crarpa 145, JKK IV. JJonmonmHuTenbHbBIN
IIpOTOKOI I M3/1araet TO e camoe 06513aTe/IbCTBO B cTaThe 84.

17 Ompepeneno B ctatbe 50, KK I; cratpe 51, JKK II; ctatpe 130, JKK III; crarbe 147, KK IV; 1 cTaThax
11(4) u 85, I L.

18 Crarpu 53—54, KK [; cratbu 43—45, KK I1.
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IPeICTaB/IATh NOKJIAAbl MEKIYHAPOZHON KOMUCCHU O TOM, KaK IIPUMEHSIOTCS
HallOHa/IbHBIe Mepbl, ObI/IO OTKIOHEHO .

Yrobbl ImpaBo ObIIO HEMICTBEHHBIM M IPEHOCTABIIO 3G (EKTUBHYIO
3alIUTY JIIOAAM, IOCTPAJaBIIULM OT BOOPY>KEHHOIO KOH(IMKTA, COBEpIICHHO
HeoOXOIMMO, 4TOOBI 9TO IPABO OBUIO IIMPOKO M3BECTHO U YTOODI Te, KOMY IIPU-
IeTCs ero IPUMEHATD, IIOIY4V/IM COOTBETCTBYIOLIYIO IIOATOTOBKY. [lesATeIbHOCTD
IO PACcIpPOCTPAHEHNUIO 3HAHMII ¥ MHGOPMALUY [JO/DKHA aKTUBU3UPOBATHCSA BO
BpeMs BOIHBI, HO IPOBOAUTD ee CIefyeT yXe B MUpHOe BpeMs. [ocymapcTsa
B3I Ha cebs1 00513aTe/IbCTBO PACIPOCTPAHATDh TEKCTBI HOTOBOPOB B MUPHOE
BpeMs 1 BO BpeMs BOIHBI, @ TAKXKe BK/IIOYNUTD VX M3y4eHMe B IIPOrPaMMbl BOCH-
HOII 1, €C/IY BO3MOYXHO, TPaXKJaHCKOII IIOATOTOBKI, YTOOBI BOOPY>KEHHbIE CUJIBI
U BCe HaceleHMe ObUIM 3HAKOMBI C MX cofepKaHyeM”. MeXIyHapogHoe TyMa-
HUTapHOE IIPaBO COCTOUT B OCHOBHOM 13 00513aHHOCTeII, KOTOPbIe BOOPY>KeH-
Hble CWIBI ¥ APyrue BOIOIMLIVE JO/DKHBI BBIIIOIHATD, Y II09TOMY OHO JIO/DKHO
ABJIATHCA HEOTbEMJIEMOJ YaCTbI0 VX PEry/IAPHOrO OOy4eHMs M IMPaKTUYeCcKON
HOATOTOBKY. VI BCe e, HECMOTPs Ha CBOI 3HAUMMOCTDb, HOPMBI IIpaBa BOJHBI
YacTO NPUCYTCTBYIOT B OYeHb MajoM 0ObeMe B IPOrpaMMaX BOEHHOI IIOATO-
TOBKJ OO/IBIIMHCTBA CTPaH.

MepaMu [0 VIMIUIEMEHTALVUM, KOTOpble TpeOyeTcsl HPUHATb B MUPHOE
BpeMs I BBIIOJIHEHMsI 00513aTe/IbCTBA PacIPOCTPaHATh 3HaHMA O JKeHeBCkux
KOHBEHUVSIX 1 [IPOTOKO/MaX K HUM «KaK MOXKHO IIVIPe», SIBJISIOTCS ITOATOTOBKA
KBa/IMNMIUPOBAHHOIO IepCOHasa®, Ha3HaYeHMe HIOPUAUYECKUX COBETHUKOB B
BOOPY)XCHHDIE CI/IbI*, IPUBJICYCHNe BHYMAHNA K 005S3aHHOCTAM KOMaHUpPOB*
U CIleliyajIbHas OfTOTOBKA [ BOCHHBIX Y BJIACTEll, KOTOPBIM, BO3MOXXHO, OyfieT
[IOPYYEHO B3ATb Ha ce0s1 COOTBETCTBYIOLINE 00513aHHOCTI .

19 Ha sacefanuy MeXINpPaBUTETbCTBEHHOI TPYIIIBI 9KCIIEPTOB — CM.: Mepbl IO BBIIOTHEHUIO PelleHNnIt
MexayHapogHOI KOH(pEPEeHINN 10 3auuTe KepTs BoiiHbI (JKenesa, 30 aBrycra — 1 cenrabpsa 19951.) /
Mexcoynapoonouii scypran Kpacroeo Kpecma, Ne 304, suBapp — ¢eBpanp 1995 r., c. 4—38. JlokymeHT
copepxur npepnoxxenne MKKK o cospanum cucrembl HOKIAafoOB U YUPEXKIEHUN MEXTYHAPOIHOTO
KommTeTa 3KCreptoB B obmactu MITI «uis paccMOTpeHUs JOKIAfOB M COOOIIEHMs TOCYAApCTBAM
nHpopMaLuy 0 M0OBIX BOIIPOCaX, Kacawuyxcs nMmivieMenTanyu MITD» (c. 25—27).

20 Crarbsa 47, XXK I; crarps 48, KK II; crares 127, XKK III; crates 144, KK IV (dopmymmpoBku mouru
UJIEHTUYHBL BO BCeX deTblpex KouBeHumsx); cratou 19 u 83, [IT1 I; crares 19, AIT IL

21 Ilynkr 1 crateu 6 JIT I Tpebyert, uTobbr «Boicokne Jloropapusatomgyecss CToposst [...] mpumara[mn]
ycunus Ajisl IOATOTOBKM CIIeIMa/IbHOTO IIePCOHAa C Le/IbI0 COfIeiCTBISA mpuMeHeHnI0 Konpenumit u
HacTosAmero IIpoTokona 1, B 9aCTHOCTH, AeATEMbHOCTN Jlep)KaB-MOKPOBUTENIBHNI». DTa MOATOTOBKA
JO/DKHA IIPOBOANTHCS € HOMOLIBIO HALMOHAIBHOTO 00611ecTBa.

22 Crarba 82, [IIT I. Porb 10pUANYECKNX COBETHUKOB OYET 3aK/II0YaThCS B TOM, YTOOBI «JaBaTh COBETHI
BOEHHbIM KOMAH/IMPaM Ha COOTBETCTBYIOLIEM ypOBHe O npumeHeHMu KoOHBeHLMII M HACTOSILErO
IIpoTokona 1 0 COOTBETCTBYIONIEM MHCTPYKTa’Ke BOOPY>KEHHBIX CIJI TI0 3TOMY BOIIPOCY».

23 Crarpsa 87, m. 1, AIT 1.

24 Crarba 83, [III 1. 3HaHMe MeXAYHAPOFHOTO T'yMAaHMTAPHOIO IpaBa TPeOYeTCs M TPaKFAHCKUM, U
BOEHHBIM IIPeICTABUTE/ISIM BIACTH, KOTOPbIe BO BpeMsl BOOPY>KEHHOTO KOH(INKTA IIPUHUMAIOT Ha celst
00513aHHOCTH B OTHOMLIHN TTpuMeHeHns KonBeHnuit 1 Hacrosmiero IIpoTokorna, 1, ClefoBaTeIbHO, B
OTHOLIEHNY IOKPOBUTEMTbCTBYEMBIX /IL. ITyHKT 2 cofep)Xut TpeboBaHme, YTOOBI TaKue MpefCTaBUTen
BJIACTY OBI/IN «ITOJTHOCTHIO O3HAKOMJIEHDI C UX TEKCTAMI».
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Haka3aHue 3a HapyweHunAa

B Heckonbkux crarbax JKeHeBckux koHBeHUumil n IIporokona I*° Ha3BaHbI Hapy-
IIeHNs, 38 COBeplleHNe KOTOPBIX FOCYAapCcTBa — YYACTHUKY 9TUX MHCTPYMEHTOB
JIOJDKHBI HAaKa3bIBaTh COBEPIIMBIINX MX /Mull. Bce fpyrue HapylleHus ABIAIOTCA
HoBefieH1eM, poTuBopeyaniuM Konseniuam u [IpoTokosy, ¥ HO/KHBI IIOB/IEYb
3a co00ll aZIMVHUCTPATUBHbIE, JUCLHVUIUIMHAPHBIE M YTOIOBHBIE MEpbI, KOTOpbIe
JIOTOBAapMBAIOIIIECs CTOPOHBI JJOJDKHBI IPUHATD /L HaKa3aHU s COBEPLIAIOLINX X
yn1. CepbesHble HAPYIIEHV YeTKO IIePednCIeHbl; OTIMYUTE/IbHOI YePTON TaKMUX
HapYILEeHNI AB/IAETCS TO, YTO CTOPOHBI B KOH(IMKTE 1 IPYTIie JOrOBAPUBAIOIMECs
CTOPOHBI 00513aHbI IIPEC/IENOBATH B Cy/IleOHOM IOPsI/IKe MM BBIABATD IMLI0, COBEP-
HIMBIlee TaKoe HapyIIeHVe, He3aBUCUMO OT ero TPaX/JaHCTBA 1 MecTa COBeplie-
HYISl HAPYILIEHVS B COOTBETCTBUM C IIPUHIIUIIOM YHUBEPCATBLHON YTOTOBHOI I0pyC-
pukiun®. Cepbe3Hble HapyLIEHMs CYMTAIOTCA BOEHHBIMM IIPECTYIUICHUAMM™ .
Oco6eHHO Ba)KHO HAaKa3bIBaTbh 3a HAPYILIEHV Ha HAlMOHAJIbHOM YPOBHE Cpasy e
[oc/Te Havaa KOH(INMKTA 1 B XOJie eT0 IPOTeKAHsI, YTOOBI 130eXKaTh HeraTMBHON
CIMpa/IM Cepbe3HBbIX ¥ MOBTOPSAIONIVXCSA HapylIeHnil npasa. [l merneit crep>xu-
BaHA U IIPUHYXK/IEHN S CUCTeMa HaKa3aHUIl TO/DKHA ObITh HEOTbeM/IEMOIl YacThIo
7E060¥1 JIOTMYHOI TIPAaBOBOI CUCTEMBI.

ITocKONMbKy CUCTeMY YHUBEPCAIbHOI YrOJIOBHO IOPUCAMKLIMN TOCYHap-
CTBa OCTABJIAIM JIO 3HAYUTENBHON CTEHEHU B JIATEHTHOM COCTOSIHUM, paHbIIle
He OBbITIO CKOMbKO-HUOYAb 3P PEeKTUBHBIX CyAeOHBIX IPOLIECCOB Y HaKa3aHWIT 3a
Takye BUABI NpecTyivleHnit. OfHaKO MeXyHapoJHble MeXaHM3MBI, TaKue Kak
crienajabHbIe YTO/MIOBHBIE TpMOyHasbl 1o ObiBineit Orocmasum u Pyanpe, yupe-
xkpenHple CoeroMm besomacHoct OOH?, 1 ocobeHHO MeXXIyHapOLHBI yro-
JIOBHBII CYJ, MIOCTYXXIIN UMITYJIbCOM /IS CyZleOHBIX IIpecieflOBaHmil Ha HalMo-
HaJIbHOM yYpOBHe. MeX/I[yHapOIHO€e YTOIOBHOE IIPaBO U €0 IIPUMEHEeHMe MeX/y-
HAapOJHBIMU CyAaMu U TpuOyHa/IaMy UTPAIOT BCE BO3PACTAIOLIYIO PONIb B TOJIKO-
BaHNY MEeX/IyHapOJHOTO T'YMaHUTAPHOTO IIPaBa, IPUHYAUTEIbHOM 0becrieueHnn
ero VCIIONHeHMs U B PasBUTUMU IIEPCOHANBLHON YTOMTOBHOM OTBETCTBEHHOCTHU 32
BOEHHBIE NIPECTYIUIEHNs, @ TAK)Ke NPEeCTYIUIeHNs IIPOTUB YeJIOBEYHOCTH U I'eHO-
L[]}, KOTOpBIe YacTO COBEPIIAIOTCSA BO BPeMs BOOPY)KEHHBIX KOH(MIUKTOB. Porb

25 Crartbu 49—54, XK I; crarsu 50—53, KK II; craren 129—132, JKK III; crateu 146—149, KK IV un
cratbu 85—89, [IIT 1.

26 OTOT NPUMHIWII HajaraeT Ha TOCYAApCTBa — YYaCTHUKOB JOTOBOPOB IO TYMaHMTAPHOMY IIPaBY
006513aTeNIbCTBO IIPeC/IefioBaTh B Cy[eOHOM IIOPsKE M HAKA3bIBATD JIML], COBEPLIMBIINX CePbe3HbIe
HapymeHns. O6513aTe/IbCTBO ABMAETCA AOCOMIOTHBIM U He MOXKET ObITh MI3MEHEHO /jaXKe 110 COITIALICHIUI0
MeXJly 3allHTepeCOBaHHBIMM CTOpoHamu (cM. obmue crarbu: cratha 51, JKK I; crarpa 52, JKK I
crarbs 131, JKK IIL; crarps 148, JKK IV). Ognako cam 1o ce6e IPUHIINIT yHIUBEPCATbHOM FOPUCANKIIN
03HaYaeT TONBKO TO, YTO 3a HapylleHMsA (KaK cepbe3Hble, TaK M HET) JII0OOe rOCyJapCTBO MOXKET
OCYIIECTBIATH CyfieOHOE ITpeciejoBaHIe 1 ONIPee/IATh HaKa3aHMA.

27 Crarbs 85, m. 5, IIT 1.

28 Cwm. Bpimyck MexaynapogHoro xxypHana Kpacnoro Kpecra, mocsstieHHblit 910 TeMe: MexdyHapooHbiil
wypran Kpacnozo Kpecma, Ne 870, uionn 2008 T.

29 S/RES/827 (1993) resp. RES/955 (1994).
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Me)xayHapOFHOTO yTOTIOBHOTO Cyfia SIB/IsIETCS JOIIOJTHUTEIBHOI [0 OTHOIIEHNIO K
HAIMIOHA/IbHBIM CcHCTeMaM IpaBocyays. OH OyfeT pacciefoBarh U Ipec/iefoBaTh
B Cyfie6HOM MOPSIIKE TOIBKO B T€X CIy4asx, KOIZIa TOCYAAPCTBO «He JKelaeT WIN He
CIIOCOOHO BeCTM pacciefioBaHNe I BO3OYAUTD YTOIOBHOE ITpec/iefloBaHNe [0/
JKHBIM 00pazoM»™.

Josepre k MeXIyHapOLZHOMY YTOJIOBHOMY CYHY ¥ €rO CIOCOOHOCTDb
VICTIOTHUTD CBOIO POJIb, 3aK/II0YAIOIIYIOCA B HAKA3aHUM 33 MEX/[yHapOJHBIE IIpe-
CTYIUIEHNS, 3aBVICUT OT IIPM3HAHNA €TI0 KaK MOXKHO 6O/IBLINM YCIIOM rocypgapcCTs.
ToT dakr, 4TO Lie/blT psf BIUATENIbHBIX TOCYAAPCTB U HEKOTOPbIe TOCYapCTBa,
Y4YacTByIOIIVe B HACTOsIee BpeMs B BOOPY)XCHHBIX KOH(/IMKTAX, He paTuduuu-
poBann Pumckmit CTaTyT, YKa3bIBa€T Ha HBOf/IHbIe CTaHJapThl B MMIUVIEMEHTAL N
MEX/YHaPOJHOTO YTOJIOBHOTO IpaBa. OTO [0 HEKOTOPON CTEHEHM IOApbIBAET
[ioBepre K HeMY 1, KaXeTCs, HOATBEPXKAaeT, YTO HMOIUTIIECKUe COOOpasKeHIs
OepyT Bepx Jaxke B C/Iy4ae COBEPLICHNS MeXYHAapOIHBIX IpecTyIvieHnit. bomee
TOr0, MEXJyHapoJHas IpaBOBas CUCTeMa, KOTOpas B OCHOBHOM HaIpaBjIeHa
Ha HaKa3aHME IIPECTYIIHMKOB, 9aCTO MOXET JIeI‘/)ICTBOBaTb TOJIBKO IIO0 MCTCYCHUN
MHOTI'MX JIET IIOCJIE€ 3aBEPIICHUA KOH(I)III/IKTa N HEC MOXET 3aMCHUTD HeCY}Ie6HI)Ie
MeTOZBI’!, XOTsI CO3/IaHMe MeXXAYHAPOSHBIX CY[OB U TPUOYHATIOB CEPbe3HO CIIO-
co0CTBOBAJIO OOPALCHNIO K STOMY MEXaHU3MY JUI IIPUHYKICHWS K COOMIONCHUIO
MEX/YHapOJHOIO TYMaHMTaPHOTO IIpaBa.

MNpouenypa paccnegoBaHusA

ITpouenypa paccrenoBaHusA IpefycMaTpyBaeTcs B JKeHeBCKMX KOHBEHIMAX?, HO
IO CETOTHAIIHETO JHA HM Pa3y He IPYMMEHAIACh MOCe ee MpUHATUA B 1929 1.
3aBMCUMOCTb 3TOTO MeXaHM3Ma OT COITIACKSA BOMIOMIMX AB/IAETCs, HECOMHEHHO,
IIPUYMHON TOTO, II0YEMY €TI0 TaK U He IIPOBEPU/IN Ha IIPaKTUKE.

MexxayHapoaHas KOMUCCUA NO YCTaHOBNEHNMIO GaKToB

Cratba 90 ,HOHO)'[HI/ITGJ’II)HOI‘O IIpOTOKO/Ia I 6bI1a TTOIIBITKOM CUCTEMATU3NPOBATDh
ITponecc pacCiefoBaHNA Y TEM YIPEXKICHUA MCX(I[YHaPOI[HOﬁ KOMMCCHUMA II0 yCTa-
HOBJICHNIO (l)aKTOB. Sta Komuccns YIOTHOMOY€E€HA «paccCiiefoBaTb JI00bIe (baKTbI,
KOTOpbIE, KaK IIpEeAIIoIaraeTcsa, MpefgcTaBiIAaAlT co0oi1 CEPbE3HOE HapyIICHIIE, KaK

30 Cwm.: cratbsa 17, Pumcknii cTaTyT MeXXIyHapOFHOTO YTOMOBHOTO Cyfa OT 7 mions 1998 1.

31 Cwm.: Marco Sassoli, ‘Humanitarian law and international criminal law) in Antonio Cassese (ed.), The
Oxford Companion to International Criminal Justice, Oxford University Press, Oxford 2009, pp. 111—120.

32 Crarpa 52, KK T; crarba 53, KK II; cratbsa 132, KK III; craTbsa 149, KK IV. Ilponenypy paccnenosannus,
0 KOTOpOJI uieT peyb B 9TOI 06I1ell cTaTbe, CIefyeT OTINYATh OT PACCIIEOBAHMA, OCYIIECTBIAEMOTO
yaiepXKuBaroleit iepxkasoii B coorsercTBuy co crarbeit 121, KK III mmu cratpeit 131, JKK IV (panenne
WM yOUIICTBO BOCHHOIIGHHBIX MJIM TPaXKJaHCKIX MHTEPHUPOBAHHBIX JIUI] B OCOOBIX 06CTOATENBCTBAX).

33 KoHBeHINMA 06 yTy4lIeHUM Y4aCTH PAaHEHDIX i GONbHBIX B CMCTBYIOMINX apMuAX OT 27 o 1929 r.,
cratbst 30. DTOT MexaHM3M ObII BHOBb yCTAaHOBIIEH B Kaxoil 13 KonseHunit 1949 r. Bonee mogpo6HO
cm.: Sylvain Vité, Les procédures internationales détablissement des faits dans la mise en ceuvre du droit
international humanitaire, Bruylant, Brussels, 1999, p. 30.
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oHo onpepensercs Konsenysavu u HacrosyM [IpoTokomom, Wi gpyroe cepbes-
Hoe HapyuieHre KoHBeHimit uwam Hacrosiiero IIporokona»®* u «copeiicTBOBaTh
IyTeM OKa3aHNsA CBOUX HOOPBIX YCIyT BOCCTAHOB/ICHUIO YBXKUTE/IBHOTO OTHOLIE-
HuA K KonBeHnuAM 1 K HacrosueMy IIpoTokonmy». B 4acTHOCTH, Miesl 3aK/I04a-
JIach B TOM, 4TO HeATEIbHOCTb KoMmccum TO/KHA IOMOYb IPeIOTBPATUTD JCKa-
JIALMIO CHIOPOB ¥ HACWINA BO BpeMs KoH(KTa. Ho cCOMHUTEIBHO, YTO OHa MOIJIa
JOOMTBCS 9TOTO Ha IPAKTUKE 03 OIlepaTMBHOTO OTHENECHNI Ha MeCTaX M HeobXo-
IVIMOJI BO3MOYXXHOCTH OBICTPOTO pearpoBaHus.

KoMmccus xoMIeTeHTHA yCTaHaBIUBATh (aKThbl, @ He IPUHMMATD pellle-
HYS 110 [IPAaBOBBIM BOIIPOCAM U He CYAUTDH™, HO JaxKe IPU 9TOM OrpaHMYeHUN
(TONMBKO ycTaHOBJIEeHME PAKTOB)*, ee BEIBOABI YaCTO IIPMUBE/IY Obl K UX IIPABOBOII
KaTeropy3aluyl U BBISICHEHVIO OTBETCTBEHHOCTU. B COOTBETCTBMU €O CTaTbeil
90, 1. 5, KomMuccus fomKHa IpecTaBUTh 3aHTEPECOBAaHHBIM CTOPOHAM JOK/IAJl
00 yCTaHOBJICHHBIX €10 (PaKTaxX I peKOMEHJAIVM, KOTOPbIe OHa COYTET HY)KHBIMIL.
OTa craTbs fanee yTOYHsAET B MOAUyHKTe (C), yro Komuccns He 6yaeT obHapo-
[I0BaTb CBOY BBIBOJBI, €C/IV BCE CTOPOHBI B KOH(IMKTe He 0OpaTATCA K Hell ¢
mpocb60oit caenarb 910%. ToT paxT, YTO ee BBIBOABI JO/DKHBL OCTABAThCs KOHDU-
IeHI[uaIbHbIMY, HanloMyHaeT modus operandi MKKK, Ho Ha camoM fere KOHU-
IeHL[a/IbHOCTb He ABJIAeTCS IIPaBU/IBHBIM METOLOM PaboThl MEXIYHApOLHO
KOMUCCHN.

B npunnume, MexayHaponHas KOMUCCHUS IO YCTAaHOBJICHMIO (DaKTOB
MOXKeT HadaTb pacciefjoBaHUe, TOIbKO eC/IM BCe 3aMHTePecOBAaHHbIE CTOPOHBI
I/l CBOE COITIacye™, HO HIYTO He MelllaeT TPeTbeMY FOCYIapCTBY 0OpaTUThCA K

34 BplpakeHUe «cepbe3HOe HapylIeHMe» MMeeT KOHKDeTHOe 3HayeHMe ¥ OTHOCUTCA K HapyLIeHUAM,
TIepeyNCTIeHHbIM B KaueCTBe TAKOBBIX B 4eThipex Konsennusax n B IIporokone I. OpHako BhIpakeHue
«apyroe cepbesHoe HapylueHue» Kommccus MoXKeT HMOHMMATh 1O COOCTBEHHOMY pasymeHnmio. Kak
samevaer Opuk [laBup B cBoeM Tpyme «[Ipunuyunvi npasa 800pyieHHuIX KOHPAUKIMOB», C. 669—
670, us ouenbp o6mwux Qopmymposok crareyu 90(2)(d) MoxHO mHOHATH, yro Kommccmio moryr
HOIPOCUTD PACCIeOBaTh HAPYIIEHMA IIPaBa BOOPY)KEHHbIX KOH(IMKTOB, COBEPIIEHHbIE BO BPeMs
HeMEX/[YHAPOIHOTO BOOpYy>KeHHOro KoHdukra. Crarbs 90(2)(d) roBOpUT 0 «APYTHUX CUTYALUSIX», TO
€CTb CHTYal[AX MHBIX, HeXXeNn cepbe3Hoe Hapyurenne JKeHeBckux kouBeHmit un IIporokona I; oma
Tpebyer cornacus He «Bpicokux JJoropapusaroumxcsi CTOpOH», HO CTOPOHbI B KOH(IMKTE 1 «IPYroi
3aMHTEPECOBAHHOI CTOPOHDI VTN CTOPOH.

35 Yves Sandoz, Christophe Swinarski, Bruno Zimmermann, Commentary on the Additional Protocols of
8 June 1977 to the Geneva Conventions of 12 August 1949 , c. 1045, 1. 3620.

36 Ponp Kommccny MOXKeT pacIIMpUTbCs 3a Mpefieibl IIPOCTOr0 YCTAaHOBIeHNs (aKTOB, OCKONBKY OHa
YIIOTTHOMOYEHA HPEJIOKUTh CBOU JOOpbIe YCIYIM /I CONENCTBUA BOCCTAHOBICHWMIO OTHONICHMS
yBaxennsa K Kousenrmam un IIporoxony 1. ITon BbipakeHueM «go6pble yCIyTi» Mbl MOXKeM IOHATD
Co001IeHMe BHIBOZIOB O (GAKTaX, HIPEIOKEHA O BO3MOXXHOCTAX MUPHOTO yPEeryIMpOBaHMs, 3aMeYaHIA
3aJ{HTEPEeCOBAHHbIX TOCYJAPCTB B MICbMEHHOI 1K ycTHOI dopme (ibid., c. 1046, 1. 3625).

37 Opuk JlaBup, npuMevanue 34 Boe, c. 672.

38 BosHMKaeT HeJOyMeHMe: KaK MOXKET CTOPOHA, HPOTHB KOTOPOIl COBEpIIEHO HapylleHue, ObITb
3aMHTepecoBaHa B pabore Kommccum, KoTopas He MMeeT IOTHOMOYMIT HaKasblBaThb M KOTOpAs
He OOGHApOAyeT CBOM BBIBOABI, [aKe eC/ OHA OOHAPY)KMBAET YXKACAIOLIYI0 pe3Hio? ENMHCTBEHHO
BO3MOXKHAS «CAHKIsA» — OIyO/MMKOBaHNUE Pe3yIbTaTOB PACCIefOBaHNA — MPAKTUYECKIU UCKTIOYACTCA.
Xotst KOH(UIEHIIMANIBPHOCTb ObIBAaeT OIPABJAHA B CIydae OpraHyusaumu, paboTaioleii B MHTepecax
JKePTB Ha MeCTaX, 5TO COMHUTE/IbHO, KOIZ}d Pedb UET 00 yCTAHOB/IEHNY (AKTOB, €CIIM ITO He CITYKUT
Le/IAM COIeVICTBUA CyfieOHOMY YTOIOBHOMY ITPeC/IefjOBAHIIO0 Ha HAIlMOHA/IbHOM YPOBHE.

39 Crarbsa 90, JI1 . B mo6om caydvae, npru3HaHye KoMeTeHIuy KomMmccnn mogospeBaeMbIM roCcyAapCTBOM
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Komuccun ¢ mpocs60it 0 pacciefOBaHNM CEPbe3HOTr0 HAPYIIEHNS TYMaHUTAPHOTO
IIpaBa, COBEPIIEHHOTO CTOPOHOI B KOHQIMKTE, €C/IV 9Ta CTOPOHA TaK)Ke IIPU3HaIa
komreteHIMI0O Kommccun®®. Takas BO3MOXXHOCTb BO3HMKAeT U3 00SA3aTENbCTBA
«obecneunTs cOOIofeHIe» TIPaBa BOOPY>KEHHBIX KOH(INKTOB.

Xots Komuccus 6pi1a yupexxiena B 1991 1., oHa ellje Hi pa3y He JelCTBO-
Baja'', ¥ BpAL JIM 9TO IIPOM3OILLET, €C/IM Y Hee He OyIeT IIOJTHOMOYMII HauMHATb
pacciefoBaHye MO CBOell COOCTBEHHOI MHMIMATUBE, WIN IO IPOChOE TONBKO
OffHOII 13 CTOPOH B KOH(IVKTe, WIM B CUIy PelIeHNs [PYroro opraHa (Hampu-
Mmep, Coseta besonacnoctn OOH)*2. Ha npaxTrike KOMUCCHY IO PacC/IeflOBaHMIO,
ydIpexXIeHHbIe ¥ HaBsA3aHHbIE aKe HEXKeNAIoLINM 9TOro rocygapcrsaMm CoBeToM
besonmacoctt OOH®, MoryT B 60/bllell Mepe OIpaBaTh OXIIAHWUA MEXIyHa-
PORHOrO coobIecTBa.

[lep>kaBbl-NOKPOBUTENbHULbI

Jlep>XaBa-TIOKpOBUTENBHNUIIA — 3TO HENTPAJbHOE TOCYaPCTBO, YIIOTHOMOYEH-
HO€ BOIKOIIVMM IOCYapCTBOM 3alUIATh €T0 MHTEPECHI ¥ MHTEPECHI €r0 TPAK/AH
nepef; rOCyZapCcTBOM IPOTUBHMKA*. Y Hee IBOAKAs POJIb: OHA MOXKET OCYIIeCTB-
JIATH ONIEPALIVM 110 OKa3aHMIO TYMaHUTaPHO IIOMOLIM ¥ IIPENOCTAB/IEHNIO 3aI/AThI
JKEPTBaM 1 B TO K€ CaMoe BpeMsi KOHTPOIMPOBATh COOIOfieHNE BOIOIIIVMU MX
[IPAaBOBBIX 00s13aTeNIbCTB. 3ajaun Jiep>KaB-IIOKPOBUTENBHIUL] OTPOMHBI U PasHO-
00pasHbl, yINTbIBas HOTPeOHOCTI /NI, HAXOMSALIMXCS IIOf, 3aLMUTON, HApUMep
JKeneBckux kouBenumit 111 vmm IV,

ITocne BTopoit MyupoBOJi BOMHBI 3Ta CHCTEMA OYEHb PEIKO IPUBOAN/IACH
B HelicTBMe®, U IIAHCBHI, YTO OHa Oy[eT YCIEIIHO MCIOMb30BaTbCs B OyAyleM,

He TapaHTHUPYeT, KOHEYHO, YTO Hpolefypa Oy/ieT YCIENIHOl: BOooliee TOCYlapCTBO, OOBUHAEMOE B
HapYyLIEHN! TIpaBa BOOPY)KEHHBIX KOHMIMKTOB, BPsif| 11 OyfieT IOMOraTh OpraHy, yCTaHAB/IMBAIOIIEMY
(bakTBl U yIOTHOMOYEHHOMY YCTaHOBUTb MCTMHHOCTH Takoro o6suHenus ([JaBup, npumedanve 34
BBILIIE, C. 672-676).

40 «®akynpraTHBHAsA KoMIeTeHIms»: cratba 90(2)(d). Onnako rocymapcTBa, KOTOpble patnUIMpyOT
JIOmO/THUTENbHBLI ITPOTOKO I, MOTYT C/ie/IaTh 3asB/IeHNE O IPU3HAHUM «0053aTe/IbHOI KOMIIeTEHI[II»
9TOrO OpraHa sapatee (crarpsa 90(2)(a)).

41 Cwm. Be6-caiit Komuccun http://www.ihffc.org/ (mocemenne 1 urons 2009 r.).

42 Bornee mopobHO cM.: Vité, mpumedaHe 33 Boie, pp. 43, 99, 117.

43 Hanpumep, aeiictya B coorBercTBun ¢ Imapoit VII Yerasa Opranmsanuu O6benunenubix Harmit
u nprHnMas Pesomonmio 1564 (2004), Coser obparmicsa ¢ mpocsboit K [eHepaabHOMY CeKpeTapro
He3aMeJIUTE/IbHO  YUPEANUTh MEeXAYHAPOLHYI0 KOMUCCMIO 110 PACCIefOBAHMIO COOOIIeHMT O
HapYLIEHNAX TIPaB YesoBeka B Jlapdype 1 onpesiennTh, MMeNV /M TaM MeCTO aKThl TeHOLM/A.

44 Crarbu 8 u 10, KK I—III; crarbu 9 u 11 JKK IV.

45 bBrouboH, OpaHcya. Mesxoynapoonuiii Komumem Kpacroeo Kpecma u saujuma sxepme 60iiHvl, MockBa,
MKKK, 2005, c. 1149—1154. K satum cobprtusam orsocarca Cyaikuit kpusuc (1956 1.), kpusuc B Toa
(1961 r.), buseprunckmit koHdmukT Mexpy Ppannmeit u Tyrancom (1961 r.), Viamo-IlakmucTaHcKmit
koHGmuKT (1971 r.) n koubmukr Mexpy Aprentunont u CoegunennsiM Koponescrsom (1982 r.). Et
méme dans ces cas, le fonctionnement de I'institution était soit incomplet, soit le résultat du hasard, soit
sujet a controverse’ Georges Abi Saab, ‘Les mécanismes de mise en ceuvre du droit humanitaire, Revue
Générale de Droit International Public, Vol. 82, 1978, pp. 103—129. 91y Heygady MOKHO OODBACHUTD
[JIaBHBIM 06Pa3oM IIOIUTUYECKMMI MOTHBAMI. PeIKO KaKoe ToCyapcTBO COIJIACUTCS Ha KOHTPOJIb CO
CTOPOHBI TPETHETrO TOCYAAPCTBA B CUTYAI[UI BOOPY>KEHHOTO KOHMIMKTA.
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HEBEIMKY, YYUTDIBAsE IIOIUTUYECK JeTMKATHYIO POJIb, KOTOPYIO IPUAETCS UTPATh
TOCYHApCTBY /IS BBIIIOTTHEHMsI CBOMX 00513aHHOCTelT B KaueCcTBe Jiep>KaBbl-IIOKPO-
ButenpHunb*. Crarbs 5 IIporokona I, koropas mopydaer MKKK HoByio poib,
paspelraeT emy IpefIaratb «CBOM FOOpBIE YCIYIM CTOPOHAM, HAXONAIIMMCS B
KOH(INKTe, C LIe/IbI0 Ha3HaueHNs 6e3 mpomefieHus [lep>KaBbl-TIOKPOBUTETbHIIIBI
C cormacust CTOpoH, Haxomsmuxcs B Koudnukre»?’. Ogaako MKKK watue merict-
BOBAJI KaK CyOCTUTYT?, IOTOMY YTO Ha CaMOM JeJie OH Opasl Ha ce6s BBIIIOTTHeHNe
OO0JIBIIMHCTBA TYMaHUTAPHBIX 3aJlad, CTOSIUX Hepes Jiep>KaBaMM-IIOKPOBUTE/Ib-
Hunamu. OH fienan 9To 6e3 yijep6a A/ APYTrUX CBOMX OOIIEIPU3HAHHBIX BUIOB
paboThl, HO OrpaHMYMBASICh TYMAHUTAPHOI HEATENbHOCTHIO B COOTBETCTBUM CO
CBOEI MUCCHEN.

Bo3melueHue yulepba

Bo BpeMsi MeX[yHapOJHOrO BOOPY)XEHHOIO KOH(IMKTA BOIOIOILINME CTOPOHBI
MOIYT OBITb IpUBJIEYEHBI K OTBETCTBEHHOCTY 3a HAPYLICHVS MEXAYHapOX-
HOTo TyMaHHUTapHOro mpaBa. O6513aHHOCTb BBIIUIATUTb KOMIICHCAIIMIO 38 Hapy-
HIEHMA MEXJYHapOJHOTO TYMaHUTApHOTO IpaBa YCTAaHABIMBAETCA B cTaThe 91
ITporoxona I u gaxe y>xe B crarbe 3 Taarckoit kouBenuuu 1907 r.* B coorBeTcT-
BUY C IOJIOXKEHMUAMHU OOIIero Me>XIYHApOLHOTO IpaBa, KacaloL[IMNUCS OTBETCT-
BEHHOCTM rOCYJapCTB, KOMIIEHCALMIO C/Ie[lyeT IOHMMATh IINPe, YeM BO3MELeHNe
ymep6a®, IIOTOMy YTO OHa BK/IIOYAET PAJ Mep, B TOM YNCIIe CPEeICTBA PECTUTY-
LIV}, He MMEIOLIe IeHeXKHOTO BhIPaXKeHNs (BOCCTaHOBJICHUE CUTYALVIM, CYLeCT-
BYIOILelT 10 COBEPILIECHNS IIPOTUBOIPABHOTO EVICTBYsA), caTuchaKkmio (Ipu3Ha-
HIIe WIN U3BUHEeHMA) 1 (1n) peabuinTanuio (BKIYas MEAMIMHCKYIO U ICUXO0-
JIOTMYeCKYIO MU IPaBOBYIO M COLMAIbHYIO peabMINTALINIO), @ TAKXKe TaPaHTUN
HENOBTOPEHM’'.

46 bBonee HO)Z[p06H0 cM.: Vité, mpumeyvanie 33 Bblile, . 34 u fanee.

47 Crarbsa 5 (3), OIT 1L

48 Crarbu 10, KK I—III; cratbsa 11, KK IV u crarba 5(4), OIT 1.

49 Cwm.: 3assnenne ITocToAHHON manatel MexayHapogHoro mpasocyaus (PCIJ) o toMm, 4ro «roboe
HapylieHne 06s3aTe/IbCTBa [MEXAYHAPOJHOrO IpaBa] BIedeT 3a cO6Oi OOS3aHHOCTb BBIIIATUTDH
pemapauun» (PCIJ, Case Concerning the Factory at Chorzéw (Merits), PCIJ Collection of Judgements,
Series A, No. 17, 1928.). Cm. rawke: Mexgynaponusii cyn (MC), IIpasosvie nocnedcmeus
CpoumenvCcmea CmeHvl HA OKKYyNUposauHol nanecmurckoti meppumopuy, KoHCymbTaTuBHOE
3ak/odennue, mi. 152 u 153 (Joxyment OOH A/ES-10/273) u Case Concerning Armed Activities on the
Territory of the Congo (Democratic Republic of the Congo (DRC) v. Uganda), IC] Reports 2005, para. 221.
CMm. Takke B obmeM IuraHe: 3ersennp, Jlucber. CpencrBa Cyme6HOI 3alUThl XKEPTB HAPYLICHMI
MeX/YHapOJHOTO TyMaHUTapHoro npasa/CoopHuk cmameii us 6vinyckos MexdyHapoOHozo iypHana
Kpacnozo Kpecma, Ne 849—852, 2003 ., c. 227—264 u Imitap, Imanysna-Kbspa. Bosmerenne yuep6a
B C/Ty4ae HapyUIeHNIT MeXX/YHapOJHOTO TyMaHUTapHOro npasa. Tam sxe. C. 265—292.

50 OO6s3aHHOCTb IIPeNOCTABUTbh pemapanuio 3a Hapymenus MIII detko ymommHaercs Bo Bropom
IpoTOKOTTe K [aarckoit KOHBEHIMY O 3allNTe KYIbTYPHBIX IieHHOCTeN (cTaThs 38).

51 Cwm.: crareu 30—37 IIpoexma cmameii 06 omeemcmeeHHocmu 20cydapcms, npunsitoro Komuccue
MEK/[yHApOJHOTO TIpaBa Ha ee 53-if ceccuy 1 MpeACTaBIeHHOTo [eHepaabHO Accambriee B KadecTBe
vacrtu foknaga Komuccnn o pabore aroit ceccun (A/56/10). [TpoekT crareii He BKIIOYaeT peabuUINTALIO
U TAPAHTVM HETIOBTOPEHM S, HO OHM CINTAIOTCA YaCThI0 MOHATHUA penapanuy B [Tpunnume 18 OcHosHbix
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,[[ax(e B CUTYyallAX, KOIla O4Y€Hb MHOTME JIIOAN CTAaHOBUJIVICH JKEPTBAMI
HapyILIeHNI>?, Te, KOMY ObUI IIPUYMHEH HeIIOCPENCTBEHHBIN 1TV KOCBEHHBII JIN4-
HBII1 BpeJl B pe3y/IbTaTe 3TUX HapyIIeHUIT, IMEIOT IIPaBO Ha BO3MellleHue yiepoa.
OJIHaKO YMUCTO JEHEKHAaA KOMIICHCAIVA MOXKET CTaTb HEIIOCUIbBHBIM 6peMeHeM,
€C/IM IIPUHATD BO BHMMaHME OI'pPaHMYE€HHbIE MMEIOIINECS peCcypcChl, Cepbe3HI)IﬁI
yiep6, IpUYMHEHHbI BOVHOI, ¥ OTPOMHbIE 3a/ja4)i 110 BOCCTAHOBJIEHUIO [IOCIIE
KOH(/IMKTA, 1 HOTPe6OBaTh KaK MHAMBIUIYANTbHOI, TaK U KOMIEKTUBHOI OLIeHKN
¢ yueToM Macuitaba u creneHu yiiep6a™. CynmeGHble pelieHUsI 0 BO3MEIEHNN
yl_uep6a B OTAENBbHBIX ClIy4adX MOIYT IPUHNMMATb BO BHMMAaHNE KO/JIEKTMBHOE
U3MepeH/e HeKOTOPBIX HapYIIeHUIT U IPUBOJUTD K O0jiee MUPOKOMY Ypery/u-
POBaHMIO IPO6IEMBI B MHTepecax 60Jiee KPYIHBIX IPYIII HaCe/IeHN.

OpHaKoO CIOPHBIM OCTAeTCA BOIPOC, IPU3HAETCSA M MHAUBUYaIb-
HOe IIpaBO Ha BO3MelleHNe yiepOa MeXXJyHapOIHBIM T'yMaHUTAPHBIM IIPABOM.
HecmoTps Ha TO, 4TO «[3]aMeTHa BCe yCMIMBAIONIAsICA TeHLCHIMA JaTh BO3MOX-
HOCTb OTJE€/IbHBIM JMLAM — >KE€PTBAM HapPYLIEHUI MEXIYHapPOZHOTO I'yMaHM-
TapHOI'O IIpaBa ,[[O6I/IBaTbCH BO3MEIEHNA HENIOCPEACTBEHHO OT OTBETCTBEHHOT'O
TOCyHapcTBa»®, 9TO elle He CTAaJ0 YacTblo OObIYHOro mpasa”. IIpemsarcrBus

NPUHUUNOB U PYKOBOOSULUX NOTIONEHUL, KACAIOWUXCS NPAsa HA NPAB0sYI0 3auiumy u 803MmeujeHue
yuyepba 07 xepme epy6vix HAPYUleHUTI MeXOYHAPOOHbIX HOPM 68 007IACHU NPAB HeN0BeKA U CePbe3HbLX
HAPYUeHUTE MeXOYHAPOOHO20 YMAHUMAPHO20 NPAasa, IPUHATHIX Pezomonueit lenepanbHoit Accamben
60/147 16 pexabps 2005 1. (OcHosHble npuHUUNDL U PYKOBOOAUsUE NONONKEHUS, KACAIOULUECS NPA6a HA
npasosyio sausumy u eo3meuserue yuyep6a). Mepbl 110 HaKa3aHUIO JILL, COBEPIIMBIINX HAPYILIEHNUSI, TOXE
MHOT/iA CYNTAIOTCA YaCThI0 BO3MelleHus yiiep6a; cm.: Inter-American Court of Human Rights, Durand
y Ugarte v. Perti (Reparations), Judgement of 3 December 2001, Series C, No. 89, para. 68; crarbs 22 (f)
IIpoexma cmameii 06 omeemcmeeHHOCMY 20CYOAPCMS.

52 MexXaMepUKaHCKUil Cyfl, Hampumep, NIpusHan >xepTBamu 702 IIepeMelleHHBbIX /I, KOTOpbIe
6examu 13 CBOMX JIOMOB ¥3-3a OTCYTCTBMS 3alUTBI CO CTOPOHBI TOCY[]APCTBA OT BOOPY>KEHHBIX
CPYIII, COBEPIIAIONINX MACCOBBIE YOMIICTBA, 1 BbIHEC [IOCTAHOBJIEHNE O MepaX, CIOCOOCTBYIOMINX MX
BO3BpAILCHNIO B KaueCTBe Bo3MelleHus yiepba — cm.: Case of the Ituanga v. Colombia, Judgement of
1 July 2006, Series C, No. 148, para. 234.

53 Cwm.: International Criminal Court (ICC), Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-
01/06 OA 9 OA 10, Judgement on the appeals of the Prosecutor and the Defence against Trial Chamber I's
Decision on victim’s participation of 18 January 2008, 11 July 2008, para. 38. Cm. Takxe: European Court
of Human Rights, Cakici v. Turkey, Judgement of 8 July 1999, Reports 1999-1V, para. 98.

54 Cwm., Hanipumep: IIpasuso 97 (1) TIpaBui mporeypbl 1 JoKasbiBaHuA MeXXIyHapOIHOTO YTOTIOBHOTO CY/ia,
a TaKke NpaBuo 98, Kacaroleecs JOBepUTeNbHOro Gonaa miA xeprs. CM. Takoke: craTha 6 KoHBeHIMN
O 3aIpeleHNy VICTIONb30BaHM, HAKOIJIEHVs, IPOM3BOICTBA U Iepefjauy MPOTUBOIEXOTHBIX MUH 1 00
ux yHmuroxxeHuu 1997 r. u crarpa 5 Konsenrmm o xacceTHbIx 6oenpumnacax 2008 ., KOTOpbIe cofiepyKar
TIO/I0YKEHYIAA O TIOMOIIY )KEPTBAM ¥ TPEOYIOT OT TOCY/JAPCTB COCTAB/ICHN V1 BBITIOTTHEHNA I/TAHOB U IIPOTPaMM
OKa3aHIs1 IIOMOLLY, HO He COCPEOTOUMBAIOT BHUMAHYs Ha [IPCOHA/IHOM IIpaBe Ha Bo3MellleHue yiep6a.

55 Cwm., Hanpumep: the Inter-American Commission for Human Rights in cases concerning indigenous
communities: Principal Guidelines for a Comprehensive Reparations Policy (Colombia), OEA/Ser/L/V/
I1.131, Doc. 1, 19 February 2008, para. 15.

56 Xenkeprc, JKan-Mapu u [locBanba-Bek, Jlynsa. O6viutoe mendynapoonoe eymanumapHoe npaso, T. I:
Hopwmsr. — Mocksa, MKKK, 2006, c. 692—693. Cm. B wacTHOCTI: OCHO8HbLE NPUHUUNDL U PYKOBOOSU4UE
NOJIOINEHUS, KACAIOULUECS NPABA HA NPABOBYIO 3AULUMY U B03MeueHUe yuyepOd, IpYMedaHue 51 Bplle.

57 HaumonanbHble CyAbl OTKIOHAMYM 3asABNEHMs OTJAENbHBIX /NI, Hampumep, KOHCTUTYIMOHHBIA Cym
Tepmannu (Bundesverfassungsgericht), 2 BvR 1476/03 — Decision of 15 February 2006, para. 20—22,
mocTymHO mo agpecy: http://134.96.83.81/entscheidungen/rk20060215_2bvr147603.html (moceurenne
29 maa 2009 r.) u Cyp fAnonun (3aABneHns o KOMIIEHCAluu OT SIOHMM B pe3ynbTaTe IOBPEXKIEHMI,
HOMYYeHHBIX ~OBIBIIVMM BOCHHOIUIEHHBIMM ¥ TPOKJAHCKMMM  MHTEPHUPOBAHHBIMM  JIMIL[AMI,
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B BUJle MUPHOIO YperyIMpoOBaHNUs, MMMYHUTETa CYBEPEHHOIO TIOCygapCTBa
OT TpaXK[JaHCKOJl OTBETCTBEHHOCTU M TOro (hakTa, 4TO IPAaBO Ha BO3MeELIECHUe
yiepba He obajjaeT camo 1o cebe VICIIOTHUTEIbHOM CUION B COOTBETCTBUM C
MEeX/JYHapOJHBIM IIPaBOM, B OO/IBIINHCTBE CIy4aeB MCKIIOYAOT YCIeX 3asBlie-
HUIT OTHe/NbHBIX N, TakuM 06pa3oM, epTBbI MOI'YT 0OPaTUTHCS TONBKO K CBO-
eMy COOCTBEHHOMY IIPaBUTENLCTBY, KOTOPOE MOXET IPEeCTaBUTb UX >KaT00bI
CTOpPOHE WIU CTOPOHAM, COBEPLIMBIINM HapyIIeHUs, — 3Ta IPOLeypa 3aBUCUT
OT OTHOLIEHUII MeXJly TOCYyZapCTBaMM, KOTOpbIe 4acTo 06a coBepllaly Hapy-
meHnA. I HeMeXXJYHapOIHBIX BOOPY>KEHHBIX KOH(IMKTOB He CYIIeCTBYeT
JIOrOBOPHOII HOPMBI, 0053bIBaloLIell TOCYIapCTBa WM HETOCYAapCTBEHHbIE BOO-
PY>KeHHbIE I'PYIIIbI BO3MeIIATh yiepO 3a HapyIIeHNs MeXYHapOJXHOIO IyMa-
HUTapHOro Ipasa’®.

Bo3MoxHOCTH 711 OTHE/IbHBIX JKEPTB HOTpe6OBaTI) BO3MCIICHUA
ymep6a 3a HapylleHMe MeX/[yHapOJZHOI'O I'yMaHMTapHOro IIpaBa TeM He MeHee
ycMaTpuBaercss n3 crarby 75 CraTyra MeXIYHapOLHOTO YrOJIOBHOIO cyma™.
Eme Ba)kHee, 4TO JOTOBOPHI IIO IIpaBaM 4YeJIOBeKa TPeOYIOT, YTOObI ToCcymap-
cTBa ofeclieunBaIy IPaBOBYIO 3alUTY B Caydae npaBoHapyuenuit®. Ha peru-
OHAJIbHOM YpOBHe Kak MexxaMepuKaHCcKas, Tak 1 EBporieiickast KOHBEHIINN 110
IIpaBaM 4eJI0BeKa YCTAaHOBIIIU BO3MellleHe yluepba s )KepTB TeX HapyLIeHMNil
[IpaB 4YeJl0BeKa, KOTOpble OJHOBPEMEHHO ObUIM HapYIIEHWSAMU MEXJYHapof-
HOT'O T'YMaHUTApHOIO IIpaBa. KOHBCHLU/IHMI/I YCTAaHOBJ/IEHO 3TO KaK A/1A MEXAY-
HapOIOHDbIX, TaK M HEMEXAYHAPOAHbIX BOOPYIKEHHDBIX KOH(i)]II/IKTOB, HalrpuMep
B otHoweHun Typuuu, Kunpa, Yeunn, I'saremansl, Konym6umu, Ilepy u bocaun
u Tepuerosunsl®. Bosmemenne ymep6a IpefocTaB/sAIOCh U HEIIOCPEACTBEHHO
OTHE/NIbHBIM JINIIaM IIYTEM IIPMMEHEHNA Pa3/INYHbIX IIpOLENYP, B 4YaCTHOCTU
MexaHN3Ma, yupexjeHHoro CoBeToM DBeszomacHOCTH®’, MeXTOCyHapCTBEHHBIX

yIepKuBaeMbIMy OBIBLIVIMI COI03HBIMIU fiep>kaBaMit. Pelterne, BoiHeceHHOe [pakpaHckum orgenom Ne 31
OxpyxHoro cyaa Tokno 26 Hos6ps 1998 t., mepenedarano B: Fujita et al, War and the Right of Individuals,
Nippon Hyoron-sha Co. Publishers, Tokyo, 1999, p. 104).

58 Cwm.: Xenkeprc n JlocBanba-bek, mpuMeyanue 56 Boimre, c. 702—703.

59 Ilymkr 6. Cm. Taxoke: IleneBoit Gponp B MHTEpecax MOTEPIEBIINX OT NPECTYIUIEHNI, YUPEX/IeHHBI B
COOTBETCTBUM CO CTaTbel 79.

60 Crarba 2(3), MexxiyHapOiHblii ITAKT O TPKJAHCKUX U TonmuTideckux npasax (MIIITIIT), EBponeiickas
KOHBeHIMsA o 3ammre mnpas venoBeka (EKIIY), crarbs 13, AMepuKaHCKas KOHBEHLMS O ITpaBax
genoBeka (AKITY), cratpy 10 u 25, AppukaHckas XapTus npas 4yenoBeka ¥ Haposos (ctaTbsa 7 (1)a
(MMIIUIITHO)).

61 Cwm., B yactHocTu: Karine Bonneau, ‘Le droit a réparation des victimes des droits de 'homme, le role
pionnier de la Cour interaméricaine des droits de Thomme), Droits fondamentaux, No. 6, janvier 2006 —
décembre 2007, TOCTYIIHO IO afipecy: www.droits—fondamentaux.org (mocemenne 1 mions 2009 r.);
Philip Leach, Taking a Case to the European Court of Human Rights, 2nd edition, Oxford University Press,
Oxford, 2005, pp. 397—454.

62 Cwm.: KoMmmeHcaumoHHas KOMUCCus, yapexpaenHas pesommonueit S/RES/687 (1991) u 692 (1991), kotopas
paccMaTpuBaeT 3asB/IEHMS O KOMIIGHCAIL[MNM 32 HEIIOCPEICTBEHHbIE OTepH U YiiepO, MpydIMHEeHHBbII
«B pesynbTaTe He3aKOHHOro BropkeHus (Vpaka) m oxkymaumu Kyseiita». Cm.: Fred Wooldridge
and Olufemi Eljas, ‘Humanitarian considerations in the work of the United Nations Compensation
Commission, International Review of the Red Cross, Vol. 85, No. 851, September 2003, pp. 555—581.
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COIVIALIeHNIT® ¥ OJHOCTOPOHHNUX aKTOB, HAaIpyMep HalMOHAJIbHOIO 3aKOHO-
ﬂaTeHbCTBaM, VZIN B OTBET Ha 3anpoc131, Hpe,[[CTaBHeHHI)Ie HeHOCpe,T.[CTBeHHO
OTHOCIbHBIMMN JINNIIAMN B HAlIVIOHAJIbHbIE Cyﬂblﬁs.

Tem He MeHee Ooree LIMPOKIE MeX/JyHAPORHbIe U (M/IV) HALOHAIbHbIE
CXeMbl BO3MelljeHMs yliepOa, 1 0COOeHHO Te, KOTOpPble OCYIIEeCTBIIAIOTC Yepes
MeXaHM3MBI IPABOCYIVS IEPEXOTHOTO ITeprofa (BKI0Yas KOMUCCUM IO YCTAHOB-
JICHUNIO UCTUHBI U HpI/IM]/[peHI/HO)ss, MOI‘yT I DOJDKHBI JOIIOTHATDH 3TOT JOBOJJIBHO
U30MpaTeNbHBI pe>XuM. TPyIHO IPUHMMATD PellleHNs 0 3asBJICHUAM Ha OCHO-
BaHMM PACCMOTPEHMST KaXKJOTO OTHEIBHOIO CIydas, M MPOCTO MCIIOTb30BAHIE
TepMMHA «BO3MelljeHue yiepba» IpedronaraeT, YTO IIPOM3OLIIO HapylleHye
MEXIYHAPOIZHOTrO mpaBa. Takoil MOAXOJ He YYMTBIBAET MHTEPeChl BCEX >KEPTB
BOOpy)KeHHI)IX KOHq)HMKTOB, KOTOPI)IC HE ABIAITCA )KepTBaM]/I Hapy]ﬂeH]/H?I n, B
YaCTHOCTH, BCEX /ML, MTOCTPaJaBIINX B pe3y/brare — 3aKOHHOTO — M0OO0YHOTO
yuiep6a. Tonpko 6oree HIMPOKOe ONpefesieHne >KepTB, BKIII0Yaloliee BCexX /NI,
[OCTPAfiaBIINX B pe3y/brate KOH(INKTA, TO3BO/ISIET YOBIETBOPUTEIbHEE COOT-
BETCTBOBATh MHTEPECAM JKEPTB, @ PACCMOTPEHME BOIPOCOB, KACAIOMINXCA KOH-
¢ukTOB MpouIoro, Tpebyer ropasgo Ooree 3HAUNTENIbHBIX COLMAIBHBIX Mep,
HeXXe/u MPOCTO MHAMBUIyaNTbHOE BO3MelleHe yiiepoa.

MexpyHapogHbin KomuteT KpacHoro Kpecta (MKKK)

IToCcKO/IBKY BBILIEYIIOMSAHYTbIe MEXIYHAPORHbIE MEXaHUSMBI I OOecIiedeHus
COOIIONIEHNsI MEXXAYHAPOJHOTO I'YMaHUTApHOTO IIpaBa paboTaloT He BCerfa U He
Besfe, ec/iu BooOlIe paboTaloT, ClIefyeT OCTAHOBUTLCA 6osiee MOFPOOHO Ha pony,
npupanHoit MKKK B fiefie mMmIieMeHTanum 3TOro CBOAA IIpaBa. B peanbHOCTH
MKKK urpaeT K1104eByI0 pOJib B 3aIllUTE )KEPTB BOJHDI.

OcnosHoit mangar MKKK sakmo4aeTcs B IpefjoOCTaBIeHUN 3aIUThI U
HOMOLIY >KePTBAaM BOOPY>KEHHBIX KOHPMKTOB. OH JO/KEH «BBIIOIHATD 3aau,
BO3J/IO>KEHHBIe Ha Hero JKeHeBCKMMM KOHBEHLIMAMM, CIIOCOOCTBOBATH TOYHOMY
COOJIIONEHNIO TIOJIOKEHMIT MEXKAYHapOJHOTO TyMAaHUTAapHOTO IIpaBa, IIpyMe-
HSIEMOTO BO BpeMs BOOPY)XEHHBIX KOH(IMKTOB, I IPUHUMATD JTIO0BIE XKaI0ObI
OTHOCUTETTbHO IPEAIIoIaraeMblX HapyLIEHUIT 3TOTO ITpaBay, a TAKXKE «B Ka4yeCTBe
HeJTpaZbHOTO yYpeX/IeHN, Ubsd TYMaHUTAPHAsA [IeATeNbHOCTb B OCHOBHOM OCY-
IIeCTB/IETCS BO BpeMs MEX/YHAPOSHBIX I APYTUX BOOPY>KEHHDBIX KOH(IMNKTOB, a
TaKKe BO BpeMsI BHYTPEeHHUX OeCIOPsIIKOB ¥ BOTTHEHNII, CTapaThCsl BCeraa obec-

63 Cwm., Hanpumep: CormaureHne o GeXeHIaXx ¥ IepeMelleHHbIX INIAX, IpuiaraeMoe K JleiTOHCKNM
cormauenusam, crarbs 1(1). OHO yupexxgaeT KOMUCCHIO 110 PACCMOTPEHMIO 3asB/IeHIIT IlepeMelieHHbIX
7 v GeKeHIIeB, KACAIOUMXCA HEBIDKMMOCTH, M YCTAHABIMBAET, YTO STU JUIA MMEIT NPaBO Ha
BO3BpalljeHe COOCTBEHHOCTI, KOTOPOIT OHY ObI/IM JINILIEHBI BO BPEMsI BOEHHBIX JIefCTBIUIL.

64 Cw., B 9aCTHOCTH, pasanYHbIe 3aK/TI0YEHHbIE JOTOBOPDI I TPUHATHIE [epMaHMert 3aKOHbI O BO3MEIeHNI
ylep6a >kepTBaM BOJHBI 1 XOTOKOCTA.

65 Cwm. mpumeps B pabote Xenkeptc u JlocBanpji-bek, nmpumedanie 56 Boiiie, . 693—703.

66 Cwm. Bbimyck Mexdynapoonozo scyprana Kpacnoeo Kpecma, TOCBSILIEHHDBII KOMUCCHUAM 110
YCTaHOBJIEHMIO MCTVHBI ¥ IpUMUpeHno (Ha aHrnuiickom ssbike) (Vol. 88, No. 862, June 2006).
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HeYMBaTh 3aIIUTY ¥ IIOMOLIb >KePTBAM TAaKUX COOBITUII M MX IPAMBIX IIOC/IEH-
CTBUIL, KaK CPeliy BOCHHOCTY>KAlllUX, TaK U CpPefyl IPaXKJAHCKOIO HaceleHms»” .
BuyTpennsasa 6asoas gokrpuna MKKK B oTHOLIeHMN €ro MUCCUM U HeSTe/b-
HOCTH OTpa)kaeT JBOSKMUII XapaKTep ero paboTbhl — OllepaTVBHAS [EATEIbHOCTD
0 OKa3aHWIO IIOMOLIM >KePTBaM BOOPYXXEHHOIO KOH(IMKTA, C OHOI CTOPOHBI, 1
pasBUTHE M COTEIICTBIE COOMIONEHNIO MEKIYHAPOJIHOTO TYMaHUTAPHOTO IIpaBa I
TyMaHMTapHBIX IPUHIVIIOB, C APYTOil CTOPOHBI, — KaK HEOTheM/IEMOI XapaKTep-
HOIT 4epThbl OpraHmsanuu®,

B JKeneBckux KoHBeHIMAX 1949 1. 1 B [JoIOMHUTE/IbHBIX IPOTOKO/IAX
k HuM 1977 r. MKKK ynomMmHaeTcs 0KoIO CTa pas, ¥ IIOYTY BCe 3TU YIIOMU-
HaHUA IPefNNUCBIBAIOT Te WINM VHbIe felicTBUAY. BhilloHeHNMe Opyrux 3ajad
octapnsgerca Ha ycMorpenne camoro MKKK”™. VM HakoHeln ocylecTBieHMe
ero IpaBa Ha MHMUIMATUBY'' OIpefesaeTcss HOTPeOHOCTAMU M 0OCTOATEND-
CTBaMIU.

PasnuyHble acnekThl €ro MaHJaTa — 3TO NPAaKTUYECKOEe BbIpaKeHNe
TOTO, 4TO 4acTo HaspiBaloT ponblo MKKK B KauecTBe XpaHUTeNA MeXJyHapOL-
HOTO I'yMaHMTapHOro npapa’>. OfHaKO OH He SIBJIAETCA IapaHTOM I'yMaHUTap-
HOTO IIpaBa. ITa pPojIb LO/DKHA UCHOMHATHCA Bpicokumu JJoroBapuparouumuca
CTOpoHaMM B COOTBETCTBUU C UX 00s3aTe/IbCTBAMM, IpefycMaTpyBaeMbIMM
obueit cratbels 1. TeM He MeHee OHM JO/DKHBI IPEOCTAB/ATD « Mex[yHapOTHOMY
komuteTy KpacHoro Kpecra Bce cpeicTBa B Ipefieniax MX BO3MOXXHOCTEIA, T03BO-
JISIOIIVEe eMY BBIIOTHATD I'yMaHUTapHble QYHKIUY, BO3/IOXKEHHbBIE Ha HETO |...]
C 1enpio obecreveHNs 3aIMThl ¥ ITOMOLIY XXepTBaM KOHQIUKTOB...»” . B feme
Cumuua MeXayHapOAHBIN YrolmoBHBI TpubyHan mo OpiBuieit FOrocmasum’™

67 Crarba 5(2)(c)—(d), Ycras Mexaynaponnoro asmkennsa Kpacnoro Kpecra u Kpachoro ITonymecana.
Oror Ycra npuHAT MexpyHaponHoit Kondepeniueit Kpacnoro Kpecra n Kpacuoro Ilonmymecsna,
B paboTe KOTOPOil MPMHMMAIOT y4acTHe TOCYJapCTBa — yd4acTHUKM JKeHeBCKMX KOHBEHIIMI,
Mexpynapopusit Komnrer Kpacnoro Kpecra, Mexaynapoguas depepanysa o6uiects Kpacnoro
Kpecra un Kpacuoro ITomymecsna u HauyoHambHble obmiectBa Kpacnoro Kpecra m Kpacnoro
IMonymecsitia. MexayHapoaHbiii TpubyHan mo ObiBimeir FOrocmaBum cChUTancs Ha «BaXKHEIIIYIO
3afaqy», BosnoxeHHylo Ha MKKK MexayHapofHBIM COOOLIECTBOM COIZIACHO COOTBETCTBYIOLINM
HOJIOKEHNAM MEXIYHAPOJHOTO T'YMaHNTAPHOTO MPaBa, @ MMEHHO — «OKa3bIBaTh IOMOIb M 3aLIUTY
JKePTBAM BOOPYKEHHBIX KOH(IMKTOB».

68 The ICRC: Its Missions and Work, Policy Document, adopted by the ICRC Assembly in June 2008,
published in the International Review of the Red Cross, Vol. 91, No. 874, June 2009.

69 OHu B OCHOBHOM KacCalOTCs KOHTPO/IA Hajl IPMMEHEHVMEM MEeX/YHAapOJHOrO I'yMaHUTAPHOTO IIpaBa,
IlenTpambHOro areHTCTBa 1O po3bicKy (LIAP), coTpymHudecTBa, pacHpOCTpaHeHWs 3HAHUIT U
MHQPOPMAINY ¥ PeraTpUaIyi PaHEHBIX.

70 Hanpumep, c6op 1 nepesada MHGOPMALNI, KACAIOLIEICs TOKPOBUTEIbCTBYEMBIX JIUL, U APYTHE 3a/jaui
AP

71 Cwm., Hanpumep: Yves Sandoz, ‘Le droit d’initiative du Comité international de la Croix-Rouge, German
Yearbook of International Law (Jahrbuch fiir internationales Recht), Vol. 22, 1979, pp. 352—373.

72 Cwmv.: Yves Sandoz, ‘Le Comité international de la Croix-Rouge: gardien du droit international humanitaire}
Meélanges Sahovic, Revue yougoslave de droit international, 1996, nocrynso no agpecy: http://www.icrc.
org/web/fre/sitefre0.nsf/html/about-the-icrc-311298 (mocemernne 28 mas 2009 r.).

73 Crarbs 81(1), OIT L.

74 Cwm.: Prosecutor v. Simic et al., Case No. IT-95-9, Decision on the Prosecution Motion under Rule 73 for
a Ruling concerning the Testimony of a Witness (Trial Chamber), 27 July 1999, paras. 47 and 72. Cm.
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npusHan ocobyio ponb MKKK B nMIieMeHTanny MeX/[yHapOJHOTO I'yMaHUTap-
HOTO IIPaBa, IOATBEPIMB €r0 UMMYHMUTET OT O0S3aHHOCTM HaBaTb [IOKAa3aHMUsA
flaKe Hepel MeKIYHaPOLHBIMU TPUOYHaIaMU, C TeM YTOObI OH MOT IIPOJIOJDKATh
BBITIOJIHATD 9Ty PONIb’>.

MKKK npuHUMa pasiamdHble Mephbl IS TOTO, YTOOBI MEXIYHAPOTHOE
TyMaHUTapHOe IpaBO BCTYIAJ0 B JIEJCTBME [JO Hayaja BOJHBI, M YTOOBL Clie-
naTb 6omee 3P PeKTUBHBIMY KaK 3aLUTy KePTB BOJHBI, TaK U COOIOfEeHIe HOPM
MITI’’. HanpuMep, OH aKTMBHO MOAIIeP>KMBaJl MBI [10 MMIIEMEHTAaLUN, IIPUHY-
MaeMble Ha HalJMOHA/IbHOM YPOBHE, ¥ YCU/IMA 10 PACIPOCTPAHEHNIO 3HAHUI COOT-
BeTCTBYMLIero npasa. OH y4penuI B IITa6-KBapTIpe KOHCY/ILTaTUBHYIO CIYXOY,
KOTOpas paboTaeT 1 Ha MeCTaxX JyLA UCCIeOBaHNA BCETO AMAIla30Ha Mep 0 BKIIIO-
YEHMIO MEXK/IYHapOJHOIO I'yMaHUTAPHOTIO IIpaBa B HAI[VIOHA/IbHbIe CUCTEMBI”’, ee
COTPYJHMKYM M3Y4alOT HALMOHAJbHOE 3aKOHONATENbCTBO TOCYHAPCTB, BOEHHBIE
JOKTPUHBI, CUCTEMY 0OPa30BaHVA U IOATOTOBKM M CUCTEMY CAHKIUIL U BBICTY-
HAT C IPELIOKEeHUAMY HeOOXOMMBIX VI3MEHEHNUI, I/ TOr0 4TOObI IPUBECTH
UX B COOTBETCTBHUE C 0053aTe/IbCTBAMY TOCYAAPCTBA 10 MEKIYHAPOIHBIM JIOT0-
BopaM. OcHoBHBIMM HeneBbiMu rpynnamu ans MKKK ABnAoTca «re akTopsl,
KOTOpPbIE MMEIOT 3HAYMTENIbHbIE BOSMOXKHOCTY OKa3aTb BAMAHNE Ha CTPYKTYPbI

rakoke: Stéphane Jeannet, ‘Recognition of the ICRC’s long-standing rule of confidentiality - An important
decision by the International Criminal Tribunal for the former Yugoslavia, International Review of the Red
Cross, Vol. 82, No. 838, June 2000, p. 403—425.

75 Cwm.: Anne-Marie La Rosa, ICRC and ICC: two separate but complementary approaches to ensuring respect
for international humanitarian law, web interview, ocrymHo o agpecy: http://www.icrc.org/Web/Eng/
siteeng0.nsf/htmlall/international-criminal-court-interview-101008 (mocererne 1 moms 2009 r.).

76 Yro6bl OAIEPIKATH yCU/INs, IpepuHnMaeMsble mtab-ksaprupoit MKKK B XKenese u ero generauusmn
B curyanuax koupmukra, MKKK cospan cetb enerarmii, OXBaThIBAIOLLYIO IIOYTHU BCE CTPAHBI, KOTOPBIE
HEIOCPEeJCTBEHHO He 3aTPOHYTbl BOOPYXKEHHBIM KOH(IMKTOM. DT peruMoHa/lbHble [e/leraluu B
HaCToAIee BPeMs CyIeCTBYIOT B 21 TOCY/JapCTBe, M KaXK/as M3 HUX OTBEYaeT 3a pPabOTy B HECKONBKIX
crpaHax. OHM SAB/ISAIOTCA JELleHTPATN30BAHHBIMU OTHENEHUAMY I1ITA6-KBAPTUPBI M MOMOIAIOT eif
BBINOJIHATD €€ I7IABHYIO 1ie/Ib U MOCTOAHHbBIE 3a/jauy (Mephbl 110 MMIUIEMEHTAIM Ha Hal[MOHAIbHOM
yPOBHe, PAacIpoCTpaHeHMe 3HAHMII M MH(POPMALMM O MEXAYHApPOJHOM TyMaHHUTAPHOM IIpaBe 1
pasBuUTHE NpaBa, COTPYAHMYECTBO C HalMOHaMbHbIMM obmecrBamu Kpacnoro Kpecra n Kpacnoro
IMonymecsina u T. Ji.) — APYTUMU CTI0Bamy, BbimoaHATh o6muit MangaT MKKK, kak o onpepgensercs
cratbeit 5 YcraBa MexpynaponHoro asmkenns Kpacuoro Kpecra m Kpacuoro ITomymecsara. 9tu
JererarLyu JO/DKHbI OBICTPO COOOIIATH ITa6-KBaPTUPE O YPe3BBIYAITHBIX CUTYALAX U OBITH TOTOBBIMMU
CTaTh ONEPATMBHBIMY JIeIeralyiAMMU B CTydae KOHGuKTa. Brarogapsa um obmerdaercs ABYCTOPOHHMIT
U MHOTOCTOPOHHWII AMANOr C IPAaBUTEIbCTBAMM, a TAKKe C HAILMOHAIBHBIMU OOIIeCTBAMU
Kpacnoro Kpecra u Kpacnoro ITonmymecsna, CIOCOOCTBYIOMMIT MMIIEMEHTAIIMI MEX/YHAPOJFHOTO
TyMaHMTAPHOTO IIPaBa.

77 MKKK cosgan cBoto KoHCynbTraTuBHYI0 CTy)X0Y 110 MeXIyHapOJIHOMY I'yMaHUTApHOMY IIpaBy B 1996 T,
C TeM 4TOOBI YCHIUTD CBOIO IOAJEPXKKY TOCYHAPCTBAM, IpUBep)KeHHbIM BbinonHeHno MITI. Toops
6onee KoHKpeTHO, KoHCynbTaTnBHAA C/y»K6a OpraHu3yeT COBELIAHNA SKCIIePTOB, PEJIaraeT IPABOBYI0
U TEXHMYECKYI0 IHoMolb Ipu BKmodeHun MITI B HaumoHaIbHOE 3aKOHONATEIbCTBO, IOOLIPsET
rOCyflapcTBa K YYPE@XKJIEHMIO HAIMOHANIbHBIX KomurteToB 1mo MITI u momoraer um B pabore (cm.
Haunonanbhble komurersl mo MITI), cioco6erByer obmeny nHbOpMaleii (HalpuMep MOCPEICTBOM
cBOelT 6a3bl JAHHBIX), TYO/MKYeT CIeliaTbHble JOKYMEHTHI (HarmpumMep nHGOPMAIVOHHbIE OI0/IETEeHN,
IOKYMEHTbI, HeoOXOimMble [Is paruuKalnuy, MOJeIbHbIE 3aKOHbI, [[BYXTOLMYHbIE [OKIafbl M1
nHbOpMaLIo, 06HOBIIAONIY0Cs Kaxable monrofa) — cM.: ICRC, National Implementation of International
Humanitarian Law (IHL) and the ICRC Advisory Service, foctymHo mo appecy: http://www.icrc.org/Web/
Eng/siteeng0.nsf/htmlall/advisory_service_ihl?Opendocument (mocemenne 28 mas 2009 r.).
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WV CUCTeMBI (HallpyMep 3aKOHOIATE/IbCTBO, BOCHHYIO TOKTPUHY U IIOATOTOBKY,
AVICUVIUIVHAPHBIC M YTOJIOBHbIE CAaHKIINN), KOTOPbIe MMEIOT OTHOIICHNUE K BbIAB-
JICHHBIM CYLIECTBYIOIVIM U IOTEeHIMaJbHBIM IyMaHUTapHBIM IpoOmemaM. K
9TUM aKTOPaM OTHOCSTCS IIOJIMTUYECKMEe BJIACTU ¥ MapTHUH, CyAeOHas CUCTeMa,
CHUJIOBBIE BeJJOMCTBA, HalMoHaabHble obuecTBa KpacHoro Kpecra u Kpacnoro
IMonymecsna, cpeficTBa MaccoBOil MH(POPMALINY, JACTHBII CEKTOP, PEIUTUO3HbIE
TpYIIIbI, aKafeMU4ecKue Kpyry, HelpaBUTelnbcTBeHHble opranusanyu (HIIO) n
MEXyHapoJHble OopraHusanyuy. Takyue aKTOpbl MOTYT OKasbIBaTb IIOJIOKUTENb-
Hoe (WIN OTpULIaTe/IbHOE) BO3IEIICTBIE Ha XKV3HD JINL, 3aTPOHYTBIX BOOPYXKEH-
HBIM KOH(QIMKTOM |[...], KpOMe TOro, OHI MOTYT CIIOCOOCTBOBATD (MM [IOMELIATD)
pocryny MKKK k nmocrpapasuiemMy Hace/ieHIo» 'S,

Onepauuu 80 8pemMs 800PYXeHH020 KOHMIUKMA

Paboras ¢ Leablo 06eCeunTh TOYHOE IIPUMEHEHNe MEKIYHAPOLHOIO I'yYMaHU-
tapHoro npasa, MKKK crapaercs yOegutb rocygapcTsa u fpyrue 3auHTepeco-
BaHHbIe CTOPOHBI IIPUHATD U COOTIONATH HOPMBI MEX/[YHAPORLHOTO TyMaHUTap-
HOTO IIpaBa, IPUMEHMMOrO B KOHKpeTHOI curyaumu. OO6s13aHHOCTH, KOTOpbIE
BOSHMKAIOT JJIs1 HETO, OYAYT pasimyaThbCcsl B 3aBUCKMOCTI OT TOTO, KaK K/IacCu-
¢bunypyeTcss BOOPYKEeHHbII KOHQIUKT — KaK MEXKAYHApOXHBIl WIM HEeT, — a
9Ta KaccupyKaLys onpefessieT TakKe, JO/DKHO M TOCYAapCTBO IIPUHATD Ipef-
noxenne ycryr co croponsl MKKK. B cryyae MeXyHapOIHOTO BOOPY>KEHHOTO
KOHQMUKTa OOJBLIMHCTBO XXEPTB O0afal0T CTATYCOM IIOKPOBUTENIbCTBYEMBIX
JINL, ¥ TOCY[APCTBa MMEIOT KOHKPETHYIO OOS3aHHOCTb KaK IO OTHOLICHMIO K
HuM, Tak 1 1o otHoumenuto k MKKK”, B To BpeMs Kak IpaBo, IpYMEHNMOE K
BHYTPEHHMM BOOPYXXCHHBIM KOH(IMKTaM, He HajJlaraeT Te >Ke caMble 00s3aH-
HOCTM Ha BOOOIIYIE CTOPOHBIL.

Bo Bpems mexpyHapopubix koHpmkToB MKKK Tpaguionso u B odu-
LMaJIbHOM IIOPAJKe IIPMBJIEKaT BHUMaHME CTOPOH K OCHOBHBIM HOPMaM MeX-
IYHapOAHOTO TyMaHuTapHOro npasa®. B ero memopangymax® cTOpoHaM B KOH-
(GIUKTaxX COmep)KUTCS HAIOMIHAHME O COOTBETCTBYIOIIVX IIPUHIMIAX U HOpMax
9TOTO IIPaBa, a TAK)Ke M3/I0KEHBI HOPMBI BefleH)A BOSHHBIX JeVICTBUI M 3allUThI

78 Cm.:ICRC Prevention Policy, p. 3, adopted by the ICRC Assembly on 18 September 2008, published in
the International Review of the Red Cross, Vol. 91, No. 873, June 2009.

79 Cwm.: crarba 126, XKK III u crarba 143, XKK IV. B atux o6nactax MKKK o6napaeT meiicTBUTENbHBIM
TPaBOM Ha BMEIIATETbCTBO M KOHTPOIb, KPOME CBOETO 3aKPEN/IeHHOTO B KOHBEHIMAX MpaBa
uHMUMaTUBBL, onpepensiemoro B crarbe 9, KK I—III u crarpe 10, KK IV. Bonee Toro, on Moxet 6bITh
Ha3HaJyeH B KauecTBe (M [IeiCTBOBATh B Ka4eCTBe CyOCTUTYTA) ePXKaBbl-TIOKPOBUTETbHUIIBL.

80 Henasuue npumepsr: Yap//Iusus (1987 1.), Boitna B Ilepcuackom samise (1990 1.), Oxsanop/Ilepy (1995T.)
Aduommmsa/Spntpes (1999 r.), Adranucran (2002 r.), Vpak (2003 r.) JInan-Taza-Vspamns (2006/2009 r.).
O peiictBusix Bo Bpems BoiiHbl B Vpake cm.: Knut Dérmann and Laurent Colassis, ‘International
Humanitarian Law in the Iraq Conflict, German Yearbook of International Law, Vol. 47, 2004, pp. 293—342.

81 Ob6paser 6b11 ony6mKoBan B Mesdynapoonom sxcypuane Kpacroeo Kpecma: International Review of the
Red Cross, No. 787, January—February 1991, pp. 24—27. 910 8epbanvHas Homa vi TIpUIaraeMalil K Heil
MeMopaHAyM ot 14 nexabpsa 1990 r., HarpaB/IeHHbI BCeM rOCyAapcTBaM — ydacTHUKaM JKeHeBckux
KOHBEHI[VIT He3a/J07ITO /10 Havasa BoiHb! B [lepcuckom sanuse.
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JINL, 3aTPOHYTHIX BOJHON. IIpaBoBast KIaccUpUKaLVA CUTyallUnu KaK BOOPY>KeH-
HBIII KOHQJIMKT CTY>KUT JJLS TOTO, YTOOBI IOYEePKHYTh 00s3aTe/IbCTBA BOIOIOIINX,
omnpepernser pamku pesitensHocTt MKKK u prHIumnsr paboTs! ero jeneranmit Ha
mectax. O6mas renb MKKK saktodaetcst B TOM, YTOObI 06€CIednTh, 110 KpaiiHei
Mepe de facto, Takoe oOpaliieHIe ¢ )XepTBaMu, KOTOpPOe COOTBETCTBYeT I'yMaHUTap-
HBIM HOpMaM, 0COOEHHO BO BpeMsI BHY TPEHHVX KOH(INKTOB.

YT0oOBI OCYIECTB/IATh CBOM TyMaHUTapHble oneparyu, generarsl MKKK
JO/DKHBI He TOJIbKO IIPUCYTCTBOBATbh B BOIOIOMIMX CTPaHaX, HO M VIMETDb JOCTYII
K TepPUTOPYAM, 3aTPOHYTHIM BOCHHBIMU HEVICTBMAMIU, IIOCKOJIBKY OMM30CTDh K
JKepTBaM SIB/IAETCS SKU3HEHHO BKHOI JIA OKa3aHNUA I'yMaHUTAPHON 3aIVITHI U
nomomy. CoryallleHye O cTaTyce Jieleraliui U IPUCYTCTBYE, OTPAHNYEHHOE CTO-
JMLell, HUKOTJA He CMOTYT aJieKBaTHO 3aMEHUTDb HEIIOCPECTBEHHBI JOCTYI K
HYX/JAIOIMMCS JTIOAsIM. AHAJIOTMYHBIM 00pa3oM CIIOCOOHOCTH Jieneratos pabo-
TaTh B pasfupaeMbIX KOHGIMKTOM I IIOTEHI[MAIbHO OIIACHBIX 30HAX M ;OOpaThCs
10 0COOEHHO YA3BMMBIX JINL, — OCOOEHHO BOCHHOIUICHHBIX, 3a/Iep>KaHHBIX U I'pa-
XKJJAHCKMX MHTEPHUPOBAHHBIX JINL, — ABJIACTCA Sitle qud non TOro, 4TO U3BECTHO
KaK JIeATeJIbHOCTD 10 OKa3aHMIO 3alIUThL. DTO IIPABO HOCTYIA BO BpeMs MEXIY-
HapOJHbBIX KOH(IMKTOB YeTKO IpegycMaTpusaeTcss B KonBeHIMAX® 1 BKIIOYaeT
peanbHOE IPaBO KOHTPOTIA®.

EcTecTBeHHO, YTO O JOCTYIIe ClIefyeT [OrOBapUBATbCA C BIACTAMMU W,
ec/ HeoOXOfMMO, CO BCeMM BOKIOIOIIMMY IpynIypoBkamu. VX cormacue cosep-
IIEHHO HeoOXo[uMOo, 4T0OBl 00eCcnednTb MUHMMAIBHBI YPOBEHb 0e30MacHo-
cTi. B xofe meperoBopos 00s13aTe/IbHO TO/DKHBI IIPMHMMATLCS BO BHUMaHINE
BOCHHBIE VHTEPeChl ¥ COOOpa)KeHNUs Oe30IaCHOCTM, KOTOPbIE YacTO MMEIOT
IpeUMYLIeCTBEHHOE 3HaUueHMe 110 CPABHEHUIO C T'YMaHUTAPHBIMYU IIPMHIUIIAMIL.
IMonnrtuka (MeXXAyHapORHas ¥ HAIMOHA/IbHAs), CPEACTBA MacCcOBOi MHpOpMa-
LVM M 9KOHOMMYECKNe ITapaMeTphbl UTPAIOT CBOIO POJb. XOTs COIIacKe B IIPYH-
LYIIe IOMTY4YUTDb LOBOJIBHO JIETKO, YaCTO Peaay30BaTh ero Ha IPaKTUKe ObIBaeT
ropasgo TpygHee. bojee Toro, [OCTYI B 30HBI KOHQIMKTA caM II0 ceOe He faeT
BosMmoxxHoct MKKK npoBoauTh Bce ero ryManutapHble onepanuu. Hanpumep,
IesITeIbHOCTD 1O IIPeJOCTaBICHUIO 3aIIMUThl, OCOOCHHO CBSI3aHHAs C 3ajlepiKa-
HueM, TpebyeT 0cOObIX cormareHunit™.

82 Crarbs 126, KK III u crarpa 143, KK IV: pgemeraram MKKK (xak 1 [femeratam [ep>kaBbl-
MOKPOBUTETBHNIIBI) «OyfleT paspelieHo IoCeIjaTh BCe MeCTa, IJje HaXOAATCA BOCHHOIUICHHbIE |...].
Onn cMoryT 6ecefioBath 6e3 cBUAeTeNell C IVIEHHBIMU M, B YaCTHOCTH, C MX JJOBEPEHHBIMU JIMLIAMU
[...]». im «bymer mpepocTaBieHa momHas CBOOOAA B OTHOIIEHNMM BbIGOpA MeCT, KOTOpPbIE OHM
MOXKE/MAOT MOCETUTD [...]».

83 Kak m B cryyae mocemeHnit BoeHHOIeHHbIX (ctaTps 126, JKK III). Kpome Hammums crareir 126
n 143 B JKK IV, Ha nonax nossnsaercsa cnoso «KoHTpoib». 3arnaBus, KOTOpble HAXOMATCA Ha IOJAX
KonBenunit, 6 gob6asnensr CekperapraroM JIMIIOMaTHeCcKoll KOH(EpeHIN 1 He ABIATCI
4acThI0 OGUIMATBHBIX TeKCTOB. [I09TOMY y HUX TONMBKO yKaszaTenbHast QyHKuus. OHM eCTb B M3IAHUU
JKenesckux xouBeHnui, BeimymessoM MKKK.

84 Xors mocemenns peneratamu MKKK Boennomnennbix (cratbs 126, JKK III) m rpaxpmaHcKux
uHTepHMpoBaHHbIX iy (ctatbsa 143, KK IV) saBmsercss 005A3aHHOCTBIO BO BpeMs MEX/YHAPOFHBIX
BOOPY>KEHHBIX KOHQIMKTOB, O HUX TeM He MeHee TpebyeTcsa JOroBapMBaTbCA JjiA ONpefeNeHus
YCIIOBUIA.
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Korga MKKK mony4aer BocTym, ero IpaBo MHMLMATUBBI, OCHOBAHHOE
Ha JIOrOBOpAX, flaeT €My paspelleH)e NpefIpUHUMATD T00ble BUABI TyMaHU-
TapHOI [eSTENbHOCTI C COIIACUSA COOTBETCTBYIOIIMX CTOPOH B KOH(mkre®.
Ecmm npepmonaraeMble DeiCTBMA MMEIOT YeTKVE OCHOBAHMs B TyMaHMTapHOM
npase, cpepa gearenpHoctu MKKK noBonbHa mupoka (Hanpumep, odpaleHue ¢
pocb6OIl 0 BpeMEHHOM IIpeKpallleHI OTHsI, YTOObI MOXKHO OBLIO 9BaKYMPOBATh
PaHeHBIX, PeHaTpUMPOBATh PAaHEHBIX BOCHHOIUIEHHBIX, CO3JIaTh TOCIUTA/IbHbIE
u 6e30IIacHble 30HBI, 3alUTUTb TOCIUTAIN ¥ OOJbHUILIBI, OPraHU30BATh IPOXO-
XKJIeHJe KOJIOHH aBTOMAIIVH C TYMaHNMTAapHOII IIOMOLIbI0 Yepes IMHNU (HPOHTA).
Kpome TOro, oH MOXeT IPOBOAUTL Oecelbl ¢ IPefCTaBUTE/IAMY BIACTH, YTOOBI
BBIIIOJIHUTD CBOXO POJIb HETPAJIbHOTO IOCPENHNMKA B I'YyMaHUTAPHBIX BOIIPOCAX,
UL pellleHNsI KOTOPBIX HY)XHBI IIePeroBOpbl CO CTOPOHAMM B KOH(IVMKTe VN
MEXIY HUMI — IIeJIb 3[,eCh 3aK/II0YaeTCsl B TOM, YTOObI CMATYUTD peabHble WM
HOTEHIMa/IbHbIE IIOCTeNCTBIA KOH(INKTa B I'yMaHUTapHON obmactu®. Ipyrum
BUJIOM JEATEIbHOCTI, OCHOBAHHBIM Ha T'YMaHUTApPHOM IIpaBe, SIBJIAETCS paboTa
LlenTpanbpHOro areHTCTBa 0 po3bIcKy (LIAP), KoTOpoe okasbIBaeT MOPa/IbHYIO 1
[PaKTUYECKYI0 MOAJEPXKKY aniaM, Haxopsmumcs B cdepe Buumanus MKKK, u
ux ceMbsAM. OHO IOMOraeT Pa3bICKaTh PAHEHBIX U MOrMOMNXY, 3alep>KaHHbIX™,
TPXJAHCKMX JIVL, U30/IMPOBAHHBIX HA TEPPUTOPUM, HAXOMAIIENCA HOJ, KOHTP-
oJIeM IIPOTUBHMKAY, epeMeleHHbIX UL 1 OexXeHIeB”, a Takxke OeCIpU3OPHBIX
nerei® 1 BOCCOENVHNTD JIIOfEN C UX ceMbsaAMM’?,

Opnako pabora MKKK dacTo ocymectBasercs 6e3 IPOYHOI OHOPBI
Ha HOPMBI MEXIYHapOZHOIO TyMaHMTapHOrO IpaBa. [laske orpaHNYeHHbIe ad
hoc cormamennsa 4acTo Hal0T BO3MOXKHOCTDb CIIACTH >KU3HD JIIOEN mm o6jer-
yuTh cTpajanua Bo BpeMs KoHukra. MKKK MoxeT NHOAroTOBUTH Takue
COIJIAIICHMA VUIM OTK/IMKHYTbCSA Ha IPOCLObI CTOPOH B KOH(IMKTE, He MMes
KaKMX-1160 OCHOBAHUII IJI 9TOr0, KpOMe I'YMaHUTapHOIO XapakTepa Tpeby-
eMoJl eATeNIbHOCTY (paccelieHue IepeMelleHHbIX TNL, 0OMeH IUICHHBIMU MK
UX 0CBOOOXKIEHNE, Pa3Opy>KeHle BOOPY>KEHHBIX TPYIII, 3BaKyalys WIN chada
B IUIeH 0OEBMKOB, 1 T.1.). B TaKMX cUTyalMsAX JeATENIbHOCTD NO/DKHA OCHOBBI-
BaTbCs Ha KOHKPETHBIX IPOChOax, IOCTYHAIINX OJHOBPEMEHHO OT CTOPOH. B
T0 ke camoe BpeMst MKKK noypxeH y6ennThCs, 4TO OH He PUCKYeT CKOMIIPOMe-

85 Crarbs 9, KK I—III; crares 10, JKK IV; crarbs 3, o6mias st yerbipex YKeHeBCKMX KOHBEHINIT, 4. 2 11 3.

86 VIx crmemyeT OTIMYATD OT MOC/ECTBUI, CBA3AHHBIX C IIPMYMHOIN CIIOpa WV JaKe C €ro IPeiMETOM.
XapakTep 9TuX feiicTBuii yxe orpanuder ponbilo MKKK kak TrymMaHMTapHOl OpraHM3aluim,
KOTOpas OCHOBHOE BHIMaHNE JO/DKHA yenATb paboTe MO MPefOCTaBIeHNIO 3aIUTHI U ITOMOIIM, 1
OcHOBOIIOIATAIOI MY IPUHIMIAMY [IBYDKEHMS.

87 O paHeHbIX, OONBHBIX U YMEPIUINX U3 COCTaBa BOOPYXXEHHbIX cWI cM.: cTatbu 15—16, JKK I; craten
18—19, JKK II).

88 Cwm.: cratbu 70, 71, 120, 122 u 123, JKK III o BoenHomnenubix u cratbu 107, 112, 113 n 129, )KK IV o
IPaXXJAHCKNX UHTEPHUPOBAHHBIX JIMIIAX.

89 Cm.: crarem 136 m 140, JKK IV, kacarompmecs IeHTpanusanyum uHOOPMAIUM, CBSA3AHHON C
HOKPOBUTETbCTBYEMBIMM JIMIIAMI.

90 Cratbsa 73, JIT1.

91 Crarbsa 78, JIT 1.

92 Crarbs 74, IT 1.
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TUPOBATh CBOJM OCHOBOIIO/IATalOIINII NPUHINUII HENTPAJTbHOCTY, NPENOCTABUB
MOIUTUYECKOE MU MPONATAHAMCTCKOE IPEUMYLIECTBO OJHOI U3 CTOPOH, MU
MOJBEPTHYTb OIIACHOCTY CBOM TPaIMLIMOHHbIE ONIEPALIMY 10 OKA3aHUIO 3aLIUThI
U TIOMOII M.

HeticteurenbHo, nosepue K MKKK 1 ero npmusarme cropoHamu B KOH-
¢drukre 6a3upyroTcst Ha cTporom cobmopeHny uM OCHOBOIOIATAOMX TIPYHIIA-
o Kpacnoro Kpecra n Kpacnoro Ilonymecsia, KoTopble caMy TrocyfapcTBa —
y4acTHMKM KOHBeHIMIT MpU3HAMM M COITACKUINCD YBaXKaTbh. B cuTyanmax Boopy-
JKEHHOI'O KOHQUIVKTA IIPUHIMIBI I'YyMaHHOCTY, HEMTPaJIbHOCTY, OeCIPUCTPacT-
HOCTY ¥ HE3aBUCUMOCTHU MMEIOT 0c000e 3HaueHme” . DTY MPUHILNUIIBI OLIPefeTIsIOT
€ro IOAXOf, U MO3ULMI’! U CIy>KaT PYKOBOACTBOM B €IO OLIEPATMBHON HeATe/Ib-
HOCTM Ha MecTaX. B cBoem pemenun no jgeny Hukaparya MexayHaponHblil Cyn
NOATBEpAUNI 3HaueHye npuHUuNoB KpacHoro Kpecra, BbljenB I'yMaHHOCTb U
0eCIIpUCTPACTHOCTb B KadeCTBe Ba>KHENIIMX YCIOBMII JUIA BCell TyMaHMTapHON
IeATEeNbHOCTI.

3awuma u nomouwib

Ocymectpnsst ceou omepanyu, MKKK crpeMuTcst orpafuth epTB KOH(INKTA
OT ONACHOCTEN, CTpalaHuii M MpaBOHAPYLIEHUI, KOTOPbIM OHM MOTYT IOfiBEp-
THYTbCS, ¥ TPEIOCTABUTD UM HMOANEPKKY. Bo BpeMs aTux ornepanuii mpexje Bcero
[PUHMMAIOTCS BO BHMMaHMe C/1abble CTOPOHBI U IIOTPEOHOCTH JKEPTB; B COOTBET-
CTBUM C OOCTOSATENLCTBAMY TaKMe OMEpalMy MOTYT BK/IIOYATh IIVPOKUIL CIIEKTP
BUJIOB JIEATENBHOCTH, OT PACIPOCTpaHeHNss MHGOPMALMY O TYMaHUTAPHBIX HOP-
Max U IpMHIMIIAX JO OKa3aHMS MeIMIMHCKOMN, IMeTOIOIMYeCcKOl ¥ MaTepuab-
HOJ1 TIOMOLLYL. DTY BUJIBI ESATENbHOCTY TECHO CB3aHBI MEXXAY CO0OI1, M MIX MOXHO
paccMaTpuBaTh TOTBKO KaK efuHOe Ieoe. Bo BpeMs BOOPY)XeHHBIX KOHQINMKTOB
3aluTa ¥ NoMollb cesa3anbl HepaspeiBHO: MKKK paccmarpuBaeT mpefocTasieHne
3aIIMUTBI TPEXJe BCETO KaK aKTUBHOE MPUCYTCTBME PANOM C JIIOIbMMU, 3aTPOHY-
THIMM KOHMIUKTOM. [lesTeNbHOCTD 10 OKa3aHUIO ITOMOIIM YaCTO MMeET 3MepeHIe
3aInThl M HA060pOT*.

OcnosHas nenp onepanuiit MKKK fjo/mkHa 3akmo4datbcss B TOM, 4TOOBI

93 Cwm.: Jean Pictet, Red Cross Principles, ICRC, Geneva, 1966, n Ilukre, XKan. OcHosononazaroujue
npunyunst Kpacrozo Kpecma, Kommenmapuii XKana Iuxme. Mocksa, MKKK, 1997.

94 Cwm.: Jean-Luc Blondel, “The meaning of the word “humanitarian” in relation to the Fundamental
Principles of the Red Cross and Red Crescent, International Review of the Red Cross, No. 273 November—
December 1989, pp. 507—515, Marion Harroff-Tavel, ‘Neutrality and impartiality — The importance of
these principles for the International Red Cross and Red Crescent Movement and the difficulties involved
in applying them, idem, pp. 536—552.

95 ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),
ICJ Reports 1986, p. 14, para. 243.

96 Cwm.: the ICRC Assistance Policy, adopted by the ICRC Assembly on 29 April 2004, published in the
International Review of the Red Cross, Vol. 86, No. 855, September 2004, pp. 677—693, pp. 677—693,
a tawoke: ITormruka MKKK B obmactu mpepmocraBienus sawpmtel, mpuHsra Accam6breeit MKKK
23 cenrabpa 2008 r./ Mexoynapoonuiii sypran Kpacrozo Kpecma, Ne 871, centabpn 2008 1., ¢. 371—404.
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HAallOMHNTb CTOPOHAM B BOOPYKEHHOM KOHQIUKTEe 00 MX OOS3aHHOCTAX M1
JOONUTBCA BBINONHEHUS MMM UX 00s3aTENbCTB IO MEXIYHAPOTHOMY TyMaHU-
TApHOMY IIpaBy, KacalolVXCcs obecredeHns 0e30IacHOCTI, GU3IIECKON Helpy-
KOCHOBEHHOCTY 1 COXPAHEHUS JOCTOMHCTBA JIONEI, 3aTPOHYTHIX KOH(IMKTOM.
Ero pab6ota HampaB/ieHa Ha TO, YTOOBI IOMOYb MM CIIPaBUTBHCS C ITUMMU 00s3aH-
Hoctsamu. B cBoeit pestenpHocT MKKK crapaercs chenarp 6onee 6e3omacHoi
CUTYaLUIO IJIS JIIOfiell M OTPaHNYNUTD PUCKY, C KOTOPBIMU UM IIPUXORUTCS CTAI-
KIBATbCA, CHIDKASA YPOBEHb VX YA3SBUMOCTM U (WIM) HE3alIMIIEHHOCTU Iepen
onacHoctsamu’’. VIHpopmanus us nepsbix pyk, coopannas MKKK 6narogaps ero
IPUCYTCTBUIO in situ, ¥ €ro JOCTYII K >KepTBaM OYeHDb BAXKHBI JUIA COCTABJICHUA
IpelCcTaBIeHNII BIIACTAM, OCHOBAHHBIX Ha (aKTax M IIpaBe, YTOOBI YOeOUTb VX
CTPOro cob/II0faTh I'yMaHUTapHOE IIPABO.

Takue mpepcraBeHNs Je/Ial0TCA B paMKaX Pery/IApHOrO J1ajIora ¢ OCHOB-
HBIMI BOKOIOIVIMU CTOPOHAMU B BOOPY>KEHHOM KOH(IMKTE, 0COOEHHO C IIOJINTH-
YeCKMMM 1 BOCHHBIMU BJIACTAMI®. DTO MOYKET IIPOMCXOUTD Ha Pa3/IMYHbIX YPOB-
HAX — HaIpuMep, IpeCcTaB/IeHNe HaYa/IbHIKY OTHE/IbHOIO JIarepsl, YNHOBHIKY,
OTBEYaIolIeMy 3a BCe JIarepsi /I BOCHHOIUICHHBIX, [JTABHOMY LITa0y WV laKe Ha
YPOBHE MMHNCTEpCTBA WM npe3ufieHTa. OHY MOTYT OBITh CHEIaHBI [e/leraToM,
I7IaBOJI MECTHOJ W/IM PETMIOHAIbHON fenerany, AupekTopom Ynpasnenna MKKK
10 onepatuBHOI fesarenbHocTy 1w npesugenTroM MKKK. Onu MoryT 6bITh crie-
JIaHBI YCTHO WM B IIMCbMEHHOI GOpMe, IOCPeACTBOM IICbMa WIN 8epOabHOl
Homot. Tun npepcrasieHNs OyeT 3aBUCETb OT Cepbe3HOCTYU HapYLIEHNsI, CPOYHO-
CTU IIPOOJIEMBI U, IIPEXJE BCETO, OT MOTPeOHOCTEl SKepTB™.

Taxie monxopbl MOTyT MPMHMUMATD pasmiyHble GopMbl. B kakoil mepe
OHU JOCTUIAIOT CBOEN Lemu? ITo OymeT, KOHEYHO, 3aBUCETh OT OTHOIICHMII
nosepus mexny Bnactamu 1 MKKK. Xors xak npasuno npencrasnenna MKKK
ocTalTcs KOHOUeHIMaIbHbIMU'Y, B CIy4ae Cepbe3HBIX M IIOBTOPSIONIMXCSA
HapyIICHNI OH MOXKeT 0OpaTUTBCA K MeX/[YHAPOJHOMY COOOIECTBY, HaXe 0Cy-
XKJlasl 9TV HapyLIeHN: Iy 6/IMYHO M IPU3bIBas MOJIOKNUTh UM KoHen''. B mocrten-

97 Cwm.: ITomuruka MKKK B 06/1acTy ipejocTaBiieHust 3aluTel, IpuMeyane 96 Bolue, ¢. 372.

98 MuHNCTepCTBa MHOCTPAHHBIX flel — 9TO  OOBIYHBIN [AMIUIOMATUYECKNUil KaHakd, HO OoJbImas
gactp npepcrasnenuii MKKK agpecyiorcss mumHucrepctBaM  060poHBI, cayxbe 6e30macHOCTI
WIM MUHUCTEPCTBAM BHYTPEHHMX e/, @ TaKXKe KaHLEIAPUM Mpe3nfieHTa (4acTo dYepes JMIIO,
ocyulecTsIAIIee CBA3b 311X opranos ¢ MKKK).

99 Cwm.: Deborah Manicini-Griffoli and André Picot, Humanitarian negotiation, A Handbook for securing
access, assistance and protection for civilians in armed conflicts, Centre for Humanitarian Dialogue,
Geneva, October 2004. IIpakTudeckne mpuMepsl pasnuyaHbIX geiictBuit cM.: Toni Pfanner, ‘Principled
humanitarian action in the East Timor crisis, in Larry Minear and Hazel Smith (eds), Humanitarian
Diplomacy: Practitioners and their Craft, United Nations University Press, Tokyo, 2007, pp. 174—193.

100 O pmanore n xoHpupeHumanbHoctu cm.: [Tonmuruka MKKK B o6nmactu npepocraBieHus 3alyutsl,
npuMeyanue 96 Bbiiue, c. 382—385.

101 [t myOnuyHBIX 3asB/I€HNUIT HO/DKHBI OBITH YAOB/IETBOPEHBI KOHKPETHbIE 1M COBOKYIIHbBIE YCIOBM,
ompeypeneHHble B MHCTUTYIMOHanbHON mommTuke MKKK, a nMeHHO: «1) HapyIIeHns HOCAT Cepbe3HBbIi
XapakTep, COBEPIIAKTCS HEOHOKPATHO WM €CTb OIIACHOCTD VX IIOBTOPEHMsT; 2) fle/leraThl caMiu ObUIn
CBUJIETE/LAMIU HapylIeHnit m160 GakT MX COBEpIIeHMA U X Macurtab ObIIM yCTAHOBIEHBI HA OCHOBE
nHpOPMALNY, [IO/TyIeHHOIT 13 HA[IeKHBIX U MOAJAIOIIMXCS IPOBEPKe UCTOYHMKOB; 3) IPeCTaBIeHIs
Ha J[BYCTOPOHHET KOH(U/eHIIMaTbHOII OCHOBE ¥ MOMBITKY TYMaHUTAPHOI MOOMIM3ALINI He TTOIOXIIN
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Hue rogel MKKK Bce yaime obpaijaeTcsi ¢ TaKMMM NPU3BIBAMM, OCOOEHHO B
XOfle KPyNmHBIX KOHQIUKTOB, Takux Kak B Comanu, Pyange, Kouro, 6bIBIuet
IOrocnasunu, Adrannucrane, Vipake u Vispanie u Ha OKKynMPOBAHHBIX TePpU-
topusax'®?. Tem ne meHee MKKK B aTOM OTHOIIEHUN MIPOSIBNsAET OCMOTPUTENb-
HOCTb, YTOOBI MHOTOYNCIEHHbIE M IMIMPOKO PAaCIpPOCTPaHEHHbIe HapYLIEHMs
He MOKasanuch TPUBMAABHBIMM, €CIM TPeBOTa OyAeT MOJHMMATbCS CIMIIKOM
YacTO, U YTOOBI He MOABEpPraTbh PUCKY CBOIO CIIOCOOHOCTDb OCYIECTBIATD fesi-
TeJIbHOCTD Ha MeCTax.

B 6onbIIMHCTBe cy4aeB AEATENIbHOCTb IO INPENOCTABICHMIO 3aIINTHI
HIPUXOANTCA JIONONHATh OKa3aHMeM IoMolIM. XOTA OTBeTCTBEHHOCTDb 3a Y/OB-
JIeTBOPEHYE OCHOBHBIX IIOTPeOHOCTEI TPsKEAHCKOTO HACEIEHNs TI0F KOHTPOIeM
CTOPOH B KOHQUIVIKTe HeCyT IIpeX/ie BCETO 3TV CTOPOHBI, OIlepanyy 110 OKa3a-
HUIO TYMaHUTApHOI ITOMOIIM IIpeJHa3HauYeHbl BO3MECTUTh HEXBATKy IPUIIACOB,
HeoOXORMMBIX /IS BBDKVBaHMA HaceleHNA. B cOOTBeTCTBMU ¢ MeXYHapOLHBIM
TyMaHUTapHBIM IIPAaBOM CTOPOHBI B KOHQIMKTE [JO/DKHBI TOMBKO FapaHTHPOBATh
JOCTYII IS TIPOBefleHMsA I'yMaHUTAPHBIX OIlepalyil IpU YCIOBUM, YTO HOMOIb
OymeT OeCIIpUCTPACTHOI U HEMTPANbHOM, M eC/Iu CHabXKeHNe TOBapaMil, He00X0-
AVIMBIMM JI/IS BBDKMBAHA I'PXKAHCKOTO HaCeIeH M, AB/IACTCA HelOCTaTOUYHBIM' .
ITosTomy omeparnysi MO OKa3aHMIO I[yMaHUTAPHOJ IOMOLIM TO/DKHA OBITh 3apaHee
COIVIacOBaHa C BPKAYIOIUMM CTOPOHAMM. BO BpeMs MeX/IyHapOZHOTO BOOPY-
JKEHHOTO KOH(/IVKTA paspelleHue PefoCTaB/IAeTCA, €C/IU BBIIIOTHEHDI BBIIIEYIIO-
MAHYTbIe yomoBuA'™. OgHaKo paspelleHye JOCTaBUTh IIOMOIIb YacTO JAIO0T C IIPOo-
MeJIeHIeM WY BOOOIIie He JaloT 6e3 00bsICHeHNsI KaKMX-T1M00 IPUUINH, OCHOBaH-
HBIX Ha HACTOSITENbHOI BOEHHOI HeobxommmMocTn'®. OCyliecTBIATh ONepaLuio

KOHel| HapyuleHusM; 4) Takue IyOIMYHble AeMapiiy OTBEYAIT MHTepecaM IIOCTPafaBLINX MU
HAXOJAIINXCSA TIOJ] yTPO30¥1 OT/IeTbHBIX JINII VTV TPYTIIT HaceTeHuA». — CM.: [leficTBiAa MexmyHapogHoTo
Komurera Kpacnoro Kpecra B cinyyae HapylleHMii MeXJIyHapOJHOIO T'yMaHMTApPHOTO IIpaBa MU
JPYTYX OCHOBOIIO/IATAIOIMX HOPM, KACAIOIIMXCSA 3aIUThI JIALL B CUTYALAX Hacuyms/MexcoyHapooHoiii
wypran Kpacnozo Kpecma, Ne 858, mtonn 2005 r., c. 215.

102 TlepBblit IPMU3BIB K MEKAYHAPOFHOMY COOOIIECTBY BO BpeMs MPAHO-NPAKCKOI BOIHBI Ha OCHOBaHMUM
crarbi 1, o6ueit 1ist deTbipex JKeHeBCKMX KOHBEHIINII, ObIT BCe-TaKy MCK/TIIOUMTEIbHBIM IIATOM (CM.:
International Review of the Red Cross, No. 235, July—August 1983, pp. 220—222 u No. 239, March—April
1984, pp. 113—115). A y»e TONbKO B CBsi3K ¢ KoHGuKToM B 6piBureit FOrocmasun MKKK BbicTymmn
¢ 50 my6MMYHBIMY TPU3BIBAMY, YaCTO OTKIMKAACh Ha OCOOEHHO TpAruyeckyme U CTpaIlHble COOBITH,
4TOObI BBIPA3UTh CBOK CHU/IBHENNIYI0 O0ECIOKOEHHOCTh B CBA3U C CEPbE3HBIMM HAPYLICHMAMU
MEX[yHapOJHOTO TYMaHUTaPHOTO MPaBa, KOTOPBIE MMETN TaM MeCTO.

103 Cwm.: crarbu 23 u 55, KK IV; crarps 70, JI1 I; cratbs 3, obmas mis deTsipex JKeHeBCKMX KOHBEHIINIA,
a raxke Coopruk pesomouuii Opeanusauuu O6vedunennvix Hauuil no sonpocy o eymaHumaproti
nomousu, OCHA Policy Studies Series, 2009, moctymno mo appecy: http://ochaonline.un.org/
OchaLinkClick.aspx?link=ocha&docId=1112152 (mocerenne 7 arycra 2009 r.). Cm. Takxe: ctatbs 18,
JITII. Boree mofpo6HO 0 HOPMAX MEXK/YHAPOJHOTO TyMaHUTAPHOTO IIPaBa, IPUMEHMMBIX K OKA3aHIIO
TyMaHUTApHOI IIOMOIIM, cM. B pabore: Sylvain Vité, Rights and duties of all actors under international
humanitarian law, npecTaBIeHHOI HAa COBEIAHNI SKCIIEPTOB 110 BOIIPOCY O TyMAaHUTAPHOM JOCTYIIE
B CUTYaIMAX BOOPY)KeHHOro KoH(puKTa, 30 mions — 1 uiona 2008 r., Montreux (nmeeTcst y aBTOpa);
Frangois Bugnion, mpumedanue 45 Bbiiue, . 658—67, 804—844.

104 Cm.: cratpm 23 m 55, KK IV.

105 Cm.: cratpa 71(3), JII I (BpemeHHble OrpaHMYeHMsA Ha HEPeABIDKEHMA IIePCOHaNa TyMaHUTapPHBIX
opranusanuit). OFHAKO YacTO TOJIOJ HE3AKOHHO WCIONb3YeTCA B KadecTBe OpYxumsd, mubo misa

106



ryMaHVITaprIE BbI30Bbl COBPEMEHHOCTI. M36paHHbI€ (TaTblt KpacHoro Kpecta

o okasanuto nomomu MKKK MoxeT, TOIbKO ec/ii OH B COCTOSIHUY YOeNUTLCA B
HEOT/IOKHOCTH M XapaKTepe IOTpeOHOCTell Ha MeCTe, OLleHUB KaTerOpyI 1 YIC/I0
HOTeHIMAIbHBIX TOTyYaTesell IIOMOIIM U OPraHM30BaB €€ PacIpeielieHNe MOf
cBOMM KOHTpoeM'®. OH BHMMATeIbHO CTICHUT 3a TeM, KaK MCIIOIb3yeTCs HOMOLIb
IULA TOTO, YTOOBI He JONYCTUTD €e He3aKOHHOTO IIPMCBOEHNS 1 UCIIO/Ib30BaHMA B
HOJIMTUYECKNUX Le/IAX BOOPY)XEHHBIMU cylamMy Wiy rpynnamu. OH 06s3aH clie-
JIaTb 9TO /I coOMofeHns TpeboBaHMII ryMaHUTapHoro npasa'”. B ormmune ot
IPYIUX aKTOPOB M CTPOrO B COOTBeTCTBUM ¢ npuHuunamu Kpacnoro Kpecra on
XOYeT IIPefOCTaB/IATh HIOMOLIb He3aBYICYIMO OT IOIUTUYECKUX U BOCHHBIX CTPYK-

TYp U He IPUHMMasi HU4bell CTOPOHBL, €C/IY Pedb UAIeT O IpuduHe KoHmKTa' %,

CompydHu4Yecmago ¢ HayuoHabHeIMu obwecmeamu KpacHozo Kpecma
unu KpacHoeo lMonymecaya

COTpyAHNYECTBO C HAIMOHAIBHBIMU OOIeCTBAMU COBEPIIEHHO HEOOXOMIMO
mnst MKKK, 4To6bI coelicTBOBaTh NIPUHATUIO YPE3BbIYAHBIX Mep /I BBIIION-
HEHUs MEXAYHapOLHOTO T'YMaHUTApHOro Ipasa'’, 0COOGHHO KOIZJa OH TOTO-
BUTCSA K IIPOBEICHNIO Ollepalyii BO BpeMs KoH(IuKkra. [yMaHUTapHas gesATe/b-
HOCTb HallIOHA/IbHBIX O6HI€CTB OCHOBBIBAETCA HAa CaMUX KOHBCHHI/IHX, I OCHOB-
Hasi 00513aHHOCTD 10 MPEJOCTABIECHNI0 TIOMOLIM JKEPTBaM BOOPY>KEHHBIX KOH-
q)HI/IKTOB BO3JIOJKE€HA Ha HallVIOHA/IbHbIE O6meCTBa KaK Ha I‘yMaHI/ITapHI)Ie opra-
HU3aI[MH, OKa3bIBaIOLIJe IOMOIIb ToCygapcTBeHHbIM BiaacTsam'!’. Cratps 81 (2)
ITpoToxomna I''!, koTopas afpecoBaHa INIaBHBIM 00pa3oM roCyLapCTBEHHBIM BJIa-
CTAM U UX BCIIOMOTAaTE€/IbHbIM opraHaM, HPCHYCManI/IBaeT, qTo CTOpOHI)I B KOH-
q)HI/IKTe <<HpeHOCTaB]'[5{IOT CBOUM COOTBCTCTBYIOIIH/IM OpI‘aHI/ISaHI/IHM KpaCHOI‘O
Kpecra (Kpacuoro ITonymecsiiia, Kpacuoro JIpBa n ComnHila) cpefcTBa, He06x0-
OVIMBIEC NI OCYIIICCTB]IeHI/IH nx I‘yMaH]/ITapHO]?I OEeATCIbHOCTU B l'IOTIbBy )I(CPTB
OJAHHOTO KOH(i)}'II/IKTa B COOTBETCTBUU C IIOJIOXKEHUAMU KOHBCHHI/H?[ " HACTOA-
mero ITporokoma»''2

HOZTyYeHNA KOHTPOJIA HaJl TPYINOi yofieil (IpuB/IeKas IPaXKJIAHCKMX JIMI, B PETVOHDI, IJie 3aIlachl
He CTO/b CKY/HBI), MO0 I M3THAHWA JIOfieli ¢ KaKOii-TO ompeyenienHoit Tepputopun. fonox cpean
IPaKIAHCKOTO Hace/IeHMs 3alpellleH B COOTBETCTBIUM O cTaTbelt 54, m. 1, JIT 1.

106 Cm.: ICRC Assistance Policy, mpumedanue 96 Bbiire.

107 To ectb TpebOBaHNUS TOrO, YTOOBI IIOMOLLb OblIa HEJITPATbHOI 1 GECIIPUCTPACTHON — CM.: CTaThs 23,
JKK IV u crarbs 18, T II.

108 Kpen6ronp, ITvep. ITogxon MKKK k ceropmsmuum mpo6aemam B obmacty Ge3omacHocTi: Oyayiiee
HE3aBMCUMON M HEATPaNbHON TyMaHUTAapHOI peaTenpHOCTV/COOPHUK Ccmametl U3  6binycKos
Mescoynapoonoeo sypuana Kpacroeo Kpecma, Ne 853 u 855, 2004 r., c. 101-111.

109 Cm.: crarbs 3, myHKT 2(3), u crarbsa 5, myHKT 4(a), YcraB MexayHapogHoro aBimkenns Kpacnoro
Kpecra u Kpacnoro ITonymecsna.

110 Cwm., manpumep: ctatbsa 26, JKK I; craten 24—25, JKK II; cratea 63, KK IV; craten 6 n 17, 111 [
crarba 18, JIIT II u crarba 3, mynkr 2(2), Ycras Mexpynapopsoro nemkennsa Kpacnoro Kpecra n
Kpacnoro ITonymecsra (mpymeyanue 67 Bblre).

111 Ilynxr 2.

112 O corpymamdectse B pamkax [Ipmxennsa Kpacroro Kpecra n Kpacuoro ITomymecsria cm.: Cornmamenne
00 opraHM3aluy MEX[YHApOJHON JeATeTbHOCTY COCTaBHbBIX YacTeil MeXIyHapOJHOTO HBVDKEHIA
Kpacnoro Kpecra n Kpacnoro Ilonymecsiia, npunsatoe CoBetom Aeneratos, CeBubs, 25—27 HOAOps
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Llesb olepaTMBHOIO ApTHEPCTBA 3aK/II0YAETCS B TOM, YTOOBI JOOPaThCs
IO JIIOfieli, IOCTPafiaBIINX OT KOHQIVIKTA, ¥ YLOBIETBOPUTH UX NOTPEOHOCTH
KaK MOXHO ckopee 1 addekruBHee. TecHOe COTPYSHMYECTBO OBUIO YCTAHOB-
JIEHO, HallpyMep, B 00/1aCTy OKa3aHUA HepBoll moMomu' ", 3snpaBooxpaHenus'!,
IpOrpaMM IIOMOIIM ¥ PO3bICKA JINL, IPONaBIINX 6e3 BecTu. JesATelIbHOCTb, 0CY-
mectsnsgemass MKKK, 3a uckiodeHneM Toii, KoTopas IpeflycCMaTpUBaeTCs ero
0COOBIM MaHIATOM B COOTBETCTBIU C MEXX/YHAPOIHBIM I'yMaHUTapPHBIM IIPaBOM
u, 6071ee KOHKPETHO, 3a MCK/II0OYEHIEM Pa3/IYHbIX BUIOB JeATe/IbHOCTH 110 IIpe-
JOCTaB/ICHNIO 3aIUTHI, MOT'YT BBIIOJHATD TaK >K€ XOPOLIO MIN JaXKe JIy4lle U
C JO/DKHBIM cobrmoferreM OcHoBomonararomux npuanumnos Kpacuoro Kpecra
COOTBETCTBYIOIIME HALMOHAJIbHBIe oOmecTBa. TOMBKO B TexX CIyyasdx, KOr#a
HallMlOHa/JIbHOe OOIIeCTBO He B COCTOSHUM BBIIOJHUTBH CBOM OOJI3aHHOCTH,
MKKK npepnaraer csoe yuactue. OgHaKo BO BpeMs BHYTPEHHUX KOH(QIUKTOB
HallMOHA/IbHBIM OO0IIecTBaM TPYZHO NPUAEPKUBATbCA IPUHUVUIIOB (He3aBM-
CMMOCTD IO OTHOILICHMIO K BJIACTSM, HEHTPaJIbHOCTh B KOH(IMKTe 1 Oecrpu-
CTPaCTHOCTb IIOMOILY), X OHY PELKO MOTYT BBIIONHATD CBOIO PaboOTy Ha Bcell
TepPUTOPUY, OCOOCHHO B 30HAX, KOHTPOIMPYEMbIX IIOBCTaHIIaMu. IT0CKONIbKY
HallMOHa/IbHble TYMaHUTapHbIe OPTaHM3aLUY YaCTO He B COCTOSHUY YIOBJIETBO-
PUTD UMeIomMecs MOTPeOHOCTH, HY>KHBI MeX/[yHapOIHbIe OIepaluy i TOTo,
YTOOBI 3aIIOJTHUTD IPOOEIIbl B HAL[MOHAIbHOI CUCTEeMe OKa3aHUsA I'YMaHUTaPHOI
HOMOIIL.

OepaHuveHuA

Yrobbl OBITH B COCTOSHUM BBINOMHATH CBOW 0co6yi0 ponb, MKKK pomxen
O4YeHb BHMMATE/NbHO B3BEIIMBATH BCE BO3MOXKHBIE IOC/ENCTBMS, K KOTOPBIM
MOTYT IPUBECTH B CIydae HapyLIEHWIT ero my6aMyHble BBICTYIUICHNSI — B IIep-
BYIO O4epefib [JIs )KepPTB, ¥ BO BTOPYIO O4epefb — /IS €T0 COOCTBEHHOI Jes-
TenbHOCTK B uX nHTepecax. Ecnmu nepex MKKK Bcraer gumemma: nu6o mpomor-
4aTh U OBITb B COCTOSIHUM IIOMOYb KEPTBaM, MO0 BBICKA3aThCs U YoKe He IMEThb
BO3MOXXHOCTH 00JIETYUTH MX TSDKEIOE IOJI0YKEeHNe, OH BBIOMpAET MePBbIil Bapu-
aHT'"®. B COOTBETCTBMM C TE€M )K€ MPUHI[UIIOM HEOOXOMMOCTh COXPAHUTD CBOI

1997 1. (CeBuUIbCKOE COIIallleH e), JOCTYITHO 110 afpecy: http://www.icrc.org/rus/resources/documents/
misc/sevilleagreement-cooperation-261197.htm (mocemerne 28 mions 2009 r.). Kaxkgast cocraBHas 9acTb
IByokennst (HamyoHabHble obuecTBa Kpacuoro Kpecra u Kpacnoro IMorymecsia, nx MexxpyHapogHast
Depepanns 1 MKKK) nmeer pasnnmdnble, HO TeCHO CBSI3aHHbIE MEK/Y COOOII 11 B3aMMOOTIONHIIONINE
npasuna. MKKK geiicTByeT B KauecTBe BEyIEro y4pesk/ieHns, Kak 3TO MpelyCMaTpUBAETCsA B CTaThe 4
CoranieHus, B CUTyaLiAX MeXAYHAPOIHDIX 1 HEMEXXTyHAPOJHBIX BOOPY>KEHHBIX KOHQIMKTOB, 6OPbOBI
BHYTPU CTPAHBI ¥ MX HEIIOCPEJCTBEHHbIX HOCIeACcTBuI (cTaThbs 5.3.1 CeBUIbCKOTO COIIAIIEHN).

113 IToAroToBKa COTPYAHMKOB, OKAa3bIBAIOUINX T'YMaHNUTAPHYIO ITOMOIb, CHAO)KeHMe MefUKaMeHTaM! 1
MeJMIMHCKIMI MaTepyaaMy, paciiupeHye BO3MOXKHOCTeN! CIy>KObI CKOPOII IIOMOLLM U T. i.

114 Mo6umbHBIE  KAMHWMKM, TIPOTPaMMbI  BOJOCHA()KEHWMs ¥  aCCEHM3ALMH, JIOTUCTUYECKas M
aIMMHUCTPATUBHAS [OAIeP)KKA MEAMIIMHCKIM VM XUPYPIUYeCcKUM Opurafam u r. i.

115 Cwm.: Kenmenbeprep, SIk06. [ymaHuTapHas fesaTeIbHOCT — FOBOPUTH ITPOMKO VTN XPAHUTh MOTYaHMe/
Céoprux cmameii u3 evinyckos Mexcoynapooroeo sypnana Kpacrnozo Kpecma, Ne 853 u 855, 2004 .,
c. 169—190.
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OIIePATVBHBIN MAHJAT OTPAaHMYMBAET €T0 BO3MOXKHOCTHU YYIACTHA B IPOIefypax
paccnefoBaHuA WM CyAeOHOTo IMpecejoBaHNus, IOCKOIbKY B 9TOM C/Tydae eMy
IPUIIIOCH ObI HAPYLINTD CBOE 0053aTeIbCTBO COXPAHATD KOHMUICHI[NAIbHOCTD
10 OTHOLIEHNIO K 00eUM CTOPOHAM B KOH(/IMKTE 1 K CAMUM >KepTBaM. JTO IpK-
BeJIO OBl K yTpare I0BEPUsI CO CTOPOHBI BIACTEll U IPYTUX CTOPOH, C KOTOPBIMM
OH B3alMOJIeIICTBYET, yCTaHAB/IMBAsI AMAJIOL, U eMy ObUIO ObI OTKa3aHO B JOCTYIIE
K >kepTBaM''®.

Ponp MKKK B KauecTBe HENTpanbHOM ¥ HE3aBUCUMON I'yMaHUTApPHOI
OpraHM3alMy ABAETCSA, IPeXZe BCero, oneparnsHoi. Ee menb sakmouaerca B
TOM, 4TOOBI JOCTAaBUTh 'yMaHUTApHYI IIOMOIIb >KePTBaM, HPAKTIIECKN YIyd-
IIUTD X CUTYALVIO ¥ YOEIUTD OTBETCTBEHHBIX JINL] 0OPalaThCs C HUMU FyMaHHO,
a TaKKe CONENICTBOBATH Oojee TOYHOMY IIpUMEHeHMIO IpaBa. KBasucymeOHbII
KOHTPOJIb a posteriori''” Ojisi BOCCTAHOBJICHNS IIPaB >KEPTB He SIBJIAETCS YacCTbIO
ero maxpara. MKKK He Mo>xeT «OBITh OHOBpeMEeHHO OOPILIOM 3a CIIPaBeIMBOCTD
U HOOOPHMKOM MIJIOCEPAUs»' 8.

CobniogeHue nNpaBa B HEMEXAYHAPOAHbIX BOOPYKEHHbIX KOHQANKTAX

B MeXmyHapOHOM I'yMaHUTApHOM IIpaBe MPOBOJAUTCA Pas3uydne MEX/y MeX/y-
HAapOJHBIMIU ¥ HEMEX/[YHAPOSHBIMU BOOPY>KEHHBIMM KOHGIMKTaMU. DTO HAIIO
CBOE OTPAKEHME B MEXaHM3MaX MMIUIEMEHTALMA: B IIOC/IEJHEM C/Iy4ae OHU aJipe-
COBAHBI «CTOPOHAM» B HEMEXIYHAPOLHBIX BOOPY>XKEHHBIX KOH(IMKTAX, TO eCTb
FOCYlapCTBaM M HETOCYJApCTBEHHBIM CTpyKTypaM. Hu crarbsa 3, ofmas pis
yeTblpeX JKeHeBCKUX KOHBeHUMIT, HM JlonmonHuTenpHbll mpoTtokon 11 He mpexyc-
MaTpUBAIOT YeTKUM 00pasoM MeX[YHAPOSHBIX VIMIUIEMEHTAIVIOHHBIX MEXaHM3-
MOB. Bce IIONBITKM CO31aTh TaKle MEXaHNM3MBbI, YK He TOBOPs O peabHOM CUCTeMe
IIPaBOBOTO KOHTPOJIA, OKA3a/IUCh Oe3ycCIelHbl: cpaboTan pediekc «BMelIaTe/Ib-
CTBa BO BHyTpeHHNe fiera»' . Kpome ryMaHUTapHOTO ITpaBa MHUIVIATYUBEL, 3aKpe-
[UIEHHOTO CTaTbell 3, TONMbKO 00SI3aHHOCTb PacHpoCTpaHsATh [IpOTOKOM ocTaeTcst
B €ro crarbe 19.

Hu pmep>kaBbI-TOKPOBUTEIBHMIIBI, HM IPOLEAYPhl PacClefloBaHMs VN

116 Cm. taxxe: Marco Sassoli, “The Implementation of International Humanitarian Law: Current and
Inherent Challenges, Yearbook of International Humanitarian Law, Vol. 10, December 2007, pp. 45—75.

117 Cwm.: Opux [laBuj, npumedanue 34 Bbllle, C. 646 u fanee. ITo cKopee orpanmyenue, koropoe MKKK
HA/IOKW/I Ha Ce0s M3-3a CBOETO MOHVMMAHNUA CBOE POMM; JUIA [epPXKaBbl-TIOKPOBUTEIbHNUIB MaHJAT
MOKET OBITh IPYTUM.

118 Cp.: Ilmkre, JKan. Ocnosononazarousue npunyunvt Kpacnozo Kpecma, mpumedanve 93 Boiime, c. 60.

119 B IIporokone II rosopurcsa: «Huuro B Hacrtosmem ITpoTokone He HOMKHO MCTONKOBBIBATBCA KaK
3arparupaioliee CyBepEeHUTET TOCY[ApPCTBA MMM OOA3AHHOCTb IIPABUTENBCTBA BCEMM 3aKOHHBIMU
CpeficTBaMM HOJJIEP)KMBATh WM BOCCTAHABIMBATL NPABONOPANOK B TOCYJAApCTBE MM 3alUIATh
HAIVIOHATTbHOE €[IVHCTBO M TePPUTOPMANBHYI0 IEIOCTHOCTh ToCyzmapcTBa». VM mamee: «Hmdro B
HacrosmeM IIpoTokone He JJOKHO JMCTONKOBBIBAThCA KAaK OIPaBJjaHMe HPAMOTO MU KOCBEHHOTO
BMeIIATe/bCTBA 10 KAKOJ Obl TO HM OBIIO NIPUYMHE B BOOPY>KEHHbIN KOHQINKT MM BO BHYTPEHHIUE
um BHelIHNe jena Bricokoit [loroBapuBatomieicss CTOPOHBI, Ha TEPPUTOPUM KOTOPOI IPOUCXOFUT
9T0T KOH(IUKT» (CTaThs 3, miL. 1 1 2).
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ycTaHOBIIeHNS (PaKToB'?’ He IIPefyCMOTPEHDI B IIpaBe, IIPUMEHVMOM K HeMeX[y-

HapOJHBIM BOOPY>KeHHBIM KoH(muKTaM. HeT onpefeneHHOCTH, B JIy4IleM CIydae
OTHOCUTEJIBHO TOTO, O KaKOJl CTEHeHY BOOPY’>KEHHbIE OIIO3MIVIOHHBIE I'PYIIIIbI
HECYT OTBETCTBEHHOCTb U MMEIOT O6}I3aHHOCTI) BO3M€E€IIaTb y].uep6 m TPpygHO
BBIIIOJTHUTD O6H3aTeHI)CTBO IIpeciefoBaTb B Cy}le6HOM IOpAJKE BOEHHBIX IIpe-
CTYIIHUKOB, KOTOPO€ MMIUIMLIUTHO KacaeTCs M HEroCylapCTBEHHBIX CTPYKTYD,
U CTOPOHBI B TaKMX KOH(JIMKTaX 4acTO He IOTOBBI 00eCIIeYNBaTbh YTONIOBHYIO
orBerctBeHHOCTD'?!. [lo mpuusaTus Craryra MeXX/yHapOIZHOrO YrOJIOBHOTO Cyfa
B MEXXJYHapOIHOM I'YMaHUTapHOM IIpaB€ HE 6I)UIO KOHKPETHOI0 M€XaHN13Ma Jjisd
CyeOHOro IpeciefoBaHMs JINL, COBEPIIMBIINX HApPYIICHNUS 3TOrO IIpaBa, JWJIN
UL IpecedeHysl TaKUX HapylreHnii. OTHAaKoO IIPaBUIO, 3aKpeIUIeHHOe B cTarbe 1,
o6ueit s JKeHeBCKMX KOHBEHLIMI, O3HAYaeT, YTO BOKOIOLIVE CTOPOHBI 00513aHbI
obecrieynBaTh COOMIOfEHNE MEXAYHAPOJHOIO I'YMaHUTAPHOrO IpaBa'’?, mpepo-
TBpalllaTb €TI0 HapyLI€HNA U HaKa3blBaTb 3a HUX. HEﬁICTBMTeHbHO, II0 MHEHWIO
MexpyHnapogHoro cypa'?, o6s3aHHOCTh obecreunth cobmoneHne KoHBeHImit
OTHOCHUTCS M K CTaTbe 3, TO €CTh K HeMeXX/YHaPOJHBIM BOOPY>KEHHBIM KOH(IMK-
TaM. OTO 0053aTeIbCTBO IPUMEHNMO U K TPETbUM FOCYAApCTBaM.
KpuMunanusanys HapyuieHnit o01eit cTaTby 3 KaK HapyIIeHNIT 3aKOHOB
u o6bIuaeB BOVHBI'** min cornacHo onpepnenennio B Craryre Mex/jyHapogHOTO
YTOJIOBHOTO Cyfia'>® He MOXXeT CKPBITh TOr0 (paKTa, YTO IIPAKTUKA FOCYHApCTB, He
rOBOpA yXKe O IpPaKTUKe HETOCYJAPCTBEHHBIX CTPYKTYP, BCE ellje HAaXOOUTCA B
3a4aTOYHOM COCTOSIHIY, €CTIV TOBOPUTD 00 3¢ (HeKTUBHOM CyLeOHOM IpeciefoBa-
HIUM 1 HaKa3aHMM 3a HapyHUI€HNs 3aKOHOB I O6bI‘-IaeB BOJIHEBI BO Bp€M:A BHYTPEH-
HUX KOH(IMKTOB. Meppl 110 MMIIEMEHTALMN MEXAYHAPOSHOTO I'YMaHUTAPHOTO

120 Cpasy ke IIOC/Ie CBOETO YUpeAUTeIbHOro cobpanus, cocrosisuierocst B bepue 12—13 mapra 1993 .,
MexyHaposjHash KOMMUCCHA 110 YCTAHOB/IEHMIO (AaKTOB BbIPa3uia TOTOBHOCTL IPOBOJUTD, IIPU
YC/IOBUM COITIACHS HA 9TO BCEX CTOPOH B KOH(IMKTe, Pacc/iefOBaHMs HapyLIEHWII IyMaHUTAPHOTO
npaBa, KOTOpble He ABJAIOTCA CEPbe3HBIMIU HAPYUICHUAMM, BK/IIOYAS Te, KOTOPbIE COBEPIIAIOTCA
BO BpeMs IPaXXJAaHCKMX BOIH. XOTs pacrpocTpaHeHrue MaHpara Kommcenn Ha HeMeXTyHapOJHbIE
BOOpY>KeHHbIe KOHQIMKTbI MOKHO TONBKO HPMBETCTBOBATb, MBI COMHeBaeMcs, 4to y Kommccyun
HefICTBUTEIBHO eCTb BOSMOXKHOCTH [/ PACCMOTPEHMs BCeX HapylleHuit. B 1060M BOOpy>KeHHOM
KOH(QIMKTE MPOMCXOJAT COTHU ¥ JaXKe THICAYM Cepbe3HbIX HapyueHumii. CylecTByeT OINAacHOCTb,
uto KoMuccust okaXkeTcst 3aToIUIeHa COOOIeHMAMM O HApYIIeHWsAX, eC/IN ee IpeIoKeHne OyeT Ha
CaMOM JieJie IPMHATO.

121 Cwm.: Jonathan Somer, Jungle justice: passing sentence on the equality of belligerents in non-international
armed conflicts) International Review of the Red Cross, Vol. 89, No. 867, September 2007, pp. 655—690.

122 MC npuHANM Ty TOYKY 3peHys B peleHun 1o peny o Hukaparya (nmpumeuanue 95 Bbiiue, c. 129, 1. 255),
YTO CTaThsA 1 HajaraeT 0643aTe/IbCTBA B OTHOLIEHNY TIOBEICHA U B HEMEX/TYHAPOHBIX BOOPY)KEHHbBIX
KOHQ/IMKTAX.

123 Ibid., c. 114, 1. 220.

124 ICTY, Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,
npuMedanue 5 Boile, 4. 86; Submission of the Government of the United States of America Concerning
Certain Arguments Made by Counsel for the Accused in the Case of The Prosecutor of the Tribunal v.
Dusko Tadic, 17 July 1995 (Amicus Curiae brief submitted by the United States), p. 37; Antonio Cassese,
“The Spanish Civil War and the Development of Customary Law Concerning Internal Armed Conflicts, in
Antonio Cassese (ed), Current Problems of International Law, Giuffre, Milan, 1975; Meron, npumeyanne
13 Bbiwe, c. 560. Cm. Taxoke: crarbs 8(e), Pumckuit craTyT Mesx1yHapofHOTO YTO/IOBHOTO Cy/ia.

125 Cwm.: cratbs 8(e), Pumckuit ctaTyT MeXXayHapOZHOTO YTOIOBHOTO CY/A.

110



Fymaanaprle BbI30Bbl COBPEMEHHOCTI. M36paHHbI€ (TaTblt KpacHoro Kpecta

IIpaBa MMO3TOMY OCTAITCA, B OCHOBHOM, OTBETCTBEHHOCTBIO BJIACTell Ha HAINO-
Ha/IbHOM YPOBHE.

CneyuasbHele co2nauweHus u OaHOCmOpOHHue 3aAde/ieHus

Hopwmbl, Kacaromyecsi BHyTPeHHUX KOHIMKTOB, KaK OHY U3JIOKEHBI B 001IIell CTa-
tbe 3 1 IIpoToxone II, MOTyT OBITH HONONHEHBI HOPMaMI, KOTOPbIE PETyINPYIOT
MEXIyHapOHble BOOpY>KeHHbIe KOHGMMKThI. Kak roBopurcs B obuieit cTaTbe 3 (2),
CTOPOHBI B KOH(/IMKTE JO/DKHBI CTApaThCs MyTeM CIIeI[VaIbHBIX COIALICHNII BBe-
CTHU B JeJCTBUE BCe WIM YacTh OCTA/IbHbIX Ionoxennii Konseniuit. YTo6bI TON-
KOBaTh 9/IeMEHTapHbIe HOPMbI, Kacaloluecs HeMeXIYHapOSHBIX BOOPY>KEHHBIX
KOH(/IMKTOB, 11 0O/IEIYNTh UX NOHUMAaHIE U IPUMeHeHNe, HeOOXOAUMO CTIefloBaTh
aHayoruu ¢ 6ojee MoApoOHBIMI (1 Gojee CTPOrMMM) HOPMaMM, IPYMEHIMBIMM
K MEeX[IyHapOZHBIM KOHQIMKTaM. DTO IPAaBUIbHBIN IIyTh, IOCKOIbKY I'yMaHN-
TapHbIe U BOCHHbIE IIPOOIeMBI B CUTYALMAX 000MX TUIIOB YacTO ITOXOXM [PYT Ha
Lpyra, M Ha CaMOM Jejie He MOXKeT OBITb OIIpaBJaHus JyIsl [IPOBeeHNs pasndns
Mexay Humu'?. TIpo6ieMbl, BOSHMKAIOLIVE 13-3a IIPABOBOI KIaccU UKLy KOH-
¢myKTa, MOTYT OBITH IIPEOJO/IEHBI IIParMaTYecKy, Iy TeM COMIALICHNS, ITOCKOIbKY
9TO He OyeT MMeTb HUKAKOTO B/IVSHMA Ha IPABOBOIL CTATYC HOrOBAPUBAIOLIVIXCS
CTOpOH'?.

MOXHO 3aK/TIOUUTh COIVIALIEHME OTHOCUTETBHO BCEX W/IM HEKOTOPBIX
HOJIOKEHNUI, OTHOCSAIIMXCS K MEXIYHApOTHOMY BOODPYXXEHHOMY KOHQIMKTY.
Takue cormameHuss KacarTcsl ITIABHBIM 00pasoM 0COODBIX IOIOXKeHul (Hampu-
Mep co3fjaHre 30H Oe30macHOCTH'®, OZHOBpeMeHHOe OCBOOOXK/IEeHMEe paHEHBIX
BOEHHOIUICHHBIX 1 T.J.). Bputu 1 60see MMpoOKUe CChUIKY Ha JOTOBOPHI 110 I'yMa-
HUTapHOMY IpaBy WIM MX 4YacTM, HaIlpUMep B Clydae KOHQIMKTa B ObIBIIEN
IOrocnaBuu'®. 9Tn crenuanbHble COMIALIEHNs YacTO 3aKIIOYAIOTCA OIaropaps
uHniyaTyse u oy arugoit MKKK u gacto um mogrorasausaorcs'™.

126 Hanpumep, HOpMbI, Kacaroluecs BeeHNA BOEHHBIX JIeiiCTBMIL.

127 O6mias crarbs 3, 4. 4.

128 Cm.: Yves Sandoz, “The establishment of Safety Zones for Persons Displaced within their Country of
Origin, N. Al-Nauimi and R. Meese (eds), International Legal Issues Arising under the Decade of
International Law, 1995, pp. 899—927.

129 B pene Taouua Cyne6uas kamepa MTBIO He nccreoBata BOIpoc 0 TOM, IPUMEHSIOTCS /T HOI0KEHIS O
Cepbe3HbIX HAPYIIeHWAX B Pe3y/IbTaTe COIIAIIEHNIT, 3aKnoueHHbIX nof arupoit MKKK. Anennanmonsas
KaMepa TeM He MeHee IPHUIIA K BBIBOAY, YTO COITIAIIEHMS TPeOYIOT CyAeOHOro IpeciefoBaHus U
HaKa3aHNA 3a BCe HAapYIIeHNU, KOTOpble nuMenu MecTo Bo BpeMs koudukra (ICTY, Prosecutor v. Tadic,
Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, mpumedasue 5 Bbiite, 11. 136).

130 Cwm. cornarueHns, ormy61MKOBaHHBIE B IPMIOXKEHMAX K pabore: Michéle Mercier, Crimes sans chdtiment —
Laction humanitaire en ex-Yougoslavie 1991—1993, Bruylant, Brussels, 1994, Documents III, IV and V; a
TaKxKe crefyolye cornamennsa: Mozambique National Resistance (RENAMO) Joint Declaration with the
Government of Mozambique on the guiding principles of humanitarian assistance, 16 July 1992; Frente
Farabundo Marti para la liberation national — FMLN, San José Agreement on Human Rights, 26 July
1990 (06a Bocriponssenennl B NSA Database/Geneva Call, ‘Statements of Non-State Armed Actors under
International Humanitarian Law’, March 2000, pp. 8 and 14, gocrymso mo agpecy: http://www.genevacall.
org/resources/testi-reference-materials/testi-nsa-states/nsa-states-mar00.pdf; Comprehensive Agreement
on Respect for Human Rights and International Humanitarian Law Between the Government of the
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Crerya/ibHble COITIAICHNS MEXIY CTOPOHAMY B HEMEXK/IYHAPOJHOM BOO-
Py>keHHOM KOoH(uKTe (1160 MEXIY TOCYZapCTBOM M BOOPY>KEHHOI I'PYIIION,
760 MeXIy BOOPY>KEHHBIMM IPYIIIIAMY) IPEJyCMAaTPUBAIOT YeTKO BbIPa>KEHHOE
00513aTeNbCTBO COOMIONATL OO/lee LMIMPOKUI AUANa3OH HOPM MEXKIYHapOIHOrO
TyMaHUTapHOro Ipasa. CoryalleHye MOXXeT ObITh HOpMOYCTaHAB/IMBAIOIIVM, €CIIN
OHO BBIXOZJUT 32 IIPefe/Ibl JOrOBOPa MM OOBIYHBIX IIOJIOKEHMUI, YoKe IIPUMEHVMBIX
B KOHKPETHOM KOHTEKCTe (CO3[jaBasi STYIM HOBbIE IIPaBOBbIE 0053aTeIbCTBA), WM
MO>KeT OBITh HeK/IapaTHBHBIM, €C/IJi OHO IPOCTO MOATBEPXK/aeT IPaBo, KOTOpoe
yKe SBJIAETCS 00s3aTe/IbHBIM /IS CTOPOH He3aBYICHMO OT cornamenys. Kak Op10
yKkazaHO MeX/yHapOooHbIM YrOJIOBHBIM TpuOyHanoM 1o ObiBuieit IOrocmasum,
HepBasi KaTeropysi MMIUIMIMTHO Pa3BUBaeT OOBIYHOE IIPaBO, IPMMEHNMOE K BHY-
TPEHHUM BOOPY>KEHHBIM KOH(mKTam'*'.

TocypapcTBa 4acTo He TOTOBBI 3aK/IIOYaTbh TaKue COMIALICHMA C BOO-
PY>KEHHBIMIU TPYIIIIAMY, ITOCKOJIBKY OIACAIOTCS, YTO 3TO OyHeT BBIMIANETb Kak
IpyUjaHue JETUTUMHOCTI BOOPYXKEHHOII IpylIle — CTOpoHe B KoHQukre. Ha
IpaKTHKe Yallle [Ie/al0TCs IOIBITKI 3aK/II0YNTD U YCIIEITHO 3aK/II0YAI0TCsA CIeIN-
aJIbHbIE COIJIAIECHYS, KOIIa KOHIMKT KaXKeTCsl KaK TPYLHOPA3pelIMMBbIM, TaK 1
6ornee «cOaTaHCPOBAaHHDBIM», €C/IM TOBOPUTh O OOpbOe MEXIY TOCYLapCTBOM 1
BOOPY)XEHHBIMI I'pyIIaMu (To eCTb BOOPY>KeHHas IpyIIia 60iee II0X0XKa Ha TOCY-
JapCTBO IO OCYLIECTB/IIEMOMY TEPPUTOPUAIBHOMY KOHTPOIO, 3GQeKTUBHON
Mepapxuy KOMaHJOBaHM C YeTKUM IIOPALKOM HOFYMHEHN U T.1.) ' .

Boopy>keHHBIe I'PYIIIBI — CTOPOHBI B HEMEXIYHAPOJHBIX BOOPYXEHHBIX
KOH(IMKTAX TaK>Ke MOTIYT JlellaTh OJHOCTOPOHHNE 3asiBIeHNs (MU «3asiBIeHIS
0 HaMepeHMM»), B KOTOPBIX OHU COOOLIAIOT O CBOeM O00s53aTeNbCTBE COOIIO-
JaTb MeXJYHapOJZHOe T'yMaHUTApHOe IIPAaBO WIM KOHKpPETHbIE €ro HOPMBI'*.
HexoTopble BOOpPy)XKeHHbBIe I'PYIIIbI IPEIIIPUHUMAIT VHULUATUBY Y [eNTaloT
TaKye 3asABJIeHNA NYOINYIHO WIM ITyTeM Ipecc-pennsa. B gpyrux crygasx MKKK
(nnm ppyroi ryMaHUTAPHBI aKTOP WJIM OPraHM3alVs) BBICTYIIAeT C MHMLIMATHU-
BOI1, BefleT NeperoBopsl U (1an) npuHuMaet 3assnenusi. O6mume'** wmm yacTuy-

Republic of the Philippines and the National Democratic Front of the Philippines, 16 March 1998, nocrymxo
o azgpecy: http://www.philsol.nl/A03a/ CARHRIHL-mar98.htm; Agreement between the Government of
the Republic of Sudan and the Sudan People’s Liberation Movement to Protect Non-combatant civilians and
civilian facilities from military attack, 10 March 2002, rocrymso 1o agpecy: http://www.vigilsd.org/resolut/
agreemsd.htm#Agreement%20between%20the%20Government%200f%20the%20Republic  (mocemenne
BCex caritoB 7 aBrycrta 2009 r.).

131 ICTY, Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,
npuMeyaHue 5 Bbime, nm. 104—109.

132 Kak ormedaeTcss B KOMMEHMApuu K o6ueit crarbe 3 (Pictet, IIpuMevaHue 6 BbIIIe, C. 43), clieluaabHOe
COITIaleHNe «OOBIYHO 3aK/II0YAETCSA TONBKO M3-3a CIOXXMBIIENCA CUTYaIMy, KOTOPYIO HM OJHA U3
CTOPOH He MOXKeT UTHOPMPOBATH, HE3ABUCUMO OT TOTO, KAKMM SB/ISIETCS IPABOBOI CTATYC CUTYaL[UU
1o ux MEeHnIo». Cm. Takoke: Ildanuep, Toun. AccuMeTpyuyHas BOJHA C TOUYKY 3PEHNA TyMaHUTAPHOTO
[paBa ¥ TyMaHUTApHOI [esTenbHOCTI/ Mewoynapoonouii scypuan Kpacnozo Kpecma, Ne 857, mapr
2005, c. 195—228.

133 Cm.: Denise Plattner, ‘La portée juridique des déclarations de respect du droit international humanitaire
qui émanent de mouvements en lutte dans un conflit armé, Revue belge de droit international, 1984—
1985/1, pp. 298—320.

134 Cwm., HampyMep, OTBeT reHepana fie lomnd, nmpencrasnasmero Hayuonanvhoii komumem DPpanyuu
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Hble'”® 3asBJICHNA O HaMepPeHMI UMEIOT JUINTENbHYI0 ncToputo. OcHOBHas QyH-

KLU OJHOCTOPOHHEIrO 3asBJICHUSA 3aK/I0YAeTCA B TOM, YTOOBI IIPEfOCTaBUTD
BOOPY>KEHHBIM TIpynnaM (MIM MX IPefCcTaBUTENAM) BO3MOXHOCTb BBIPAasUTb
CBOE COIJIacKe Ha TO, YTOOBI CBA3aTh ce0s1 HOpMaMM HOTOBOPOB 10 I'yMaHUTAap-
HOMY IIpaBy. SIBHO BBIpa)XeHHOE 0053aTe/IbCTBO IIOCPEACTBOM OJHOCTOPOHHETO
3asBJICHVSI O3HAYaeT, YTO KOMaHJOBaHMe OepeT Ha cebs OTBETCTBEHHOCTD 3a
obecrevyeHne yBaXKeHIs 9TOr0O IIpaBa CBOMIMM BolicKamy nm 6oesukamu. Kpome
TOTO, 9TO II03BOJIACT OXKVJATh OO/IbIIENT OTBETCTBEHHOCTU U COOIIONEHNA HOPM
BOOPY>KEHHOJI I'PYNIION, IPEOCTaBNAET Y€TKYI0 OCHOBY JJIA IPOBEPKY BBINOJ-
HEHU, a TAKKe BO3HUKAIT BO3SMOXKHOCTY JU/IsSI pacIpocTpaHeHns MHGopManym
Cpeny ee WIEHOB, 0COOEHHO KOITla B 3asBJICHUY YeTKO YIIOMMHAeTCs 00s3aH-
HOCTb BOOPY>KEHHOJ TPYIIIbI paCIIPOCTPAHATh MEX/YHAPOSHOE TyMaHUTapHOE
IpaBO U HAaKasblBaTb 3a HapylleHU:A. AHajOrM4Hble QYHKIUY MOTYT BBIIIOJ-
HATbCA BK/IIOYEHNEM TYMaHUTAPHBIX HOPM B KOJIEKCBI ITOB€JIeHN BOOPYKEHHbBIX

TPYIHIL
Hamnbonee pacnpocTpaHeHHbII apI'yMeHT IIPOTHB OJHOCTOPOHHUX 32sB-

JICHMII TAKOB: MX YaCTO HEAI0T pajiyl JOCTYDKEHVS IO TUYECKON JTeTUTYMHOCTH,
U MaJIo LIAHCOB, YTO 00s3aTe/bCcTBAa OYIYT BBIMOMHATBCA' . OgHAKO IpaKTMKa

(xoTopslit 6611 hakTIdecKy IpaBuUTeNIbCTBOM «CBO6OAHOI PpaHuum» Mexay 1941 1 1943 1.) — apxus
MKKK A/CICR, B G70/I 1940-1941; ITucvomo 2enepana de ITonns Makcy Xybepy ot 19 Hoa6ps 1941 .
CM. TakKe 3asAB/IeHUA CIeAyoOIMX opraHusanuii: EBpeiickoe arentcTo, Vaad Leumi un Borcmmit
apabcknuit komuret (Revue Internationale de la Croix Rouge, No. 353 (1948), p. 335; Opranusanus
ocBoboxpenns Iamectunsl (pexmapauus 1989 r. o cobmonenny JKeHeBCKUX KOHBEHIMIA, JOCTYIIHO
o agpecy: http://www.icrc.org/ihl.nsf/Pays?ReadForm&c=PS — cM. Tax>ke COOTBETCTBYIOLIYIO HOTY
IlIBeriapckoro ®enepanvuoro Cosera: Revue Internationale de la Croix Rouge, No. 781 (1990),
pp. 69—70); Haponnas opranusanms IOro-3anaguoit Appukn (SWAPO/Hamu6mus): NSA Database/
Geneva Call, npumeyanne 130 Bbiiue; Appukanckuit HaunoHnaabHblit kourpecc (AHK): International
Review of the Red Cross, No. 200 (1977), p. 479 (cm. taxke saasnenne AHK, nanpasrennoe MKKK
28 Hos16pst 1980 r.: NSA Database/Geneva Call, npumevanne 130 Boie); ANC-ZAPU (Popesus/
3umbabse): International Review of the Red Cross, No. 200 (1977), p. 479; Unido Nacional para a
Independéncia Total de Angola/Angola: International Review of the Red Cross, No. 219 (1980), p. 320;
Turpsr ocBobokernst Tamun Vnama (Illpu-Jlanka /1988 1.), murt. mo: Israeli Yearbook on Human
Rights, Vol. 30, 2000, p. 213, focTyIHO TaKKe 110 afpecy: http://www.tamilnation.org/unitednations/
uncom92.htm#al6; Pesomonnonnsiii Hapogusii Gppont (PHP/Cesepo-Bocrounas Vupua/ 1997
I.), [OCTYIHO 10 afpecy: http://www.geocities.com/CapitolHill/Congress/4568/documents/main_d.
html, Hosaa napopnas apmmsa (Oummnmumuel/1973 1./1991 1), goctynHo no agpecy: http://home.
casema.nl/ndf/; [IBuxenne 3a cupasegusocts u paseHcTso ([ICO) u [IBmxeHne 3a 0cBOGOXK eHIE
Cynana/Apmus, focrynHo no agpecy: http://www.hdcentre.org/files/110708.pdf; PKK (Turkey/1994):
http://www.kurdistan.org/Articles/ismet.html (a Takxe ee sassnenue B OOH B 1995 r.,: http://www.
hartford-hwp.com/archives/51/009.html). (ITocemenne Bcex caiitos 7 aBrycra 2009 r.).

135 «YacTuuHble» 3asB/IHNS KACAIOTCA IIPUMEHEH s TOIbKO HeKOTOPBIX acriekToB MI'TI, rrraBHbIM 06pa3om
BepOOBKI [leTeli-COMJIAT U MPYMEHEHNA MPOTUBONEXOTHBIX MUH. OTHOCUTENIBHO MOCIETHUX MOXHO
IPUBECTH Le/Iblil Psif IpuMepoB, cM.: NSA Database/Geneva Call, npumeuanue 130 sbiiue. XKeneBckuit
npusbiB, O6:3aTeIHCTBO MO COOMIOEHNMIO TOTANBHOTO 3alIpeTa Ha MPOTUBONEXOTHbIE MUHbI ¥ CIIMCOK
HOITIICABIINX MOYXKHO HAiiTH 10 afpecy: http://www.genevacall.org/signatory-groups/signatory-groups.
htm (mocemrenue 7 aBrycra 2009 r.). OgHaKo Takye 3asABIeHNUA MOTYT KacaTbCsl OTHENbHBIX aCIeKTOB
MTITI (nampuMep, 3asB/IeHIe BO3AEPXKATHCS OT HAMAeHNsl HA IPAKAAHCKMX JIALL), M MCIIOMb30BAThCS
MOTYT pa3/IM4Hble CPENiCTBA (BK/IIOYas, HAIIPUMED, demebt).

136 OpHAKO BaXXHO IPU3HATH, YTO TOCYAAPCTBA TOXKE YACTO MOMUTUYECKY MOTUBYMPOBAHBI, PAaTUOULIMPYs
JIOTOBOPBI VI IIPUHUMASA APYTHe MEeXYHAPOIHbIE 00A3aTebCTBA. DTO HE MEIIAaeT MeXX/TYHAPOJHOMY
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CBUIETENBCTBYET O TOM, UTO JAKE €C/IN M3HaYa/IbHAA MOTUBALNIA IPENCTABIIAETCA
HOJINTIYECKOIT, MOYKHO MCIIONIb30BATh 9TO YeTKUM 00Pa3oM IPUHATOE BOOPY>KeH-
HOJI IPYIIION 0053aTeIbCTBO B CTPATEIMYeCKOM IUIaHe B KaueCTBe OIEePaTUBHOIO
UMHCTPYMEHTA, I/ TOTO YTOOBI CIIOCOOCTBOBATb COOIONEHMIO IIpaBa U JeIaTb
9TO0 cobmoieHne 6onee 3GGeKTUBHBIM. 3asBIeHNS — 39TO HeKas TOYKAa BXOJa
VM BaXKHEWINNII MEPBBIN 1IAT [ YCTAHOBJIEHMA KOHTAKTa M Hadaja guajora.
HepeI‘OBOpr MOTYT IIOMOYb OIIPpEAENNTb OTBETCTBEHHOI'O IIapTHEPA, C KOTOPBIM
HAJI0 HAYaTh CTPATETMYECKNUIT JUATIOT ¥ paboTy C Ie/bio CO3JaHUA aTMOCheph!
B3aMIMOIIOHVIMaHNA U YKPENJIEHN A TIOJTUTUYECKOM BOJ/IN, paClIVPEHNA BO3MOXXHO-
CTell U IPaKTUKM COOMIOeHNS IIpaBa.

lpaso 2qymaHumapHou uHUyuamuesl

OcTaetcst paccMOTpeTh MpaBO MHULMATUBEL, pegoctaBreHHoe MKKK o6rueit
cTarbelr 3, 11. 2. B cooTBeTCTBUM € 3TUM ITONTOKeHNeM «becpucTpacTHas ryMaHu-
TapHas OpraHu3aIuA, Takasd Kak MexpyHapopnnbi komuter KpacHoro Kpecra,
MOXKeT HPEeJIOKUTb CBOM YCIYLUM CTOPOHAM, HAXOMSIIMMCS B KOHGIUKTe»'.
Xorss MKKK He o6nafaeT MOHOIIONMEN Ha 3TO IPAaBO MHUIMATUBBI'®, rocy-
JapcTBa TeM He MeHee 3aKpenmau ero B Ycrase [IBiokenus Kpacnoro Kpecra
u Kpacnoro Ilonymecsana'” B kadecTBe IOJ/IMHHOTO MeX/[yHapOIHOTO MaH/aTa
mss MKKK.

CropoHbl B KOH(IUKTe MOryT OTKIOHUTH Ipepnoxenns MKKK wmm
mo60it APYroil [yMaHUTAPHON OpPraHM3allNy, HO JO/DKHBI PacCCMOTPETh UX Haj-
nexanm o6pasom'*’. O613aHHOCTD He OTK/IOHATD II0 IPOU3BOIbHBIM IPUYMHAM

COO0IeCTBY NPMHMMATD 3TI 0043aTe/IbCTBA M TIBITAThCA IPU3BIBATD TOCYAAPCTBA K OTBETCTBEHHOCTH
Tepes HuM.

137 Ilporoxon II He mpemycMaTpuBaeT Toro >xe nmpasa uaunuarusbl A MKKK, gaxe B cryyasx, Korga sToT
ITporoxon mpumennm. Cum.: Sandoz, mpumedasne 71 Boiie, ¢. 364—367.

138 Ecrm Kputepuu, M3/IOXKeHHble B 0OLieil cratbe 3 (IyMaHHOCTb, GECIPUCTPACTHOCTb M OTCYTCTBYE
JVCKPMMUHALVN) YZIOBIETBOPEHBI, M00as OPraHM3alya MOXeT NpPeIoKuTh cBou ycryru. O6
OcnoBononarajomux npuHuunax Kpacworo Kpecra B kadecTBe KpuTepus A OCYLIECTBICHUSA
rymaHuTapHoit gestensroctu cM.: ICJ, Military and Paramilitary Activities in and against Nicaragua,
npumevanue 95 Bbllle, 1. 243.

139 Cm.: YcraB MexpynaponHoro asikenusa Kpacnoro Kpecra u Kpachoro ITomymecsra, crarbsa 5(2)
(d): «[...]B kauecTBe HeTPANIBPHOrO YUPEXKHEHMs, Ubsi IyMaHUTApHAs [EATENTBHOCTb 8 OCHOBHOM
OCYULECINBTIACTICS B0 BPEMS MENHOYHAPOOHDIX U OPY2UX B00PYHEHHBIX KOHPAUKINOS, 4 MAKIHE 60 BPeMS
6HYMPeHHUX 0ecnops0Ko8 U 807HEHUL, CTApaTbCs Beerqa 06ecrednBaTh 3alUTy M HOMOLb SKepTBaM
TaKUX COOBITHII M MX HPAMbIX TIOC/IENCTBIIT KaK CPeai BOCHHOCTY)KALINX, TAK U CPEIM TPAXKFAHCKOTO
Hacenenus» (kypcus aropa). MKKK yacTo ocHOBBIBaeT CBOM IIPEJIOKEHMSA YCTYT Ha STOM IIO/TOKEHUN
B C/Ty4asX, KOIZIa OH He XOYeT /jaBaTh KOHQIMKTY HPABOBYIO KNacCUPUKALMIO.

140 Pictet, npumeuanue 6 soiue, Vol. I, p. 57. CM. Takxke: Article 5, para. 2 of the resolution on human
rights protection and the principle of non-intervention in the internal affairs of States adopted by
the International Law Institute on 13 September 1989. Po6epr Kombb cumraer, 4T0 OTKa3 IPUHATDH
YCIyTH He ABIAETCA MPOWM3BONLHBIM, KOIZA, HAMpPUMEp, MPEN/TOKEeHNe WAV €ro BbHIOTHEHNe He
SIB/IAETCS TOJINTUYECKY HEJITPaIbHbIM, €C/IM IIpejaraeMas OMOLIb OyfieT PacpOCTPAHATBC Cpemt
kombaTaHTOB poTuBHMKa 1 T.4. (Robert Kolb, ‘De l'assistance humanitaire: la résolution sur l'assistance
humanitaire adoptée par I'Institut de droit international a sa session de Bruges en 2003’ International
Review of the Red Cross, Vol. 86, No. 856, December 2004, pp. 853—878).
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CIe/IaHHOe JOOPOCOBECTHO IIPEIIOXKEHVEe YCIyT, HAllPaBIeHHOE VCKIIOUUTEIbHO
Ha MpefoCTaB/IeHe I'yMaHUTaPHOI oMo', mepekinKaercs ¢ TpeOoBaHMAMYI
IpaBa IIpaB 4eioBeKa' 2,

ITpepioxeHne JOKHO OBITH HAIIPABIEHO CTOPOHAM B KOH(ukTe. B
3aBMCUMOCTU OT TUIIAa KOHQIMKTA U BBIABJICHHBIX NOTPEOHOCTEl OpraHmsa-
nus 6ymer melaTb IPeIIOXKeHNe NPaBUTENbCTBY, PYKOBOAAIIMM CTPYKTypaM
OIIO3YUIMU VIV APYToil BOWIOLEH CTOpOHE (HaIpuMep BPaKAYIOILUM BOO-
PY>XKEHHBIM I'PYNINMPOBKAM), C TEM YTOOBI IONTYYNUTD FOCTYII KO BCEM >KEePTBaM
Ha COOTBETCTBYIOIUX TEPPUTOPUAX, HAXOAAMIUXCSA NOL UX KOHTponeM. Takoe
npepnoxenrie MKKK Moxer cpienarb ofiHOI CTOpPOHE, IIOCKO/IbKY €IMHCTBEH-
HBIM HUMEIOIIVM 3HaueHMe YC/IOBUEM SAB/IAETCS OeCIpUCTPACTHBIN XapaKTep
ryMaHMTapHOII ontepanyi. ITocie TOro Kak CTOpoHa IpUHUMAaeT IpeIoKeHNe,
MKKK cyuraer, 4T0 OH MMeET IPaBO NPeJOCTABUTh COOTBETCTBYIOIME YCIYTH,
HE3aBUCUMO OT NPMHATUA TAKUX YCIYT LPYTMMU BOWIIUMM CTOpPOHaMu'*.
OpHaxko OH OyHeT IBITaTbCA HMOTYYUTb COIJIACHE IIPABUTEIbCTBA LA JOCTYIIA
KO BCeil TeppUTOPUM, BK/IIOYAsl 30HBI, HAXOIAIMeECA IIOJ KOHTPOIEM BOOPY-
JKEHHOM TpyIIIbl. UTOOBI MOTHOCTHIO BHIIIOTHUTD CBOYM T'yMaHUTAapHBIE 3a4a4l,
TyMaHMTapHasi OpraHM3alys JO/DKHA IOJIb30BATHCS aOCONMIOTHBIM JOBEpUeM
BJIacTell, KOTOpble KOHTPONUPYIOT de jure unn de facto TeppuTopmnio, Ha KOTO-
poit ocymecTsiseTcsa onepauyd. IIpy oTcyTCTBUM COITackus — sIBHOTO, UMILIN-
LUTHOTO WIN, IIO KpaliHell Mepe, MOAPa3yMeBaeMOro — COTPYIHUKMU, OKa3bl-
Balolljye TOMOIIb, OBICTPO CTONKHYTCS C pobreMaMu B 06/1acTyt obecredeHns
6€30I1aCHOCTIL.

ITpenoyxeHMe YCIYT MMeeT Lie/IbI0 He IPOCTO HAIIPaBUTb COTPYAHUKOB B
CTpaHy, Ijie MIeT BOOPY>KeHHbI KOH(IMKT. ITocpefcTBOM TaKoro npeiIosKeHns
TyMaHMUTapHas OPraHM3alysA TaKXKe JaeT 3HaTh O CBOEJ TOTOBHOCTY BBIIIOIHUTD
oIlpefie/IeHHbIe 3a/ladyl B COOTBETCTBUM CO CBOMM MaHZATOM (IIOCelljeHue /i,
COfiepyKaIMXCs MOf, CTpaXkeil 10 coobpakeHUsIM obecriedeHNst 6e30IIaCHOCTH, U
YA3BYMBIX T'PYIII I'PaKIAHCKVX JINL U3 9MC/Ia MECTHOTO Hace/IeHN s, IPefloCTaB-
JIeHVIe MEJVIMHCKOM, IPOOBOIBCTBEHHON M MaTePMaTbHON ITOMOIIY, PO3bBICK
npomasimux 6e3 Bectn). Ilo Mepe pasBuUTHs KOHGINKTA U U3MEHEHMII B IIOTPeO-
HOCTSAX HOCTPaflaBIINX JIIOfieil HeOOXONUMO IOATOTOBUTb OCOObIE NpeMIoXKe-

141 Institut de droit international, Lassistance humanitaire, para. VIIL.1. Cm. taxke: Juan Antonio Carrillo
Salcedo, ‘Le droit a assistance humanitaire: a la recherche d’'un équilibre entre les devoirs des autorités
territoriales et les obligations des donateurs des secours humanitaires, Law in Humanitarian Crises/Le
droit face aux crises humanitaires, Vol. II, Office for Official Publications of the European Communities,
Luxembourg, 1995, p. 112.

142 Hampumep, «IepekpbiTiie JOCTYIA K IPOZOBOIbCTBEHHOI TOMOLIY, OKA3bIBAEMOJ B IyMaHMTAPHBIX
L[e/IIX B YCIOBUAX BHYTPEHHMX KOH(IVKTOB WINM JPYIMX YPE3BBIYANHBIX CUTYALMAX» SBIAETCH
HapylleHMeM IIpaBa Ha afeksarHoe murTaHume (KommreT MO 9KOHOMMYECKMM, COLMAIbHBIM U
KyZIbTYPHBIM TIpaBaM, 3ameuanue o6uiezo nopsoxa Ne 12, E/C.12/1999/5, 12 mas 1999 r., 1. 19).

143 Sandoz, npumeyanue 71 Bbiiue, c. 364; Muxasnb bore (Michael Bothe) rakyxe cunraer, 4To fgesiTeIbHOCTS,
npennpunumaemas MKKK Ha ofHOI cTOpOHe, He OyieT MpOTMBOPEYNTh MEXAYHAPOSHOMY IIPaBY.
(Cm.: ‘Relief Actions: The Position of the Recipient State) in Frits Kalshoven (ed), Assisting the victims of
armed conflict and other disasters, Martinus Nijhoff, Dordrecht, 1989, p. 96.
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HIISI, KOTOPbIe TO/DKHBL OBITh OOCYXKeHbI U NpUHATHL. Ha 9Toil cTagmum gacto
HeOOXORMMBI eKeJHeBHbIe IeperoBOPbl Ha HECKONbKMUX YpOBHIX. OHM MOTYT
KacaTbCsl COITIAIIEHMI O IOCEIeH NN 3aK/TI0YEHHBIX MU OJHOTO- eIV HCTBEHHOTO
Je/I0BeKa, HO [IaBHBIM 00Pa3oM OHY KacaloTCsl BOIIPOCOB O TOM, KaK 1 Ha KaKUX
YCIOBUAX TYMaHUTApHAsl OPTaHMU3ALMA MOXKET HMOMYYUTDb JOCTYI B 30HBI KOH-
¢nukra.

OTBETCTBEHHOCTb MEXAYHAapPOAHOro coobLlecTsa
Obecneyums cobnodeHue Mex0yHapoOHO20 2yMaHUMapHo20 npasa

O6s13aTenbCTBO, YCTAHOBIEHHOE B cTarbe 1, oOuielt A derbipex JKeHeBckux
KOHBEHIINIT, 00ecIeYnTh COOMoieHNe MeXIYHAPOJHOTO I'YMaHUTAPHOIO MpaBa
o3Hauaet, 4yTo JJoroBapusaromuecsi CTOpOHBI 0053aHBI COHENICTBOBATH COONIIO-
nennio YKeHeBCKMX KOHBEHLMIT BCer/ja, KOIla OHY IPUMEHUMBI, JaXke BO BpeMs
KOH(IMKTOB, B KOTOPBIX 9TU CTOPOHBI He NPMHUMAIOT y4acTusA. ITO IOIOXKe-
HUe, TaKUM 00pasoM, ycunuBaeT 0053aTe/IbCTBO KaXKIOTO JOTOBapUBAIOIIEroCs
rOCyHapcTBa, KOTOPOe, KpOMe peryMpoBaHus CBOEro COOCTBEHHOTO ITOBEeHNs,
JOJDKHO IIpefIpMHMMATD LIary, UCIOb3Ys BCe MMEIOIIMecs CPefCTBa, /I TOro
4YTOOBI 06ecreYnTh COOIOfIeHMe TYMaHUTAPHOTO IIpaBa BCeMU APYTUMM TOCyHap-
crBamu. «[loaTomy B ciy4ae, ecu iep)kaBa He BBIIIOJIHSAET 9TOTO 0053aTeNbCTBa,
npyrue [orosapusatoiyecs CTOpoHBI (HelTpaabHbIe, COI03HbIE WIM CTOPOHBI
IPOTMBHMKA) MOTYT U JOJDKHBI IIOCTAPaThCs 3aCTaBUTh ee BEPHYTLCS K coOmofe-
Huo KonseHiymm» 4,

Ha 3Ty craTpbio HecKONbKO pa3 ccbliamuch leHepanbHas Accambres
OOH", Coset besomacHoctn'*® 1 Mexpynaponuslit cyn'?, a Taxoke MKKK'S,

9T0 00653aTeNbCTBO TOCYHAPCTB — YYACTHUKOB JKeHeBCKMX KOHBEHLIMI
u IIpoToKoIOB K HUM «COOMI0maTh [...] M obecreynBarsb [] cobmomgeHne» TaKux
MHCTPYMEHTOB «IIPJ JIFOOBIX 00CTOATENbCTBAX» HOfIpasyMeBaeT IIMPOKIIT CIEKTP
Mep (KpoMe Tex, KOTOpble YeTKMM 00pasoM IIpefycMaTpUBAIOTCA MEXIYHAPOJ-
HBIM I'YMaHUTapHBIM IIPaBOM, HAllpyMep HasHaueHMe JeprKaB-IIOKPOBUTETbHNUL]
Wi cospaHue MeX/[yHapOZHOM KOMMCCUM IIO YCTAHOBJIEHUI0 (GakToB). DT
Mepbl BK/IIOYAIOT JUIIOMaTU4YecKue, KOHQU/eHI[MaIbHble M IyO/INYHble ATy 1

144 Pictet, mpumeyanue 6 Bbiwe, T. I, . 26.

145 Cwm., Hanpumep: A/RES/63/96 (2008).

146 Cwm., Harmpumep: S/681 (1990), S/RES/764 (1992) u S/RES/ 955 (1994).

147 MC, IIpasosbvie nocedcmeust cpoumenvcmea Cmexvl Ha OKKYNUPOBaAHHOL NaleCUHCKOL meppumopuu,
npumevanue 49 soiute, . 96—98 u 158—159, IC], Military and Paramilitary Activities in and against
Nicaragua, npumedanne 95 Bbiue, . 220.

148 B 1983 r. u B 1984 r. MKKK, ocHOBbIBasich Ha crarbe 1, obuieit st YKeHeBCKIX KOHBeHIMIL, 06paTuics
¢ ouIMaTbHBIM MPUSBIBOM K T TOCYAAPCTBAM — y4acTHMKaM JKeHeBCKIMX KOHBEHIMII NCIIOIb30BATh
uX BusiHMe Ha Vpak u VpaH, KOTOpble B TOT MOMEHT BOEBA/IN APYT C PYTOM, ¥ yOeIUTb UX COOII0ONATh
IIPaBO BOOPY)XEHHBIX KOHPINKTOB (cM. TpumedaHe 102 Bpie).
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ny6maHble npusbiBbl'*’. O6BbeM 3TOro 00s13aTeNnbCTBa'* MOXKHO OLICHNUTD, TOIBKO
paccMaTpuBast KaXXblil OTHe/IbHBII CIy4ail, OH 3aBUCUT OT TaKUX (HaKTOPOB, KaK
1e/1eCOO0PA3HOCTD PA3IMYHBIX MMEIOINXCA BO3MOXKHOCTEN M XapaKTepa OTHO-
MIeHNiT MeXZY TPeTbUMMU TOCYApCTBAMU C BOIOIOMMMHI cTOpoHamu. Ilostomy
npo6ieMa, BO3HUKIIAS B CBA3M C TUM IIOJNIOKEHMEM, 3aK/II0Yanach He B TOM,
YTOOBI TOYHO VI JeTa/IbHO Pa3bsCHUTD €r0 COfepKaHue, a B TOM, YTOObI oIpe-
IETUTDb KaK MOXKHO TOUHEE T€ MEPbI, KOTOPbIMI PacIloNaraloT TPEThbU FOCy/lapCcTBa
I BO3JIEJICTBMA Ha CTOPOHBI B KOHG/MKTe' . X0Ts cTaThsl 1 MIMPOKO OTKPbIBAET
IBEpU JIIsl AeCTBUIL, CIIOCOOCTBYOIMX COOMIONEHNIO TIpaBa, TOCYAAPCTBA PEIKO
OTBaKMBAJIMCh Ha HEYTO OOJIblllee, 4eM OCTOPOXKHbIE 3asB/ICHIA 3a KY/IICAMIUL.
ITonoxeHnue 0 COTPYAHUYECTBE B C/Iy4yae CEPbE3HBIX HAPYIIEHMI MeX-
JIYHApOJHOTO I'yMaHUTApHOTO IpaBa cofiepkxutcsa B craTbe 89 IlpoToxomna I:
Horosapusamouecs CTOPOHBI «005A3yIOTCS IPUHUMATh MepPbl Kak COBMECTHO,
TaK ¥ VMHAUBUYAJIbHO, B cOTpynHMYecTBe ¢ Oprannsanmeii O0begHEHHBIX
Hanuit n B coorBercTBun ¢ Ycrasom Opranusanun O6beguHeHHbIx Hannit».
Ecnu coBepmaloTcs HapylleHMs TaKOro Macmitaba, 4TO UX IPORO/DKEHUe
COCTaBIIACT YIPO3y MEKIAYHAPOSHOMY MUPY 1 6€30MacHOCTHI (II0 CMBICITY CTa-
ey 39 Ycraa OOH), CoBer besomacnoctu Opranmsanyyu O6befuHeHHBIX
Hanwit fomkeH o6paTuTh Ha 3TOT (PaKT BHUMAaHUE, BBICTYIIUTb C PEKOMEH-
JalUsAMU U, €CIM COYTET HeOOXOHMMBIM, IPUHATD pellleH)e O HaJIeKallnux
Mepax B COOTBETCTBUM CO CTarbsaAMM 41 m 42 Ycrapa. B sToM crydae moxer
IpeJyCMaTPUBATHCA IPUMeHEeH)e CUIBI: 11e/IbI0 TAKUX Mep SABJIAETCH, B OCHOB-
HOM, He ofecIedyeHue cOOMONEeHNA I'yMaHUTAPHOrO IIpaBa, HO MpeKpalleHue
CUTYyaLlUU, KOTOPas IIPeBpaTUIACh B YTPO3Y MEX/[YHAPOJHOMY MUPY U Oe30I1a-

149 O Mepax, K KOTOPBIM TOCYapCTBA MOTYT HPMOETHYTh [/Is BBIIIOTHEHNUs CBOErO 0053aTe/IbCTBa, CM.:
Umesh Palwankar, ‘Measures available to States for fulfilling their obligation to ensure respect for
international humanitarian law), International Review of the Red Cross, No. 298, February 1994, pp. 11—27,
u EBponerickie pyKoBOJsAIIMe IPUHIMIIBI, KACAIOUIMECA COTENCTBIUA COOMONEHNIO MeX/YHAPOFHOTO
rymannrapaoro mpasa (MITI), Official Journal of the European Union, 2005/C 327/04 (ocobenHO
vactb III, Operational Guidelines, Means of Action at the Disposal of the EU in its Relations with Third
Countries).

150 o npuuatusa Kouncymbraruszoro sakmodenus MC o cTpoutenbctse cmenvt (mpuMedanue 49 Bbiie)
06beM 00s13aTebCTBA 0OeceunBarh COOMOEHe MeXIYHAPOIHOIO TYMaHUTAPHOTO IIPaBa C TOYKU
3peHys HpaBa CTABWICA IO BOIIPOC, OCOOEHHO B OTHOLICHWUN TOTO, ABJIACTCS M OHO 00A3aTeTbHBIM
IUIsl BBIIIOJIHEHNUS TOJIbKO CTOPOHAaMM B KOHQIMKTE WM IIOfpasyMeBaeT 00s13aTeIbHOCTD AeiCTBUIL
(m, ecnu 1a, TO KAKMX) TPETHUX FOCYApCTB. TocyaapcTBa, 0 KpaitHeil Mepe, He JO/DKHBI «IIOOIIPATH
JIMLL WIM TPYIIIBI, y4YacTByolye B [KoH(IMKTe], feficTBOBATh B HapylieHMe MONOKEHUIT CTaTby 3,
obmeit s dersipex JKenesckux kouBenumit» — ICJ, Military and Paramilitary Activities in and against
Nicaragua, npumeyanue 95 Boie, 4. 220. bonee MOAPOOHO CM.: Luigi Condorelli and Laurence Boisson
de Chazournes, ‘Quelques remarques a propos de lobligation de “respecter et faire respecter” le droit
international humanitaire “en toutes circonstances”, in Christophe Swinarski (ed), Mélanges Pictet,
ICRC/Martinus Nijhoff, Geneva/The Hague, 1984, pp. 17—35; Nicolas Levrat, ‘Les conséquences de
lengagement pris par les Hautes Parties Contractantes de faire respecter les Conventions humanitaires,
in Frits Kalshoven and Yves Sandoz (eds), Mise en ceuvre du droit international humanitaire, Martinus
Nijhoff, Dordrecht, 1989, pp. 263—296; Frits Kalshoven, “The Undertaking to Respect and Ensure
Respect in All Circumstances: from Tiny Seed to Ripening Fruit, Yearbook of International Humanitarian
Law, Vol. 2, 1999, pp. 3—61.

151 ICRC, Improving Compliance, npumedaHie 2 BbllIe, C. 6.
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CHOCTI. B 9TOM cy4ae mpaBoOBble OCHOBAHMUS HAXOMATCS He B TYMaHUTAPHOM
mpaBe'®,

Ocobbie MHO20CMOpPOHHUE hopyMbl NO MEXOYHAPOOHOMY 2yMAHUMAPHOMY
npasy?

Hecxkonbko pas mpennarazoch yIpeRuTb HOBBII OCOOBII OpraH, KOTOPBIil IT03BO-
JINT PAcCMATPUBATh BOIPOC O COOMIONEHMN MEXAYHAPOFHOIO TYMaHNUTAPHOTO
mpaBa Ha MHoOrocropoHHeM ¢opyme. OtnenbHble MexaHU3Mbl OpraHusanuu
O6penuuenHbix Harmit Mormu 6bl 0671azaTh KOHKPETHON KOMIIETEHLIMEN st
paccMOTpeHNs BOIPOCOB, KacaIIMXCsA MEXIYHAPOLHOIO TyMaHUTapHOIO IIpaBa
(HampyuMep 0co6bIiT BcroMorarenbHbii opraH CoBeTa IO IIpaBaM 4e/lOBeKa),
BepxoBHBIII KOMMCCap 1O BOIPOCAM MeEX/[YHAPOJHOTO I'yMaHMTapHOro IpaBa'>
MOT OBl BBIIO/THATD QYHKIIY, AHATOTMYHbIe QYHKLMAM OPraHoB 110 VIMIIEMEHTa-
LIVIJ TIpaBa IpaB YelloBeKa'>, MM MeXXTOCyAapCTBEHHBI OpraH C OrPaHNYeHHBIM
YJIEHCTBOM MOT ObI KOHTPOIMPOBATh IIPUMEHEHNE MEXXAYHAPORXHOTO IyMaHUTap-
HOTO TIpaBa, OCHOBAHHOT'O KaK Ha JIOrOBOPaX, TaK 11 Ha Pe30JIIoLVAX >,

Bo Bpemsa cocrasneHus J[lomoMHUTENbHBIX MpPOTOKONOB 1977 T. K
JKenesckum xonBeHnuaM, MKKK caM BBICTYHan ¢ MpefmoKeHNAMU O MEXY-
HApOJZHOM KOHTpOJIe HaJ AeVCTBUAMM CTOPOH, YYaCTBYIOIVX B KOHQmuKTe'*.
OTU TmpefoXKeHNs BKII0YAIN Hajle/ieHne ONpefielleHHOl PObI0 CYLeCTBYIOIUX
MEX/JyHapOJHBIX U PErMOHAJIbHBIX OPTaHMU3ALNI, YIPEXXIeHEe MEX/yHapOJHO
KOMMCCUM 110 TYMaHUTapHOMY IIpaBy MJIM CO3[JaHMe MEX/yHapO[JHOTO Cyja IO
MeX/[yHapOJZHOMY I'YMaHUTAPHOMY IIpaBy'™’.

B 1998 r. npaButenbctBo IllBerinapun co3Bano neppoe NeproAndecKoe
CoBelaHye rocygapcTs — y4acTHUKOB JKeHeBCKMX KOHBEHIWIT (Kak 3To Ipef-
ycmarpuBaet cratbs 7 IIporokona I) mis obcyxpeHns obummx mpobmem, Kaca-
IOLIMXCA MPUMEHeHNA MEeXIYHapOJHOro ryMaHUTapHOro mpasa. OOCyXmeHus
OBV COCPENOTOUEHBI Ha [BYX OOLIMX TeMax: yBaXkKeHMe 1 6e30IIacCHOCTD [IepCo-
HaJla TYMaHUTApPHBIX OpPraHM3aLMIl U BOOPY)XEHHbIe KOH(IMKTBI, CBSA3aHHbBIE C
[le3aVHTeTpalueil TOCyJapCTBEHHBIX CTPYKTYp'*®. DT0i1 BO3MOXKHOCTBIO He BOC-

152 Cwm. paszien o CoBete besonmacHOCTI, HaUMHAIOMNUIICA ¢ TpuMedaHys 201 manee.

153 Cwm.: Jloknad Ienepanvhozo cexpemapsi o cobmodeHuu npasa npas 4enoéeka 60 8pems B0O0PYIEHHLIX
konpnuxmos, Doc. UN A/8052 (1970). p. 54.

154 IlyreM paccMOTpeHMA JIOK/IAaJioB, IPEACTABJ€HHBIX TrocyfgapcTBamm (M JiaXke, BO3MOXKHO,
HEeroCyJapCTBEeHHBIMI 00Pa3oBaHMAMN), IPOLIEAYP PACCMOTPEHMSA XKa/I00 OT/e/IbHbIX JIUIY U T. JI.

155 Hampumep, Tenepanbuoit Accam6bneeit OOH umm Mexpynapopuoit koudepeniyeit Kpacnoro Kpecra n
Kpacnoro ITomymecsaia.

156 Cwm.: Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 3, annex 21 and Vol. 2, Sect. B, p. 61.

157 Cwm. Takxe pasimanble npegaoxerns: ICRC, Improving Compliance, npumedaHme 2 BbilIe, C. 28.

158 [leiicTBys1 B CBOeM KadecTBe flemo3uTapus JKeHeBCKMX KOHBeHIMII, mpaBuTenbcTso IIBeitijapun
cosBano Kondepenmmo B XKenese ¢ 19 mo 23 suBaps 1998 r, cormacHo pexomeHmaryn VII
MeXIIpaBUTeIbCTBEHHOI TPYIIIbI 3KCIIEPTOB 10 3alpuTe >kepTs BoitHbl (XKenesa, suBapp 1995 1.) n
pesomtormu 1 XXVI Mexaynapoanoit koudepenunu Kpacnoro Kpecra u Kpacuoro ITomymecsia
(OKenesa, gexabpp 1995 r.). B pabore npunsiiv ydactie mpefcraBuTenu 129 rocysapcrs — y4acTHUKOB
JKeneBcK1x KOHBEHINMIT 1 36 Aernerarit co ctarycom Habmiopareneit. [IpensaputenbHbie 06CyKAeHNS
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[IO/Ib30BA/INCh J/IsL TOTO, YTOOBI TaKOW JUCKYCCHMOHHBIN (OPYM IO BOIPOCAM
UMIUIEeMEHTAINM IIpaBa CTa/l TPaguIVel, TIOCKOIbKY BTOPOe COBEIIaHMe IT0Ka He
COCTOANIOCH. XOTS pedb IITa B OCHOBHOM O MEX/[YHApOHOM TYMaHUTAPHOM IIpaBe,
MexnyHapopuble koHbepennun Kpacaoro Kpecra u Kpacnoro ITomymecsana —
Ha KOTOpble COOMPAIOTCS IOCyAapcTBa — ydYacTHUKM JKeHeBCKMX KOHBEHLIMI
BMeCTe C COCTaBHBIMU yacTsAMU MexpyHaponHoro sykeHns Kpacnoro Kpecra
u Kpacnoro ITonymecsinia — crapaTelbHO M30€raloT BTATUBAHUA B IUCKYCCUIO 00
UMITIEMEHTALIMY, TaK KaK y4acTHUKM (0cOOeHHO [IBIDKeHMe) OIacaroTcs IO T -
3al[uy ¥ BO3MOXKHOIT nojsipusanuu Kondepenium.

VicTopuss MeXAYHapOJHOTO TYMaHWTApPHOTO IIpaBa CBUJETENIbCTBYET
0 TOM, 4YTO TOCyHapCTBa HMOCTOSIHHO OTBepraju mobyw GopMy o6s3aTeIbHOrO
KOHTPOJISL HaJ| CBOMM IIOBEfieH/eM BO BpeMs BOOPY>KEHHBIX KOH(IMKTOB, 0CO-
6eHHO KOHQIMKTOB HeMeX/[yHapOXHbIX. He yAUBUTEIbHO, YTO 3KCIEPTHI «yKa-
3aJI Ha CYI[eCTBYIOIIMII HU3KUI YPOBEHDb 9HTY3Ma3Ma B OTHOIIECHNN CYI[eCTBY-
IOIIVIX MEXaHM3MOB CO CTOPOHBI TOCYAAPCTB — YYIACTHMKOB JKeHeBCKMX KOHBEH-
1yt v JJOTIOMHUTENbHBIX IPOTOKOJIOB, Y IIPEAYIIPEVIN, YTO, XOTSI 3TO 1 MOTJIO OB
OBITD JOCTOIHOI IIOXBAJIBI JONTOCPOYHOIT L[€/IbI0, CIIVIIKOM U/eaMNCTUIHO B 9TOM
K/I/MaTe [yMaTh O BBeJeHNJ HOBBIX NOCTOSIHHBIX OPTaHOB WM MEXaHM3MOB»'*.
Ecnu Takoit MexaHM3M MOSBUTCS, OH 4acToO OyeT IepeceKaTbCs ¢ MpoLefypamu
IO TIpaBaM 4Ye/lOBeKa M, BO3MOXKHO, IPMBENET K HECKOHYAEMBIM JUCKYCCUAM O
TOM, IIPMMEHVMO VU HeT MEXAYHapOJHOe TyMaHUTapHOE IPAaBO B KOHKPETHON
cutyauun. B ceoem pokiaze Ha CamMmuTe ThicsiueneTus leHepanbHblil ceKpeTapb
OOH TeM He MeHee IIPeIoKIT HelaBHO, He JaBasl HUKAKIX YTOYHEHNIA, «CO3[aTh
MeXaHV3M JyIs IPOBEPKU COOTIOfIeHNsI BCeM) CTOPOHAMI CYIIeCTBYIONINX II0/I0-
JKEHUI MeX/[yHapOJHOTO I'YMaHUTAPHOTO IIpaBa»'®.

«OmeemcmeeHHOCMb NO 3aujume»

IToHATHE «OTBETCTBEHHOCTb IO 3alllUTe», TAKXKe MMeollee OTHOLICHNMEe K 005-
3aHHOCTY MEXJIYHapOJHOTO COOOIIeCTBa, HO He CBA3aHHOE C MEeX/YHapOJHBLIM
T'yMaHUTaPHBIM IIPABOM, CTA/I0 HEJABHO IIMPOKO PACHPOCTPAHEHHON TEMON I
fe6aToB B I'yMaHUTApHBIX M MOMUTUYECKNUX Kpyrax. Jlexaliue B ero OCHOBE COO-
OpakeHUs1 ObIIM HAIIPAB/IEHBI HA TO, YTOOBL YCUIUTD 3aIUTY OTHENbHBIX JIUI] OT
Hanboee y>KaCHBIX NPeCTyIUIeHuit. TakuM 06pa3oM, HOIYYNIO pasBUTHE HOHs-
THE «T'YMaHUTAPHOIO BMEIIATENIbCTBA», YTO HAIIO oTpaxkeHne B Jlokmane 2001 r.
MeXXIyHapogHO KOMUCCUM TI0 BOIIPOCaM BMELIATE/IbCTBA U TOCYAaPCTBEHHOTO

HIOKa3a/Iy, YTO TOCYJAPCTBA XOTENN IPOBECTH HedOpMaIbHbIE NUCKYCCMM M He MMeNM HaMepeHUs
COCTAB/IATb HOBbIE TeKCThI. Il03TOMY mIpescefaTe/nb MpeACTaBIUI CBOM BBIBOJIBI B JIOK/Iafie, KOTOPBIi
HMKaK He CBA3BIBAET y4acTHUKOB. CM.: MeswoyHapooruiii sypran Kpacrnozo Kpecma, Ne 21 (323), 1988 r.,
c. 442—450.

159 ICRC, Improving Compliance, npumedaHme 2 Bbiite, c. 10.

160 Hoxmap Tenepanpuoro cekperapsi, Moi, Hapoovi: pomy Opeanusavuu Obwedunennvix Hayuii 6 XXI sexe,
A/54/2000, 27 mapTa 2000 1., M. 212.
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cyseperntera'®’. Pesymbrarel Cammuta 2005 I. IOMECTIIIN STY KOHLIIILINIO B chepy
mearenbHocT OOH. OHM nopTBepAMIN OTBETCTBEHHOCTb KaXK/I0J CTOPOHBI 32
IpefoCTaB/IeHNe 3alUThI CBOEMY HACEIEHNUIO IIPOTUB I'eHOLIN/IA, BOCHHBIX IIPECTY-
IUIEHWII, STHUYECKUX YMCTOK U IPeCTYIUICHNII IIPOTUB 4eJIOBEYHOCTH U IPeMIo-
KUY MEXYHAPOJHOMY CO0011IeCTBY'®* B clTyyae HeOOXOAMMOCTH IIOMOTaTh roCy-
JlapCTBaM B peleHMM TAKOUl 3a/ja4yl ¥ IIPeIIPMHIMATh KO/UIEKTYBHBIE NeJiCTBUA,
KOIZia TOCYapCcTBO He BBHINOMHsAET 3Toi oba3anHOoCcTH'®. CoBer DBesomacHocTn
BK/IIOYII «OTBETCTBEHHOCTD I10 3aIl[YITe» B CBOU OOCYX/EHMsI BOIIPOCA O 3alllUTe
IPXIAHCKIX JIML] BO BpeMsI BOOPYXXKCHHBIX KOHQ/IMKTOB'**.

ITo cyTu fena oTBETCTBEHHOCTD IIO 3alUTe O3HA4aeT OTBETCTBEHHOCTD
IpefoTBpalllaTh 9TV IPECTYIUICHV M pearnpoBarh Ha HuX. Ec/ii roBoputb o pe-
IOTBpALIEHNN, 3TO HEICTBUSA C LIE/bI0 IOOLPUTh FOCYAAPCTBA K BBIIOTHEHNUIO
9TOI 0053aHHOCTY, OKasaTh MM IOMOIIb, @ TaKXKe moajep>xatb OpraHusanuo
O61bennHeHHbIX Hanmit B cosgaHnu cucTeMbl paHHero Ipefynpexaenns. YacTb
00513aHHOCTEIl MEXIYHapOLHOIO COOOILIeCcTBa IO pearMpoBaHNIO, a VIMEHHO
UCIIO/Ib30BAHNE COOTBETCTBYIOUIMX I'YMaHUTAPHBIX U IPYTUMX MUPHBIX Mep I

OKa3aHN [IOMOIIY B 3alll}iTe HACEIeHNUs OT IPEeCTYIUICHUIT'®, yxe cofep>KuTcs

B craTbe 1, obmert s XKeneBckux KoHBeHIMIT. YTO KacaeTcs MPUHYAUTEIbHBIX
KOJUIEKTVMBHBIX JieficTBuii mo pemenuto Cosera besomacHocTu Ha OCHOBaHMU
Inaspr VII YcTaBa — «ecmm MMpHbBIE CPEICTBA OKaXKYTCA HENOCTATOYHBIMH, a
HalOHA/IbHbIE OPTaHbl BIACTY ABHO OKAXXYTCsA HE B COCTOAHMM 3alUTUTDH CBOE

161 International Commission on Intervention and State Sovereignty, The Responsibility to Protect, December
2001, pmocrymHo mo appecy: http://www.iciss.ca/pdf/Commission-Report.pdf (mocemenne 28 mas
2009t.). Cm. Taxoke: bozee 6e3onacviii Mup: Hawia 06usas omeemcmeenHocmy, [Joktas Ipymisl BBICOKOTO
YPOBH I10 YTpO3aM, BbI30BaM I IlepeMeHaM, yupexaerHoit [enepanpapiv cekperapem OOH (UN Doc.
No. A/59/565), moctymHo mo agpecy http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N04/602/33/
PDF/N0460233.pdf?OpenElement A/59/565 (mocerenne 28 mas 2009 r.). KoHuenius passuiach us
[epBOHaYa/IbHOI KOHLenuu droit d'ingérence’ (cM.: Pesomonunu Tenepanbroit Accambien 43/131 or
8 nexabps 1988 r. u 45/100 ot 14 mexabpsa 1990 r.). Cm. Taxoke Be6-caiit opranusarmu «International
Coalition for the Responsibility to Protect»: http://www.responsibilitytoprotect.org/index.php/about-
rtop/core-rtop-documents (mmoceesne 1 nrons 2009 r.), «International Crisis Group» (BK/I0uas Cmcox
nureparypsi) mo appecy: http://www.crisisgroup.org/home/index.cfm?id=4521 (mocemjenne 1 uioHs
2009 ).

162 Tenepanbuas Accambiess OOH, 2005 r. UN General Assembly, 2005 World Summit Outcome, paras.
138 and 139, 15 September 2005, gocrynHo 1o appecy: http://daccessdds.un.org/doc/UNDOC/GEN/
N05/487/60/PDF/N0548760.pdf?OpenElement (nocewjenne 28 mast 2008 r.).

163 Tenepanpubii cekperapp OOH 12 samBapa 2009 r. mpexcraBun pokman A OOH, copmepskamimit
IPeJJIOKEeH s, KACAIOLIMeCs OllepaTUBHOI MMIUIEMEHTALNY KOHLIEIILIMM OTBETCTBEHHOCTH II0 3allMTe.
OroT pmoknay eme He obCyxpancsa IeHepanbHOi Accam6reeil B MOMEHT HAIMCaHMA HACTOAILETO
HOKYMeHTa.

164 Cm.: Pesomorusa Cosera BesomacHoctu 1674 (2006), 1. 4. PaBHBIM 06pa3oM HECKONBKO TOCYAAPCTB
CCBIIAINCh Ha OTBETCTBEHHOCTb IO 3alljMTe BO BpeMs oOCykieHuit aroro Bompoca B Cosere
besomacuoctu 14 suBaps 2009 r. Cm.: Ilpepsapurenpubiii otder S/PV.6066, mocTymHO 10 ampecy:
http://daccess-dds-ny.un.org/doc/UNDOC/PRO/N09/207/82/PDF/N0920782.pdf?OpenElement
(mocemenne 28 mas 2009 r.). OKOHYaTeNnbHBIN TeKCT Oyfer HamedataH B OPuuyuanvHoix omuemax
Cosema Besonacrocmu.

165 TA OOH, Mmozosuiii dokymenm Beemuprozo cammuma 2005 2., 11. 138, 15 centabps 2005 r., A/RES/60/1,
Ha aHIJL. A3BIKe JOCTYIHO Imo agpecy: http://daccessdds.un.org/doc/UNDOC/GEN/N05/487/60/PDF/
N0548760.pdf?OpenElement (mocemenne 28 mas 2008 r.).
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Hace/leHne» ', — OTBETCTBEHHOCTD IO 3all}Te IPOCTUPAETCA Hajblle CUCTEMBI

MEXIYHapOLHOI0 'yMaHMTapHOro npasa. OgHako JITOroBblI JOKYMEHT Orpa-
HIYVBAET 3Ty OTBETCTBEHHOCTDb: B HEM TOBOPUTCS He 00 «005A3aHHOCTI», HO O
«TOTOBHOCTH» «IPEIIPVHATh KO/UIEKTMBHBIE JENCTBUA [...] ¢ yIeTOM KOHKpeT-
HBIX 00CTOATEIbCTB U B COTPYSHNIECTBE C COOTBETCTBYIOIIMMI PerYOHaIbHBIMU
OpraHM3aIVAMN». 9Ta YaCTh OTBETCTBEHHOCTII 10 3aIUTe ABIACTCA 3asABIEeHIEM
0 TOTOBHOCTMU JeJICTBOBATb U, II0 CYTH, IIOTUTUYECKOI KoHLenuueil. OHa elle He
npuobpera craTyca MeX/[yHapOJHOI HOPMBI, He3aBUCUMO OT TOrO (akKra, 4To
BBITEKAeT U3 TaKUX MEKIYHAPOIHBIX HOPM, KaK IIOJIOKEHMS MeXYHapOJHOTO
TYMaHMUTApHOTO IIpaBa, ¥ OMMCHIBAETCS KaK «BO3HMKAIOIIAs HOPMa KOJIIEKTUB-
HOJI OTBETCTBEHHOCTH 1O 3aiuTe»'®. He cyiiecTByeT cucreMarnieckoro oosisa-
Te/IbCTBA IPEIIIPMHIMATD KOJUIEKTUBHbIE IeJICTBISA /IS TOTO, YTOOBI OCTAHOBUTD
Hanbosee 4yZOBMIIHbIE IpecTyiuleHnsa, Ho CoseT BesomacHocT — monmuTuye-
CKMIA ITO CBOEIL CYyTH OpPraH — MOXKET U30MpaTe/IbHO pellaTh, KaKIM 00pasoM U B
KaKIX CUTyallMsAX eMy Halo fieficTBoBaTh. OJIHAKO IOHATIE OTBETCTBEHHOCTH 110
3alUTe UMIUIMLUTHO IIOAYePKUBaeT XapaKTep erga ormnes olpeie/IeHHbIX 00513a-
TeIbCTB'®® 10 MEKIYHapOJHOMY I'yMaHUTAPHOMY IIPAaBy M HAIIOMMHAET, YTO BCe
FOCYlapCTBa 3aKOHHO 3aM[HTEPECOBAHbI B TOM, YTOObI 9TV 0053aTe/IbCTBA BBIIIONI-

HA/INCH'®.

3awumTta xXeptB BOWHbI N A4OroBOpHbI€ OpraHbl NO NMpaBam 4yejioBeKa

MexxpyHapogHOe TyMaHUTapHOE IIPAaBO M €70 MMIUIEMEHTAlL VA He ABJIAETCA 3aKPbl-
TOJI CHCTEMOIL. DTO YacTb OO1LelT CUCTEeMbI MEeX/[yHapPOJIHOTO IIpaBa. 3aluTa XXepTB
BOOPY>KEHHBIX KOH/IVIKTOB KacaeTcs IpeX/ie BCero BCeX CTOPOH B KOHQIUKTE U
UX 00513aTeNIbCTB B COOTBETCTBUM C MEX/IYHAPOIHBIMY MHCTPYMEHTaMMU, COCTaB-
JIEHHBIMM JIJ11 IIPeJOCTaB/IeHUs 3TOI 3allUThI.

TecHas cBA3b MeXAy r'yMaHUTAapPHbIM MPAaBOM U NMPaBOM MPaB YenoBekKa

Hecmotpst Ha pasHUIly B MX MICTOPUYECKUX U PUIOCOPCKUX MCTOKAX, MOAXOfAX K
kopuukaiyn, chepax AeiiCTBYUS KaK ratio materiae, Tak 1 ratio personae, HECMOTPSI
Ha TOT (1)aKT, 9TO pa3/IMIHbIE NHCTUTYTbI KOHTPOIMPYIOT VX BBIIIOTHEHNE, MEXXTYHA-
POJIHOE F'yMaHUTAPHOE IIPAaBO 1 IIPABO IIPaB Ye/IOBEKA YaCTO CXOJATCA B Of[HOI TOYKe.
Y Hux o61as 11e/b, a MIMEHHO 3aliTa derioBeka. CoBIIaJieHue, B3auMOJOIIOTHAEMOCTD

166 Idem, 1. 139.

167 Cwm. BoiBozsl B [lokiaze lenepanbHoro cekperapst «IIpu 6onvuieii c60600e: k pazsumuio, 6e3onacHocmu
u npasam uenosexa ons écex». Jokymenr OOH A/59/2005/Add.3.

168 O6beM 006513aTeNbCTB FOCYAAPCTBA, BK/IIOYAsA X BTOPUYHBIE 00A3aHHOCTH, IIMPE IO MeXKTYHAPOTHOMY
TYMaHUTApPHOMY MpaBy, 4eM B COOTBETCTBUMM C KOHIIENIMEHl «OTBETCTBEHHOCTh IO 3alUTe»,
KOTOpasl COCPEJOTOUEHA TOMBKO Ha YeThIpeX NPeCTYIVIEHNAX ¥ He KacaeTcs PYIux 0643aTe/IbCTB Mo
MeXAYHapOJHOMY IyMaHUTAPHOMY IIPaBY.

169 Cwm. Takxe: IC], Barcelona Traction Light and Power Co Ltd, IC] Reports 1970, paras. 33—34.
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U B3aJIMHOE BJIMSIHME STHX ABYX OTpacyIeli IpaBa'’’ HaXoIAT OTpaXKeHNe M B X MMILIe-
MeHTaIMN. 3a UCK/IIOYEeHNEM CJTy4aeB, JOIYCKAIOIMX OTCTYIUICHVII OT BBIIIOJTHEHNS
00413aTe/IbCTB, MEXAYHAPOIHOE IIPABO IIPaB Ye/IOBEKA IPMMEHAETCS BO BPEMs BOO-
PY>KeHHbIX KOHQMIKTOB. Pasmunble opranbl Opranusanym O6benyuenHbIx Hanmit
BMeCTe, a TAKKe HAllVOHA/IbHAA M MEXIYHAPOIHas CyfeOHas IpaKTHUKa U JOKTPYHA
HOATBEP>KAI0T IIPUHIIVIIL, 3aK/IFOYAIOLIMIICS B TOM, YTO «[O]CHOBHBIE IIpaBa Ye/ioBeKa
B TOM BJIe, KaK OHJ IIPVM3HAHbI B MEKIYHAPOJHOM IIpaBe U U3JIOKEHDI B MEK/IyHa-
POIHBIX TOKYMEHTAX, IIPOJO/DKAIOT HOJTHOCTBIO IIPYIMEHATHCA B CUTYALVAX MEKIY-
HapopHoro koH(kTa»'”'. Me>XIyHapOogHbI CyA B cBoeM KOHCY/IbTaTBHOM 3aKIIO-
YeHVUN O CTPOUTEIBCTBE CHieHbl, PEllaeT, YTO «CYIIeCTBYIOT, TAKUM 00pasoM, TpK
BO3MOXXHBIE CUTYaL[VI/L: OfHM IIPaBa MOTYT OBITb VICK/IOUUTEIHO BOIIPOCAMI MEX-
IyHApOJHOTO TYMAaHMTAPHOTO IpaBa; APYrMe MOIYT OBITb MCK/IIOYUTEIBHO BOIIPO-
caMyl CTaHJAPTOB B OOJIACTH IIPaB Ye/I0BEKa; TPETbY MOIYT ObITh BOIIPOCAMU, OXBa-
ThIBaeMBIMI 00€MMI 3TVIMY OTPAC/LIMU MEXIYHAPORHOrO Ipasa. YToObI OTBETHUTD
Ha IIOCTaBJICHHBIII Tlepef HUM Bompoc, CyJ HO/DKeH IIPUHATD BO BHUMAaHNe 00e 9TI
OTpac/M MEX/[yHApOJHOrO IIpaBa, a MIMEHHO CTAHJAPTBI B OOIACTU IIPaB Ye/loBeKa
" — KaK lex specialis — Me>XXyHapoIHOe TyMaHUTapHOE IIPaBo»' 2

BaskHeri11Ie BOIPOCHI O B3aIMOOTHOIICHNAX MEXIY 'yMaHUTAPHBIM IIpa-
BOM I IIPaBOM IIpaB 4e/I0BEKa 3aTMEBAIOTCS IIPABOBBIM, HO Ja)ke OOJIbIIIe IIOJINTH-
YeCKMM BOIIPOCOM: IOJDKHBI JIV MMIIeMEHTAIYIOHHbIe MeXaHU3MBbI IIPaB Ye/IOBeKa
PeryIMpoBaTh U CUTYaLUY BOOPYXXEHHBIX KOH(IMKTOB? MeXaHU3MBI, IIPefyCcMO-
TPeHHBbIe B I'yMaHUTAPHOM IIpaBe, YaCTO CYMTAIOTCS MeHee CTPOTMMM, TOJIbKO B
UCKTIOUNUTE/IBHBIX C/TyYasiX IPYMEHUMbBIMU U O4eHb C1a00 pa3BUTBIMU, OCOOCHHO
B OTHOIICHIY HEMEXIYHAPOIHDBIX BOOPY>KEHHBIX KOH(IMKTOB. MeXaHMU3MBI Xe
IpaBa [IpaB YeJIOBEKa JA0T BO3MOXHOCTb HAJIeATbCA Ha 6o/iee OTKPBITOE — I
4acTo CyfilebHOe — PacCMOTPeHNe Cepbe3HBIX HAPYLIEHNII «OCHOBHBIX IIPaB 4eJIo-
BeKa BO BPeMs BOOPY>KCHHBIX KOH(INKTOB».

ﬂ,OFOBOprIe OpraHbl NO NMpaBam 4YenoBekKa, ocywecTBnAarowme MOHUTOPUHT

HOI‘OBOPHI}IC OpraHbl IIO ITpaBaM 4Y€/I0BEKa, OCYIECTB/AIOIINIE MOHI/ITOpI/IHI‘173,
CKJIOHHBI CTPOTO ITOAXOAUTD K TOJIKOBAaHMIO CBOETO MaHaTa i IPUNNEPXKNBAIOTCA

170 Cm.: Jpére, Koppynma. "VisbuparenbHoe commkenne? IlpaBa uemoBeka M TIyMaHUTapHOe IIpaBo'/
Mescoynapoonuiii scypran Kpacnozo Kpecma, Ne 871, centsiops 2008 r., ¢. 25—92.

171 Pesomtormsa TA OOH 2675 (XXV), OcHosHbvle npunyunot 3ausumsl 2pai0aHckozo HAcesleHUs 8 nepuoo
800pysceHHblx Kongruxmos (9 mexabpst 1970 r.). [IBa JIOIOMTHUTENIBHBIX IPOTOKOMA SBHBIM 00pasoM
NPU3HAIOT IIPUMEHEHNe IPaB 4eJloBeKa BO BpeMs BOOPYXKeHHBIX KOHGmmKToB (craths 72, HIT I
ITpeam6yma, ITT II).

172 Koncynomamueroe 3axmouenue MexoyHnapoOHozo cyoa OMHOCUMENbHO NPABOGbIX NOCEOCMBULL
CMPOUMenvcmea crmeHvl HA OKKYNUPOBAHHOL NAJECMUHCKOL meppumopuy, npuMedanye 49 Bbile,
1. 106; MC mopTBepansI 9T0 B CBOEM PeLIEHNI TI0 JIETTY 0 800PYHEeHHO 0esmenvHOCHU HA MepPUmopun
Koneo (DRC v. Uganda), Judgment of 19 December 2005, General List No. 116, para. 216.

173 Cwm.: Xamricon, Ppancyasa JIx. B3auMoOTHOLIHNA MeXIyHapOJHOTO T'yMaHUTAPHOTO IIPaBa U IpaBa
[IpaB Ye/loBeKa C TOUKY 3PEHNsI JOTOBOPOB 110 IpaBaM denoBeka/Medynapoonviii scypran Kpacrozo
Kpecma, Ne 871, centsa6pn 2008 1., c. 93—126.
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IpUMeHEeHUs KOHBEHIMWIT, U1 KOHTPOJIS HaJl BHIIIOJIHEHNEM KOTOPBIX UX y4pe-
pum. OOBIYHO OHM HE PacCMAaTpMBAIOT MEXAYHApPOLHOE TyMaHUTApHOE IIPaBO
B cBoeil pabore'’!. VI3 OpraHoB, OTBEYaONIVX 33 MOHMTOPYHI CYIECTBYIOMINX
BOCBMJ MEX/[YHaPOJIHBIX JOTOBOPOB I10 IIpaBaM 4e/ioBeKa'’>, eCTh TONbKO OAVH,
ABJIAIOMINIICA 3aMETHBIM UCK/IIOYEHVEM B 9TOM OTHOLIEHNM, a MMeHHO KoMureT
1o IpaBaM peOeHKa, IIOCKOIbKY KoHBeHLMsA 0 mpaBax pebeHKa 4eTKUM oOpa-
30M CChIIaeTCA Ha MEXAYHapofHOe I'yMaHUTapHoe IpaBo'’®. OIHaKO OpraHbl,
YIIOTHOMOYEHHBIE OCYIIECTB/IATh KOHTPOJAb Hajl BBIIOJHEHUEM TIOCYHapCT-
BaMMl — YYaCTHUKaMM JOTOBOPHBIX 0053aTeIbCTB, PEIINTENIbHO YTBEPXKJalu,
YTO COOTBETCTBYIOLINE JOTOBOPBI IIPUMEHSAIOTCA B CUTYALVAX MeX/[YHapOIHDIX
U HEeMeX[YHapOIHBIX BOOPY>KCHHBIX KOH(IMKTOB M B CIy4asx OKKymaunmm'”’.
Boree Toro, mouTy Bce rocygapcrsa AMepuky u EBpoIsl 1 HeCKOIbKO apuKaH-
CKUX TOCYHapCTB SIBJIAIOTCA YYACTHUMKAMIU PeTrMOHAIbHBIX KOHBEHIMIL 11O IIpa-
BaM uenoseka'’®. MexxameprkaHckas Komyccyst v Cyql IpU3HaIN IPUMEHUMOCTD
AMepMKaHCKOIT JieK/apaluy npas U 00513aHHOCTel! Ye/loBeKa 1 AMePUKaHCKOI
KOHBEHIL[MM II0 IpaBaM Ye/loBeKa K CUTYalMsM BOOPY>KeHHOro KoHgmkra'”.
EBpomneiickuii cyj 1o nmpaBaM 4enoBeKa MpUMeHMI EBpONeiicKyr0 KOHBEHIMIO
KaK K HEMeXJ[yHapOJHbIM BOOPY>KEHHBIM KOHQMUKTaM'®, Tak ¥ B CUTYaLUAX

174 OG6 aT0i1 IpaKTHKe, Ha4a/I0 KOTOPOIT ONoXKIIa eme ObiBinast Komuccus Oprannsauny O6beyiHeHHbIX
Harmit mo mpasam denoseka, cM.: U. Sundberg, “The Role of the United Nations Commission on
Human Rights in Armed Conflict Situations, Human Dignity Protection in Armed Conflict, Institute for
International Humanitarian Law (28th Round Table, San Remo, 2—4 September 2004), Nagard, Milan,
2006, pp. 30—36.

175 Komurer mo npasam uenoseka (KITY), Komurer 1mo skOHOMUYECKMM, COLMAIBHBIM ¥ KYIbTYPHBIM
mpaBam (KOCKII), Kommrer mo mmxBupanmu pacoBoit puckpummuanmu (KJIP[), Komwmrer mo
JIMKBUAAIMY JUCKpuMMHanuy B otHourenyyu >xeHmyH (KJIJDK), Komuter mporus meitox (KITIT)
n @axynpratuBHb nporokon K Kowseniym nporus meitok (PIIKIII), — IlogkommTeT 1O
HpefoTBPAILeHNIo MbITOK, Komurer nmo mpaBam pebenka (KIIP), Komurer mo Bompocy o pabounx-
murpanrax (KPM) u Komuret no npasam nuii ¢ orpanndeHHbIMy BosmoxxHoctsimu (KITJIOB).

176 Cratbs 38(1), KonBeHuus o mpaBax pebenka (1989 r.): «[ocymapcTBa — y9acTHUKM OOSA3YIOTCS yBaXKaThb
HOPMbBI MEeXAYHAPOJHOTO IyMaHUTAPHOTO IIpaBa, IPMMEHMMble K HUM B C/Iydae BOOPY>KEHHbIX
KOHQIMKTOB ¥ MMEIOIIMe OTHOIIEHME K IeTAM, 1 00eCreunBaTh UX COOMOeHe».

177 Cm. manpumep: KIIY, 3axmwouumenvrovie samewanus: [Jemokpamuueckas Pecny6nuxa Komzo (/JPK),
noxymenr OOH CCPR/C/COD/CO/3, 26 ampensa 2006 r.; KOCKII, 3axnwouumenvroie 3ameuanus:
Konymb6us, noxyment OOH E/C.12/1/Add.74, 30 Host6ps 2001 r.; KJIPI, 3akniouumenvtole 3ameuanus:
Mspaunv, poxyment OOH CERD/C/304/Add.45, 30 mapra 1998 r; KIIJDK, 3aknwouumenvhole
sameuanus: lllpu-/lanxa, nn. 256-302, noxyment OOH, A/57/38 (Yactpb I), 7 maa 2002 r; KIIP,
3axnouumenvroie 3ameuanus: Konymb6us, noxyment OOH. CRC/C/COL/CO/3, 8 mions 2006 T.

178 Bce 47 unenos CoseTa EBporibl AAB/IAI0TCA y4acTHUKaMu EBponeiickoit KoHBeHImu, 24 13 35 rocyfiapcTs
Opranusanuyu aMepyKaHCKMX TOCYJAPCTB — YYAaCTHMKM AMEPMKAHCKOI [ieK/Iapalyuy II0 IpaBaM
genoBeka. AdprKaHcKas XapTus pas denoBeka u Haponos (AXITYH), npunsras 27 nions 1981 r., OAU
Doc. CAB/LEG/67/3 rev. 5,21 L.L.M. 58 (1982), BcTynmma B cuny 21 okta6ps 1986 1. B HacTosiee Bpems
25 TOCyAapCTB SB/ISAIOTCA €€ YYaCTHUKAMI.

179 Inter-American Court of Human Rights (TACtHR), Banaca Velasquez v. Guatemala, Judgment of 25 November
2000, Series C, No. 70, para. 209; Inter-American Commission on Human Rights, Coard v. the United States
of America, Case 10.951, OEA Doc. OEA/ser.L/V/IL.106.doc.3rev, 1999, para. 37; Request for Precautionary
Measures Concerning the Detainees at Guantanamo Bay, Cuba, Decision of 12 March 2002, 41 ILM 532.

180 Cwm. manpumep: European Court of Human Rights (hereinafter ECtHR), Isayeva, Yusupova and Bazayeva
v. Russia, Judgment of 24 February 2005; Ergi v. Turkey, Judgment of 28 July 1998, Reports 1998-1V;
Ahmet Oezkan and others v. Turkey, Judgment of April 6, 2004.
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okkynanuu'®'; B nocneguue rogsl 3toT Cyf, B YaCTHOCTH, BbIHEC HECKOIBKO
pelIeHniT, KOTOpble OKa3aay BJIVMIHJE Ha IPAaBOBYIO OLICHKY CUTYaLUil BOOPY-
YKEHHBIX KOH(INKTOB ¥ IPUMEHNMOTO Ipasa. OH COITIACMIICS Ha paCCMOTPEHNe
JieTI 10 »Ka/06aM YedeHCKMX IPaKAAHCKMX JIUI IPOTUB Poccuu B OTHOLICHMM
HapyLIEHNII IPaB 4€/I0BEKA BO BPEMs BTOPOJ Y€YEHCKO BOHBI U K CETO/IHAMI-
HeMy JiHIO BbIHeC 6oree 30 mocTaHOBIeHNIT ™.

Me>kaMepyKaHCKasi KOMMCCHUS IO IIpaBaM 4eloBeKa CBOOONHO CChUIa-
eTCsl Ha MeXJ[YHapOJHOe I'yMaHUTAapHOE IIPaBO B C/Iydae HEOOXOJUMOCTH, KaK B
IOKIafiaX oOIero Xxapakrepa, Tak M B OTJEIbHBIX pelleHNsaX'®. 9To roBopur o
TOM, 4T0 KoMuccus cuutaer ce6ss KOMIIETEHTHON pacCMaTpMBaTh IIOBEJieHNe He
TOJIBKO TOCYHApCTB, HO U HETrOCYHapCTBEHHBIX BOOPY)KeHHBIX rpymn'®. OgHako
MexxamMeprUKaHCKUIL CyJ IO IIpaBaM Ye/IOoBeKa IPUIeP>KUBAETCS TOTO MHEHYIS, YTO
€C/IU OH He MOXKeT IIPSIMO IIPUMEHATh MeK/IyHapOHOe TyMaHUTapHOe IIPaBo, OH
MO>KET UCIIONb30BATh €r0 JJIA TOIKOBAHMS IIOJIOKEHNIT AMEPYKAHCKO KOHBEH-
LIV I10 ITpaBaM 4Ye/I0BeKa, KOIfia OHY JJO/DKHBI IPUMEHATHCS BO BPeMs BOOPY)KEH-
Horo koH¢ukTa'®. B oTmmdne or sToro EBpormeiickuii cyn 1o mpaBaM 4e/loBeka
HUKOI'Ta SIBHBIM 00pa3oM He CChUIA/ICS Ha MEKIYHApOJZHOE I'yMaHUTapHOE IIPaBo
U1 000CHOBAHNUSA CBOMX PELIeHUN, laKe B Ie/IaX, CBA3aHHBIX C BOOPY>KeHHBIMMI
koH}mkTamMn'*¢. OH Bo3[eprKajcs JaXKke OT YIOMMHAHNUA T'YMaHUTapHOTO [IPaBa,
BO3MOXHO, CTPeMsACh U30e>KaTh IOTEHIIMAIbHBIX IIPOOJIEM ¢ MaTepPUaIbHO KOM-
neTeHIMelt; Ho U ripu 9ToM CyJl He MOT M36€>KaTb CChUIKY Ha IOHATHE, HEIIOCPEeNCT-
BEHHBIM 00pa3oM BbITEKaolllee 13 [yMaHUTAPHOTO IIPaBa, a IMEHHO [IPOBefieHNe
pasmumsa Mexy KoMbaTraHTaMu U rpakpaHckumu aunamu'®’. B adbpukanckoit

181 Cm. nampumep: Report of the European Commission of Human Rights, Cyprus v. Turkey, Appl.
No. 6780/74 and 6950/75, European Commission of Human Rights Decisions and Reports 125; ECtHR,
Cyprus v. Turkey, Judgment of 10 May 2001, Reports of Judgments and Decisions 2001-IV.

182 B ECIIY 6su10 3apeructpupoBano 6omee 3300 3asBieHMil, KOTOpble OBUIM MOAAHBI 3THUYECKMMMU
ocernHamy, npoxusatomumu B Kxuoit Ocernu, nporus Ipysun. Ha 18 mapra 2008 r. 6omee 100 men
OBIIO 3aperncTpUpoBaHO NpPOTUB Poccuu, BKMOYas NpubmmsuTensHo 600 3asABNEHMIT OT TPaXKHaH
Ipysuu, a Ipysus mogama MeXXrocyapcTBeHHOE UCKOBOE 3asiBIeHNe poTus Poccni.

183 Cm. Hampumep: MexkamepuKaHCKas KOMUCCHs IO HpaBaM denoBeka, Xyax-Kapnoc Abenna mportus
Apeenmunvt, [leno 11.137, OEA/Ser.L/V/I1.98 doc. 6 rev., 13 April 1998, opuruHa Ha NCIIAHCKOM 5I3BIKE;
Hacunue u OUCKpuMuHauUs 6 OMHOUCHUU HEHULUH 60 BPEMS B00PYHeHH020 Konpnukma 6 Konymbuu,
OEA/Ser.L/V/IL. Doc. 67, 18 October 2006, opurnHa Ha NCIIAHCKOM sI3bIKe.

184 Inter-American Commission on Human Rights, Third Report on the Situation of Human Rights in
Colombia, OEA/Ser/L/V/11.102, Doc. 9 rev.1, at 72, para. 6, based on AG/RES. 1043 (XX-0/90) of 1990.

185 Las Palmeras, Preliminary Objections, Judgement of 4 February 2000, Series C, No. 67, paras. 32—34;
Bdmaca Veldsquez v. Guatemala, npumedanve 179 Bpiute, 4. 207—209. Komurer OOH no mpasam
JeJIoBeKa TakoKe IIPU3HAJL, YTO OH MOXKeT MPMHMMATh BO BHUMAaHMe JIPyT¥ie OTPACII MEX/[yHaPOJHOTO
IpaBa IS OLEHKM 3aKOHHOCTM OTCTYIUIEHWIT OT 00s3aTenbCTB (3ameuanue obuieeo nopsoka Ne 29:
States of Emergency (Article 4), UN Doc CCPR/C/21/Rev1//Add.11, 24 July 2001, para. 10).

186 O mpaxtuke ECITY cm.: William Abresch, ‘A Human Rights Law of Internal Armed Conflict: The
European Court of Human Rights in Chechnya, European Journal of International Law, vol. 16, 2005,
pp. 741—767.

187 Ibid.; Michael J. Dennis and Andre M. Surena, Application of the international covenant on civil and
political rights in times of armed conflict and military occupation: the gap between legal theory and state
practice, European Human Rights Law Review, Issue 6, 2008, pp. 714—73; Michael Bothe, ‘Die Anwendung
der Europdischen Menschenrechtskonvention in bewaffneten Konflikten — eine Uberforderung,
Zeitschrift fiir auslindisches offentliches Recht und Volkerrecht, vol. 65, 2005, p. 615.
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CHCTeMe IIpaB YeIOBeKa JOTOBOPHI O 3allMTe KEHIIMH 1 IeTell KOHKPETHO 06pa-
IAIOTCS K KOHTEKCTY BOOPY>KeHHOro KoHGmkTa'*. V1 Bce sxe cymeOHBI Opra,
OpiBIIas AdpuKaHCKas KOMUCCHS 110 IIpaBaM 4eI0BeKa ¥ HapOLoOB, OCHOBBIBAJIA
CBOM pellleHNs OYTH IIOTHOCTBIO Ha IIpaBe IIpaB Ye/loBeKa. TeM He MeHee OHa BCe-
TaKM PelljIa — B CBA3Y C IPABOM Ha )KU3Hb, — YTO FOCYIapCTBO TO/DKHO IPUHATD
BCe BO3MO>KHBIE MepbI /IS 00ecIIedeHNs COOIoeHIsI MeKIYHAPOTHOTO IyMaHI-
TApHOTO IIpaBa BO BpeMs IpakpaHcKoll BoitHbI'™. B 2004 . KoMuccuio 3aMeHnn
Ac¢puKaHCKUIT CYJ 110 IIpaBaM Ye/I0BeKa ¥ HAPOJOB, KOTOPBLI ObII BIOCIENCTBIN
ob6benyHeH ¢ AQPUKAHCKUM CYIOM CIPaBeIMBOCTH, 00pa3oBaB AQpuKaHCKMIT
CY/J CIIpaBeIMBOCTH U IIpaB YenoBeka'*’. DTu MexaHU3MBI ellle He [IelICTBYIOT, YTO
(daxTIYeckn NMIIaeT >KepTB HapyIIeHUi B AQpuKe KaKOM-1mO0 BO3ZMOXXHOCTH
006paTUTLCA B CyJ, KOTZja VX Hal[MOHA/IbHbIe CUCTEMbI He IIPEOCTAB/ISAIOT CPECTB
IOPUAMYECKON 3aLUThI.

Bompoc o perroHanbHBIX MeXaHU3MaxX II0 IIpaBaM YeI0BeKa ellle BaXKHee,
HOTOMY 4TO IOTOBOPBI IO IIPaBaM 4e/I0BeKa MOT'Y T IPUMEHATLCS He TOIBKO B paM-
KaX HallMIOHa/IbHBIX IPaHML] TOCYIaPCTBA-YIaCTHIUKA, HO TAKXKe K IeSTHNAM, COBEP-
IIEHHBIM UM 3a TPaHNI[eil — B TOM YMC/Ie B CUTYaLUAX BOOPY>KEHHOTO KOHQIMKTA.
MexpyHapopublit cyn'®', Komuter 1o npasam 4yenosexa'®” n MexxaMepuKaHCKUIT
CYR'* opoOpIwIM 3TOT IPUHINI SKCTEPPUTOPUAIBHOTO IIPYMEHEHNS IIPaB YeNo-
BeKa, MOYEePKHYB, 4TO OBbUIO Obl HEeOOPOCOBECTHO paspellaTb IOCyZapcTBaM
fleflaTh 3a TPaHMIieil TO, YTO MM 3alpeleHo AenaTh goma'’. Cyne6Has mpakTuka
EBpormelickoro cypa 1o mmpaBaM 4eJIoBeKa — B YaCTHOCTY Kacalollasics 3HAYeHMs
«3pPeKTUBHOrO KOHTPOJIA» U BOIPOCA O TOM, OTPAHIIEHO IV IIPUMEHEHNe 3TOTO
IPUHLNIIA COTEP>KaHMeM JIUIL IIOf] CTPakell — TeMOHCTPUPYET HeOIIPeNie/IeHHOCTD
OTHOCUTE/IBHO TOTO, HACKOJIbKO HOTOBOPBI IO IIpaBaM 4elIOBeKa LO/DKHBI pery-

JIMpOBaTh CUTYallMU, B KOTOPBIX 'yMaHUTapHOe IIPaBo ABJsAeTcA lex specialis'®.

188 Crarpa 11, Ilporokona x AXITYH o npapax xeHmuH B Adpuke, IPMHATOrO Ha BTOPOIl ceccum
accambren Adpukanckoro Corosa, 11 mronst 2003 r.; cTaTbs 22, AQpPUKAHCKON XapTuu O IpaBax u
6marononyunu pe6erka, OAU Doc. CAB/LEG/24.9/49 (1990), BcTymmna B cumy 29 HoAOpst 1999 1.

189 African Commission on Human and Peoples’ Rights, Amnesty International and Others v. Sudan, Comm.
Nos. 48/90, 50/91, 52/91, 89/93 (1999), para. 50.

190 Cm.: Protocol on the Establishment of the African Court of Human and Peoples’ Rights, entered into
force on 25 January 2004, mocTymHo mo appecy: http://www.achpr.org/english/_info/court_en.html
(mocemenne 7 aBrycra 2009 r.); Protocol on the Statute of the African Court of Justice and Human Rights,
1 July 2008, gocrynso o agpecy http://www.unhcr.org/refworld/docid/4937f0ac2.html (mocemenne 7
aBrycra 2009 r.).

191 MG, IIpasosvie nocnedcmeus Crmpoumenscmea crmeHvl Ha OKKYNUPoBaHHOL naiecmuHcKotl meppumopuu,
npumMeyanue 49, Bpiie, 1. 106.

192 Komurer 1o npaBam 4yenoBexa, 3ameuarue obusezo xapakmepa Ne 31 [80], CCPR/C/21/Rev.1/Add.13, 26
Mmas 2004 r., m. 10.

193 Cm.: IACtHR Report No. 55/97, Case No. 11.137, Argentina, OEA/Ser/L/V/I1.97, Doc. 38, 30 October
1997.

194 Cwm. pasmnunble cratey: Fons Coomans and Menno T. Kaminga (eds), Extraterritorial Application of
Human Rights Treaties, Intersentia, Antwerp/Oxford, 2004.

195 ECtHR, Issa and others v. Turkey, Judgement of 16 November 2004, para. 71; cm. Takoke: Isaak v. Turkey,
Appl. No. 44587/98, Admissibility Decision of 28 September 2008, p. 19. Cm. Taxxe: House of Lords,
Al-Skeini and others v. Secretary of State for Defence, Decision of 13 June 2007, [2007] UKHL 26, paras.
61—83, 91, 105—132.
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Pasmans Cy}le6HO]7[ ITPpAKTUKN M OPUCANKINA Pa3/INMIHbIX JOTOBOPHBIX OPTaHOB
MOTYT HETIOCPEANCTBEHHO IIOB/INATD HAa BEAEHNE BOCHHDIX ,T.[CI\/JICTBI/I];‘I B p€a/IbHOCTU
¥ pacrpesiefieHIie poreit Cpefyi COX3HBIX CTOPOH B KOHQ/MKTE, 0COOEHHO IOTOMY,
4qTo Heﬁ[cTBI/IH OJHMX BOIOIOMMX CTOPOH MOIYT, a IPYI'MX HE MOI'YT CTAHOBUTbCA
IPefMeTOM PaCcCMOTPEHNS IPaBO3aALINTHBIMIU OPraHaAMMI.

ITa TeHAEHLMs pacCMAaTPUBaTh BefleHle BOEHHBIX JeliCTBUIL Yepe3 MeXa-
HIM3MbI IIpaB 9€/I0OBEKA BCTPETN/IACH C HpOTI/IBO,[[eIu/ICTBI/IeM C pa3HbIX HaHpaBHeH]/II?I.
Bo-nepBbIX, TOCyZapcTBa He PacoNIOKEHbI COMIALIATLCA € 000it HpopMoit cype6-
HOT'O KOHTPOJI HaJl CBOMIM ITOBENEHNIEM BO BpEMA BOCHHBIX ,[[e]‘/JICTBI/If/‘[, IIOCKOJ/IbKY
9TO MOXKET IOMeLIATh MX CIIOCOOHOCTHU BECTH XKECTOKYIO 1 KPOBaBYIO BOVHY U
ofiepXarh B Helt 06eny. Bo-BTOPBIX, OHY 3asBIIAIOT, YTO PeanbHOCTh KOH(IMKTA
U paspylleHye CUCTeM IIPABOCYAMsI He CIOCOOCTBYIOT IOAXOAY C TOUYKM 3PEHMs
cynebHbIXx opraHoB. Cpean ApYrUxX BO3PpaXKeHMUIT €CTb U TaKoe: OJHOBPEMEHHOE
IIpMIMEHEHNE MEXTYHAPOJHOI'O I'YMAaHNTAPHOTI'O IIpaBa 1 MEXIYHApOJHOIO IIpaBa
IIpaB 4Y€JIOBE€KA NHOTAA IIPMBOANUT K IIPOTMBOPEYMBBIM BbIBOJAM, U 3TO CII0CO6HO
IleCTabMIM3UPOBATh BOOPY>KEHHBIE CHUJIBI M COJEIICTBOBATh WM30MpAaTebHOMY
rnogxony, KOTOpr?'I MOXKET B KOHEYHOM MUTOre OCIAOUTh YHUBEPCA/ZIbHO IIpUME-
HIMMBbIE CTAaHJAPTHI. HeI‘OCYﬂapCTBeHHI)Ie AKTOPBDI, IPMHMMAaIOUINE YyIaCTNE€ B KOH~
¢duKTe, He IONAfAl0T B cepy AeiiCTBUA MEKIYHAPOLHON CyLeOHOI CUCTEMBI,
OCHOBAHHOI Ha IIpaBax 4€/JI0BEKa, I MEXaHN3Mbl MOHUTOPNHIA B obmacTu IIpaB
4e/I0BeKa, KaXKeTCs, IIOXO HMPUCIOCOO/IEHbI K PACCMOTPEHMIO JeMICTBUII Helpa-
BUTENbCTBEHHDBIX BOOPYX€HHDIX I'PDYIIIL. "n HaKOHEL] BbIABUTACTCA apIryMEHT, 9TO
HOHO6HI)H7[ IIOAXOL MOXKET IIPMBECTYU K pErMOHaIN3alnM 1pasa, IIpYMEHNMOTIO B
Iepnog BOOPY’>KEHHDBIX KOH(I)III/IKTOB, IIOCKOJ/IbKY HE BCE€ PETMIOHDI IMEIOT CYJICGHI)IC
MeXaHNU3MBI 110 IIpaBaM 4eloBeKa, IOfOOHbIe TeM, YTO CYILIeCTBYIOT B Adpuke,
Amepuke u Espore’.

HecMorps Ha 9111 cooOparkeHns, CyeOHble MeXaHM3MBI 110 IIpaBaM 4eJo-
BeKa 1 0COOeHHO MeskaMepMKaHCKII CYZ 110 IIpaBaM 4elioBeka 1 EBpomerickuit
CyZl TIO IIpaBaM Ye/oBeKa CTUMY/IMPOBAIN CePbe3HBINI MPOrpecc B fiee Cobmo-
JieHVIsI MeXXAYHAPOJHOTO I'yMaHUTAPHOTO IPaBa, IaXKe XOTs OHM (OPMaIbHO ero
He NpUMeHsI0T. Bosee TOro, C/lefyst TOMKOBAHMIO IIpaBa MeXXyHapOZHBIM CYOM
B Jlefie O CTPOUTENILCTBE CtheHbl'’, 3T CYAbl IIPUSHAIT SKCTEPPUTOPUATTBHOCTD
IIpaB 4€/710B€Ka U, CI€J0BATE/IbHO, X IIPUMEHNMOCTD B XO[1€ BOCHHBIX OHepa]_H/II‘/'I
" BOOPY>KE€HHbBIX KOHCI)H]/IKTOB 3a NIpeneaMmn rpaHnl rocygapcTB — y49aCTHMKOB
COOTBETCTBYIOLIMX OrOBOPOB. XOTsI KOHTYPBI 9TOTO IPELiefIeHTHOIO IpaBa ele
OKOHYATeTbHO He OIIPeJeNIMINCh, TAKOe TONKOBaHNE OINPOBEPraeT CyIeCTBOBAB-
niee paHee MHEHME O PasHUIE MEXIY MEXIYHAPOSHBIM IYMaHUTAPHBIM IIPABOM
U TIIPaBOM IIPaB 4Ye/I0BeKa B TOM, YTO KacaeTcsl KaK ero CYILIeCTBa, TaK U MMILIe-
MeHTAaLVN. B ero cambIx cMe/bIx pOpMYINpPOBKAX MOXXHO PacCMOTPETb Cepbes-
HBIiT AT BIIepef 110 HAIIPaB/IeHNIO K 60/lee 3HAYNTEIbHOI PO CyfeOHBIX IIPO-

196 ICRC, Improving Compliance, npumedaHye 2 Bbille, c. 17.
197 MC. IIpasosvie nocnedcmeus Crmpoumenscmea crmeHvl Ha OKKYNUPoBaHHOL naiecmuncKotl meppumopuu,
npuMeyanue 49 Bpiiue, m. 102.
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LIeCCOB B KOHTEKCTE BOIHBI — O 4eM IOBOPAT IIepBbIe CyfieOHbIe pelleHNs, IIPU-
HATbIe MEX/YHaPOJHBIMU YTOJIOBHBIMY TpUOYHanIaMu — ¥ K 6ojee sadpdekTus-
HOJI 3all)Te >KePTB BOWHBI, B TOM 4IC/le O/arofaps MOI0KEeHNI0 O BO3MEI|eHIN
yiep6a, KOTOpoe IOYTH HOMTHOCTHI0 OTCYTCTBYET B MEXX/IyHAPOJHOM T'YMaHUTAp-
HOM IIpaBe.

3awumTa XepTB BOMHbI 1 cuctema OpraHusaummn O6veanHeHHbIX
Hauwnn

O6s13aTenbcTBO 00€CeYnTh COOMIONEHE MEKAYHAPOFHOTO TYMAHNTAPHOTO IIpaBa
CTOpOHaM! B KOH(IMKTe IPUMEHNMMO Y K TPeTbMM cTpaHaM. CaMble 3aMeTHBIE yCH-
JIVISI B [leTIe MMIUTEMEHTALMN JealoTcsi co croponsl Opranusanuy O6beuHeHHbIX
Hauwuii, perMoHanpHbIX OpraHM3alMil ¥ HEIpPaBUTEIbCTBEHHBIX OpPraHM3aLINIL,
XOTA MM U He NPUHAJIOKUT KaKasg-TO OIpefe/ieHHas POb WIM IPUHAAIEKNAT
JIMIIb He3HAUUTE/IbHAA POJIb B COOTBETCTBUY C YCTIOBMAMY 9TOTO KOpITyca IpaBa'®,

OuesnpHo, uro y Opranmsaunn O6venyHeHHbIXx Haumit He MoryT He
BBI3BIBAaTb 00ECIIOKOEHHOCTHM BOOPY KeHHbIe KOH(IUKTHL. BoitHa 6o/mee He sBMIs-
€TCsl 3aKOHHBIM METOJIOM pelIeHNs CIIOPOB, U HOJiepyKaHue WK, eciy HeobXo-
IVIMO, BOCCTaHOBJIEHVIe MEKAYHAPOJJHOTO MIpa 11 6€30I1aCHOCTI — OJHa 113 OCHOB-
HbIx Heneit OOH. IToce Havaa BOOPY)XEHHOTO KOH(IMKTA pa3/yHble OpraHbl
OOH, kax/[plil CO CBOEI COOCTBEHHOIT KOHKPETHOI POJIBIO, TO/KHBI IoflyMaTh
0 MEX/IyHapOJJHOM I'yMaHUTApHOM IIpaBe, ABJAIIEMCA HEOTHEM/IEMON YaCThbIO
KOpITyca MeXXAYHApOJHOro IpaBa, kKotopoe Opranusaryst O6benyHenHbx Harmit
I0JDKHA COOMIONATH U COOTIOIEHNI0 KOTOPOTO COfIEliCTBOBATb.

Crpemsich 0OUTBCST COOMIONEHNsT MpaBa IpaB 4enoBeka'®, pasinyHble
opranst OOH nHavay npupgaBarth faxke 607Iblire SHAYEHIS COOMIONEHIIO MEXTYHAPOT-
HOTO TyMaHMTaPHOTO IIpaBa B paMKaxX IIpaBa IIpaB Y€/I0BEKa, 3a IIpefie/laMi JOrOBOP-
HoI crcTeMbl. OHAKO B3a¥MOOTHOIIEHMA MEXIy PasINIHbIMM CHCTEMaMI MOHM-
TOPMHTA B 00/IACTH IIPAB Ye/I0BEKa J X COOTBETCTBYIOLIAS CBSI3b C MEXXAYHAPOLHBIM
TyMaHMTapHBIM IIPAaBOM OCTaeTCsA CIOPHBIM Boripocom>”. HekoTopble mocrenyronye
HaOJTIOfeHNs WUTIOCTPUPYIOT U OOBSCHSIOT 60/IbIIOE 3HAYEHIE, KOTOPOe IIPULAeTCs
UMITIEMEHTAIVM TYMaHUTApHOTO NpaBa pasnnuHbiMy opranamy OOH.

199

198 B ux 3asBIEHMAX MOTYT CONEP)KAThCA MPAMBIE CCBUIKM Ha MEXIyHAPOJHOE TyMaHHTapHOE IpaBo. B
coorBercTBuU cO crarbeit 89 1T I «B cryvasx cepbe3HbIX HapylieHnit KOHBEHIMIT WM HACTOALLErO
ITporokona Beicokne JloroBapuaromyecsi CTOPOHBI 06A3YIOTCS MPYHMMATh MePBI KaK COBMECTHO,
TaK Y MHIVBUAYAJIbHO, B coTpyfHudectBe ¢ Opranusaruert O6bennneHHbIx Harmit 1 B cooTBeTCTBIM
¢ YcraBom Opranmsanuyu O6benunenHsx Hauuiy. OOpManbHO 9TO IONIOKEHNE HE PaspeliaeT MM
HeiiCTBOBATb B CUTYALMSX MHBIX, HEKEMM MEXIYHapoiHble BOOpYKeHHble KoH(mukTbl. Crarps 1,
oburass mmsa derbipex JKeHeBCKMX KOHBEHIMIT, 006:3bIBas [JOTOBAPMBAIOIINECS TOCYAApCTBa
obecreunBarh coOmoeHe IpaBa, MMeeT 6ojIee MMPOKYIO HAIPABIEHHOCTD, IOCKOTIBKY KacaeTcs U
BHYTPEHHNX KOH(IMKTOB ¥ 06paIaeTcs KO BCEMY MEK/YHAPOTHOMY COOGIIECTBY, IPeACTaBIeHHOMY
€ro BCeMVPHBIM OPTaHOM.

199 Cratbs 1(3) u cratbsa 55(c), Yera Opranusanun O6beavHerHbIx Hanmir.

200 Cm.: Christine Byron, ‘A Blurring of Boundaries: The application of International Humanitarian Law by
Human Rights Bodies,, Virginia Journal of International Law, Vol. 47 (2007), pp. 839—896.
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CoBeT be3zonacHocTn

Cosetr BesomacHocTyt 9acTo MpmsbIBam K COOMIONEHNI0 MEXKAYHAPOLHOTO TyMa-
HITApHOTO IIpaBa M Ja)ke BBIPA3WI CBOK YOEXJEHHOCTh B TOM, UTO COOMIOfe-
HIe er0 HOPM U IIPVHINIIOB SIB/ISETCS BAKHBIM (DAKTOPOM /Il BOCCTAHOBTIEHNST
mupa. CobmofieHne MeXIYHApOJHOTO T'YMaHUTAPHOTO IIpaBa BOIIOLIMMU CTO-
POHaMM MOXKeT ITOMOYb 130eXaTb CIMPami HACUIMA M CTaTb HEPBBIM IIATOM B
Hpoliecce yperynmpoBaHusa KoH(IMKTa. 3a MOC/efHNe IBa NeCATUIETUA IyMaH!-
TapHble IIPoO/IeMBbl 3aHMMaIV OO/IBIIOE MECTO B AUCKyccusAX U peuteHnsax Coera
BesomacHocTH, 4acTO 6e3 Kakom-HMOYHp HafeXXAbl Ha CKOPOe yperyIupoBaHue
KOH(MKTA. ITa 06€CIIOKOEHHOCTD CTaIa 0COOEHHO OYeBMIHA B CBSI3U C KOHMIMK-
toM B 6biB1Ielt FOrocmaBun®'.

Yecmae OOH 8 kayecmese 0CHOB8bI

IToxa Cosert besonacnocTu ocraeTca B mmpokux paMmkax Ycraba OOH, oH He orpa-
HUYEeH MHCTPYMEHTaMMU, KOTOpble IPeSOCTaB/IsIeT eMy MeX/IYHapOojHOe I'yMaHM!-
TapHOE MPaBo, I MOXKET BBOANUTH HOBIIeCcTBA. OH MOXET NPUHUMATD pelIeHNs] B
HINPOKOM JMalia3oHe I JakKe CO3/jaBaTh HOBbIE MEXaHM3MBI*'?, eCTIV OH JeJICTBYeT B
COOTBETCTBMU C LIe/IIMU U IIPUHLUIIAMH YcTaBa®’® 1 He HapyILIaeT HOPM jus cogens.
Opnako ecTb u caepxuBaronnit paxrop st CoBera besonacHOCTH Ipy IPUHATAN
peleHnii — rocyfapcTBa MOTYT IPOUTHOPKUPOBATD €ro pelieHus, a 6e3 mopuep-
KKV TOCYIapCTB-WICHOB Pe30JIIOLMN SABIAIOTCA MIPOCTO O/IaruMm HoXKeTaHmsamm ",

B To Bpems Kak cucrema, CO3[jaHHasi B COOTBETCTBUI C MEXKIYHAPOJHBIM
TyMaHUTAPHBIM IIPAaBOM, OCHOBBIBAETCSI IIPEX/ie BCETO Ha COIVIACKM CTOPOH B KOH-
¢drukTe, 0CO6EHHO BO BHYTPEHHMX KOH(QIMKTAX, MepbI, CAHKIMOHVPOBAHHbIE
[naBoit VII ycraBa, He TpeOYIOT COITIaCHs M MOTYT OCYILECTBIIATHCS IIPUHYIUTENIBHO.
Coser bBe3omacHOCTM He OCTaeTCss B paMKax MeX/JYHAPOJZHOTO T'yMaHUTAPHOTO
[IpaBa ¥ 9acTo COYeTaeT acreKTsl jus ad bellum (HermocpencTBeHHOE W KOCBEHHOE
BMeIIATe/IbCTBO B IIPOTEKAOIIVIe BOCHHbIE OIlepanum) u jus in bello (mHnImaTnBeI O
3aiyTe XepTB BOHBI). OCYIIeCTB/IAA TaKue JeiiCTBIsI, 0COOEHHO KOTza CijIa IIpu-
MeHsIeTCs L1 oOecriedeHNs1 ocylecTaeHns 3tux Mep, Coset besormacHOCTH BbINON-

201 Bonee 30 pesomoumit CoBera, IPUHATBIX B CBA3K C 9TUM KOH(IMKTOM, COHEpPXKAT CCBUIKM Ha
MeX/yHapOJHOe TyMaHuTapHoe paBo (cM. Hanpumep: S/RES/ 743 (1992), koropas yupenuna COOHO;
S/RES/770 (1992) o rymannrapHoit nomoru 6siBiueit FOrocmasum; S/RES/771(1992) o mocryme mist
MKKK B nmareps u tiopbMbl; S/RES/808 (1993) u S/RES/827 (1993) 06 yupexpueHny MexayHapogHOTO
TpubyHaIa IS [PeCc/IeflOBaHNMs /UL, OTBETCTBEHHBIX 3a Cepbe3Hble HAPYLIEHNs MEXIYHAPOLHOTrO
TYMaHMTAPHOTO IIpaBa, COBeplIeHHble Ha Teppuropuu ObiBureit FOrocmasuu; S/RES/913 (1994) o
cobprtusax B Ipaxe; S/RES/941 (1995), ocyxaaromas 9THIUYECKIe YUCTKY, 0ocobenHO B Bans Jlyke u
Buennue, n S/RES/1010 (1995) 06 ocBoboxAeHNN 3afep>KaHHbIX il B Bocknu u Tepueroue.

202 Cm. Hanpumep: S/RES/ 1820 (2008) 0 1mo/mo)keHUN >KeHILIMH, Mupe 1 6e30MacHOCTU U CEKCYalbHOM
HACH/IMM B CUTYAIUAX BOOPY>KEHHOTO KOHM/IMKTA.

203 Crarbs 24, 1. 2, YcraBa; cm.: ICTY, Prosecutor v. Tadic, npumedanue 5 Bbiute, mir. 28—30.

204 Cm, HanpuMep: KpUTHYECKNe 3aMedanys [eHepabHOro CeKpeTaps O HeBBINOTHEHNY TOCYlaPCTBAMY-
4JIeHaMI 3aIIPeTOB Ha II0e31KN U 3aMOpaKIBaHMe aKTUBOB, Joknad [enepanvioeo cexpemaps o 3aujume
2paNO0ancKux nuy, 6 600pyxceHHom kordruxme (8/2009/277), c. 5 (1. 20).
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HAeT nonokeHusA Ycraba OOH, a He ryMaHUTapHOTrO IIpaBa, KOTOpOe He NOITyCKaeT
HMKAaKOIro BMEHIATC/IbCTBA B KOH(i)III/IKT. OH He MOXKET ObITh Hei[TpaHbeIM, HaxXogACh
MEXKJy arpeccopoM 1 KepPTBOU arpeccuyt. ITo OTINYALTCA OT IOHXOfA, HeoOXOoMy-
MOro 1A IpaBMWIbHOIO NPUMEHEHNA MEXKAYHApOAHOI'O0 I'yMaHMUTApPHOI'O IIpaBa, B
KOTOPOM HeJTpaJIbHOCTb SIBJIICTCA de rigueur I KOTOPBIA IOfYePKUBACT KI3HEH-
HYIO BKHOCTb TOT0, 4T00bI CoBeT be30ImacHOCTI TaK ke, KaK YCTaHaB/IUBAeT IIpe-
amOyra JJononHuTebHOro mporokona I k YKeHeBcKMM KOHBEHLIMAM, IPUMEHST €T0
TIOJIO’KEHNA «KO BCEM JINIIAM, KOTOPbIE HAXOOATCA 11O 3aH.U/ITOI71 9TUX NOKYMEHTOB,
6e3 Kakoro-m6o HeOIAroNpUATHOTO PAs/INylsA, OCHOBAaHHOTO Ha XapaKTepe WM
IIPONCXOXKIEHNN BOOPY>KEHHOTI'O KOH(l)III/IKTa, VI Ha IIpUYMHAX, BbIIBUT'A€MbIX CTO-
PpOHaMM, HAXOJAIVMIICA B KOH(I)IH/IKTC, MIN IIPUTIVICBIBAEMDBIX MIM».

Bonee rtoro, B mpakrtuke CoBera besomacHocTu obHapy>kmBaeTcsi pas-
HBIII IOAXOJ K PacCMOTPEHMIO KOH(IMKTOB, KOTOpble BOSHMKAIOT B I'PaHMUIIAX
rOCYHapCTB — MOCTOsIHHBIX 4ieHoB CoBeTa besomacHocTy (MM UX COIO3HUKOB),
WIN TeX, B KOTOPBIX TaKye FOCYapCTBa YYacTBYIOT, X KOHQIVKTOB, IIPOUCXOM-
IUX B PyTUX rocypapcrBax. XoTs YcTaB ABHBIM 00pasoM He 06s3biBaeT CoBer
besonacHOCTH HelICTBOBATh OECIPUCTPACTHO, TaK/e Pas/NiVis B pacCCMOTPEHNI,
VIV JBOJIHBIE CTAHMAPTHI, IOAPBIBAIOT HoBepue K COBeTy M Majio CIOCOOCTBYIOT
COXPpaHEHNIO KIIIOYEBOrO IIpMHINIIA — MEXAYHApOJIHOE€ T'YMaHUTAapHOE IIpaBO
JO/DKHO IPYIMEHATBCS «IIPU BCeX 00CTOATENbCTBAX» .

lMpakmuka, obycnosneHHAs KOHKpemHoU cumyauyuel

Ilepevens pericTBuii B cTatbe 41 YcraBa ABNAETCA NMPOCTO OPUMEHTUPOBOYHBIM U
He orpaHnunBaet 411 CoBera be3omacHOCTI BHIOOD CPEICTB JOCTIKEHIA JKeae-
MOIJ1 Lje/Iu W/IM BOCCTAHOBJIEHMA U HOAAep>KaHys Mupa’®. B coeit mpaktuke Coser
Be30macHOCTY B OCHOBHOM ObUT 03a004eH MOCTeACTBUAMU MEKLYHAPOSHBIX KOH-
(IMKTOB U YacTO IIPU3BIBAJI BOIOIOLIUX YBaXKaTh I'yMaHUTapHOE IPaBo (K IpuMe-
pam oTHOCATCST KOHGuKT Mexny Vpanom u Vpaxom®”, TeppuTopny, OKKyIu-
poBanHble V3pannem®®, Bropskenne B Kyseit*”, D¢uonusa/Ipurpes’’’, Vpax?',
Ipysusa u 1.5.°'?). OnmHaKo OH Bce Yalle obparjaeT BHUMaHNe Ha HEMEX/[yHapOJ-
Hble BoopyxeHHble KOH(muKTbl (Comamu, Pyanpa, JInbepus, Adranucran®?).

205 Cm.: [ITT I, ITpeambyrna, 4. 5.

206 ICTY, Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,
npuMeyaHue 5 Bble, . 22 u 31.

207 S/RES/598 (1987) o permaTpuanuyt BOGHHOI/ICHHBIX B MPaHO-UPAKCKOM KoHukTe u S/RES/540 (1983)
0 HAIa/IeHNAX Ha IPaXKJJAHCKOE HacCe/IeH e B XOJIe 9TOT0 KOHMIMKTA.

208 S/RES/681 (1990) o mpumeHenny JKeHeBckoit KoHBeHIMN 1V Ha OKKYIIMPOBaHHbIX TEPPUTOPUSAX.

209 S/RES/687 (1991) o penmatpuarmu rpaxpan Kyseiita, ynepxusaembix B Vipake; S/RES/674 (1990) u 670
(1990) o npumennmocty JKenesckoit kousentmu IV B Kyseiire.

210 S/RES/1320 (2000).

211 S/RES/1546 (2004).

212 S/RES/1808 (2008).

213 Cpepy MHOTOUMCTIEHHBIX Pe30/IIOLNIL cM., HarpuMep: S/RES/1872 (2009) o Comanu; S/RES/1870 (2009)
o Cypane; S/RES/925 (1994) o Pyanpe, S/RES/1383 (2001) 06 Adraumncrane.
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OHM TaKkKe MOTYT YIPO>KaTh MEXAYHAPOTHOMY MUPY U 0€30IIaCHOCTH, CKa3aThCs
Ha CUTyallM! B COCE[HMX CTpaHaX (OrPOMHbIE IOTOKY OeXEHIeB), CIIPOBOLIUPO-
BaThb BMEIIATE/IIbCTBO CO CTOPOHBI TPETBUX CTPaH WM HeCTabMIN3UpOBaTh BeCh
peruoH. Boree Toro, MexxgyHapoiHOe cOOOLIECTBO He MOXKeT IIPOCTO HAOIIONATD,
KaK COTHM TBICAY JIIOell yMUPAIOT, IOCKOJIbKY KaTacTpoda TaKoro Xapakrepa cama
10 ce0e AB/IAETCS YTPO30Ji MEX/YHAPOTHOMY MUPY U 6€30I1aCHOCTIL.

Coset besomacHocTy, HanpuMep, NPMU3bIBAT K NPUSHAHUIO TIPUMEHNMO-
ctn Kenesckoit kouBeH1yy [V?'4; K 0CBOOOXX/IEHNIO U penaTpuanyy BOeHHOIIEH-
HBIX*'; K IIPeflOCTAB/ICHNI0 HEOTPAaHMYEHHOTO JOCTYIA ¥ CBOOOIHOrO IpOBO3a
[IOCTABOK IOMOLIN*'®; K 3aIpeTaM Ha MOe3/IKM ¥ K 3aMOPa>KMBAHNIO aKTUBOB JINII,
OTBETCTBEHHBIX 32 HapylleHNs’'; K CO3MaHNI0 KOMICCUH 110 pacciefoBaHmio”'®;
K YYPEXIEHUIO YTONIOBHBIX TpUOyHanos ad hoc*'’; K ToMy, 4TOOBI cUTyals Obl1a
nepefaHa MeXIyHapOZHOMY YTOJIOBHOMY CYAY, LaXe eC/IM COOTBETCTBYIOLlee
FOCYZIapCTBO He ABJIAETCA YYaCTHUKOM PrMckoro craryTa®.

Opnaxo oH MoxeT co3farb Cubl 1o 3amure OOH?!, ropopa, HaxofAIIM-
ecsl IOJL 3aIMTON*?, 1 I'yMaHUTAapHbIe KOPUAOPBI*>, CHCTeMY KOMIIEHCALIUY JIs
JKEPTB BOOPY>KEHHBIX HaIlafeHWiT™** Man faxke CUCTeMY JJOK/Ia[i0B, KaCaolIXCs
MEXIYHapOJZHOTO 'YMaHUTapHOTO IIpaBa’>.

ITo cnosam lenepanbHoro cekperaps, «Coset besonacHocTu |[...] mpusBax
CBII'PaTh YPe3BBIYATHO BAXKHYIO POJIb B COTEICTBUM COOJIOIEHUIO Ha CUCTEMATH-
YeCKoil OCHOBe HOPM IIpaBa. B uacTHocTi, CoBeTy ClIenyeT: a) MCIIOIb30BaTh BCe
UMeEIOIIVIECS BO3MOXXHOCTY I/IsI OCYXK/IeHVISI HapYIIeHWIT 0e3 KaKMX-I1M00 VICKITIO-
YeHMII ¥ HAaIIOMIHATb CTOPOHAM 00 UX 00s3aTe/IbCTBaX ¥ TpebOBaTh X cobmoze-
HISL; b) IyO/IMYHO IpeaynpexaaTh 0 BO3MOXXHOM IIPUMEHEHNH, a B C/Iydae Heo0-
XOAMMOCTY IIPYMEHATD LieJIeHAIIpaB/IeHHbIe MEpPbl B OTHOLICHN! PYKOBOIMTEIIEN
CTOPOH, KOTOpbIE IIOCTOSIHHO UTHOpUPYIOT TpeboBanys Cosera besomacHocty u
PeryLApHO HapyIIAIT CBOM 0053aTe/IbCTBA [0 3alTe IPAXKIaHCKUX JINLY; C) CUCTe-
MaTH4YecKM TpeOOoBaTh IIpefCTaB/IeHN JOK/IaJ0B O HAPYLIEHNAX U PacCMaTPMBAaTh
BOIIPOC O HaJleJIeHUM IIOJTHOMOYMAMM KOMYCCUIL IO PACcCIeJOBAaHNMIO CUTYaLUIA,
BBI3BIBAIOIINX 03a00YEHHOCTD C TOYKIM 3PEHIUS Cepbe3HBIX HapYyIICHUIT HOPM MeX-
IlyHapOHOTO I'yMaHUTAPHOrO IIpaBa J CTAHJAPTOB B OO/IACTY IIPaB YeIOBEKa, B

214 S/RES/681 (1990) 06 Vispanie 1 OKKYIMPOBAaHHBIX TePPUTOPHAX.

215 S/RES/598 (1987) o penaTpualjun BOCHHOIIIEHHbIX B CBA3M C BOJHOI Mexxy Vipanom u Vpakom.

216 S/RES/1870 (2009) o Cynase.

217 S/RES/1572 (2004) o Kot m’VByape u 1591 (2005) o Cyname.

218 S/RES/1564 (2004) o Cynase.

219 S/RES/808 (1993) u 827 (1993) 1o 6piieit FOrocnasum u S/RES/935 (1994) o Pyanpe.

220 S/RES/1593 (2005) o Cynase.

221 S/RES/743 (1992), koropas yupexxpaer COOHO B 6p1Butest IOrocmasun.

222 S/RES/824 (1993) o 3onax 6esomacHocTyt B Bochnu u Tepuerosuue n 819 (1992) ast CpebpeHntibr.

223 S/RES/918 (1994) no Pyanpe.

224 S/RES/687 (1991), yupesxpatonias GOHJ A/ BBIIIATH KOMIICHCALMN MHOCTPAHHBIM IIPABUTEILCTBAM,
busnyecknM ¥ OPUANYECKUM JIMLAM 3a TI00ble IPsIMbIe TIOTePH, YIepO Wan Bpef|, IPUYIHEHHbI B
pesy/nbTaTe He3aKOHHOTO BTOp)KeHus VIpaka u okkynanyu um Kyseiita.

225 Mexanusm HAOMOOEHUS U OMHUEMHOCMU 6 OMmHOuleHuu Oemeil, 3amMpPOHYMbIX B00PYHEHHbIX
KOH(UKMOM, CO3AHHBII B COOTBeTCTBIN C pe3omoreit CoBeta BesomacHoctu 1612 (2005).
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TOM 4YMCJI€ B LE€/IAX ONIPpENE/IEHNA BIHOBHDBIX U IIPUBICYEHNA X K OTBETCTBEHHO-
CTM Ha HallIOHA/IbHOM YPOBHE IWJIN I€pefadn COOTBeTCTByIOH.[ei[ CUTyail Ha
paccMoTpeHne MeX/[yHapOSHOTO yTOIOBHOTO Cya»**,

3awuma 2pax9oaHcKo2o HacesieHus

B 1999 r. CoBeT IpMHAI HOBATOPCKYIO TeMaTHUECKYI0 PE30IIOLIIO O 3allNTe Tpa-
SKIAHCKOTO HaceJIeHNs, ONPENe/IMB YeTKO M KOHKPETHO CBSI3b TAKOW 3aIMUTBI C
o6s3anHOoCTsIMM CoOBeTa 110 MOAICP>)KaHUI0 MEKIYHAPOJHOIO Mupa 1 6e30IacHo-
ctn*”’. C Tex mop IeHepanbHbIi ceKpeTapb CeMb pa3 IpefcTaB/LAI BoKnagsl CoBeTy
BesomacHOCTH??, KOTOPBILIL, IPOBOJS MX OOCYXK/IeHMe U IIpeIaras peKoMeH AL,
BCe Yallle CChIJTA/ICA Ha KOHI[EMIMI0 OTBETCTBEHHOCTY 110 3ammTe’?, OCHOBHBIMMI
npo6eMaMH B HaCTOsIIIee BpeMsI CUMTAIOTCS COfElICTBIE 60siee OTHOMY COOIIO-
[ICHUIO [IPAaBOBBIX 00s3aHHOCTEN, B TOM YIC/Ie U HETOCYAAPCTBEHHBIMM CTPYKTY-
pam, Bce BO3pacTAIOIasi POJIb MUPOTBOPYECKUX MVICCUIA B Ie/le OKa3aHV 3aI/ThI
IpaXIaHCKUM JIMI[AM, TyMaHUTAPHbI JOCTYI U O0/ee CTporasi OT4eTHOCTBH™.

Jlake TIOBEPXHOCTHOE PacCMOTpPEHMEe MaHAATOB CWI IO HOAJEP>KaHUIO
MIpa CBUJIETETIbCTBYET O TOM, 4TO cepa UX oIepalnit 6o/ee He OrpaHNYNBAETCS
KJIaCCYECKVIMM BMJAMIU JAEATeIbHOCTY, TaKUMU KaK KOHTPOJIb HaJ| BBINOJIHE-
HUEM COITIAIIEHNMIT O IPEeKpAIljeHNN OTHsI, HaOMofieHNe 32 TPaHNLaMI WITHU JIeViCT-
BUS B KauecTBe Oydepa MeXIy BOIOIOLIVIMY, HO IIPOCTUPAETCS TOPA3HO0 Jajblile.
OxkasaHne 3alUThl TPAKJAHCKMM JIMIIaM paccMaTpPUBAETCSA celfyac Kak 3ajadva,
IpUCYIIAas BCEM MUCCHAM II0 MOATepKaHMIO MUPa, a He IPOCTO BOEHHAs 3ajiava.
Jlnamna3oH BO3MOXKHBIX 3aJaHUII BK/IIOYAeT 3alUTy IPaKHAHCKOTO HacCeleHysd,
pacnpocTpaHenue uHboOpManyuu U cOOp HAaHHBIX O HAPYLICHVSIX IpaB deso-
BeKa 11 TYMaHUTApHOTO IIpaBa M OKa3aHNe IOMOIIY >KepTBaM BOIHBI. JTa poJb
BBIIIO/IHAETCSA BOEHHBIMM HAOMIONATEIAMI I CIIEIMAIUCTAMIL B 00/IaCTU JTesSTeNb-
HOCTY ITOINI{MY ¥ TIPaB 4YesmoBeKa. B OpiBureit I0rocnasum, Hanpumep, mogpasme-
nenust COOHO, orBevamlue 3a KOHTPO/Ib HaJ COOMIOJEHNEM IIPaB 4YelloBeKa
(JemapTaMeHT MO CBS3SIM C IPaKJAHCKOM afiIMUHICTpaIyeil Y HaceleHeM I rpa-
JKJJAaHCKME CYJIBI TTOIALVIMN), YoKe UIPajit BXKHYIO POJIb B 00ecIedeHny cobmome-
HIA TyMaHUTapHOTO IIpaBa.

OpnHako TOT (akT, YTO BOCHHbIE U I'yMaHUTapHBIe OIlepally COCYLIeCT-
BYIOT B JIeATeIbHOCTYU CIUJI IIO TIOJJiep>)KaHMI0 MMPa, BBI3bIBaeT HEKOTOPBIE IIPO-
67eMbl. BoeHHbIe OIepalyy BBIXO[AT 3a Ipefe/bl YMCTO TYMaHUTApHbIX 3ajady,
OHU HPOBOAATCA U C NOJUTUYECKVMIU IIelAMHU, B TO BpeMA KaK I'yMaHUTapHas

226 Joknad [enepanviozo cexpemaps o 3ausume epajxcoanckux auy, 8 00pYieHHOM KOHPUKMe, TTpUMedaHe
204 Boiuie, c. 9 (1. 37).

227 Cm.: S/RES/1265 (1999) u caAsannyIo ¢ Heil pesomonio S/RES/1269 (2000).

228 Cm.: mocnmeguumit fokman ot 29 mas 2009 r. (S/2009/277, npumedanne 204 Bbilie), B KOTOPOM [JA€TCA
0030p HOCTIEHETO TeCATUITIS.

229 Cm. nHampuMep: mociaesuuit gokmag S/PV.6151 (Resumption 1). Coser BesomacHocTn mamee cospman
Ipynmy skcrepToB 110 BOIIPOCY O 3alUTe I'PaXKTaHCKMX /NI

230 Cwm.: S/2009/277, c. 10—12.
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IeATENbHOCTD 110 CaMOii CBOEI MPUPOJE HUKOTZA He MOXET OCYIECTBIATHCA C
IIPpUHYXIEHNEM. HpI/IMeHeHI/IC CIJIbL, Ja’Ke I10 BECKMM IIpNYMHaAM I'YMaHUTapHOI' O
XapakTepa, HeM30eKHO TpaHCHOPMUPYET TYMaHUTapHbIE [ECTBYUS B BOCHHBIE,
a yrposa CMJION [l COIENICTBUA I'yMaHUTAPHON OIlepaliy MOXXET ITOJBEPTHYTh
OIIACHOCTM caMy onepanuio. He Jo/DKHA TaKas yrpos3a M COXPAHATHCA B TeYEHME
HEOIpeie/IeHHOTO BPEMeH! — eC/IM OHA He Peanyn3yeTcs, TO OYAyT IIOJOpBaHbI
HE€ TOJIbKO OBEpUE K BOEHHO onepanuy, HO U BCe yCuansd, IIpujiaraeéMble 1A
obecIedeHNs TOro, YTOObI FyMaHUTapHBIe Ollepalliy OCYLIeCTBILANINCH Ha OCHOBE
cormacys, KaK Toro TpebyeT ryMaHUTapHOE IIPaBo.

leHepanbHas Accambnes

B cBoeit pesomonyn 2444 (XXIII) ot 19 rekabpsi 1968 1., 03armaBneHHON « YBaXKeHe
IpaB 4eJIoBeKa B IIePYOJ BOOPY)KeHHBIX KOHGIMKTOB», [eHepabHast Accambres
He OTpaHNYNIaCh IePeYNCIeHeM IPUHIUIIOB, KOTOPbIE JJOIDKHBI COOMI0IaThCS
B Takyx cutyaumax. OHa IpONOXKWIa MyTh /I Pe3OJIONMIl, MPU3bIBAIIINX K
COOJTIONIEHII0 MEXAYHAPOJHOTO I'YMaHUTAPHOTO IIpaBa B LIEJIOM, @ TaKXKe B KOH-
KpeTHbIX cutyauusix. [Inpokue dyHKym n nonHomouns [enepanbHoit Accambrien
paspelanT et 06Cy>KHaTh BCe BOIPOCHI, KOTOPbIE IIONaJAI0T B chepy KOMIIETeH-
uyy Opranusauny O6benuHeHHbIX Haumii, ¥ BBICTYIATh C peKOMEHIALSIMI,
IpM YCTIOBMM COOMIOfEHNSA MCKIIOuNTenbHpIX npaB Cosera besomacHocty™!.
ITocpencTBOM CBOMX Pe3OMIOLNUI, KacaloIINXCs KOHKPETHBIX KOH(QIMKTOB,
TenepanbHass Accambriess IpMBIeKaeT BHMMAaHUe TOCYHApCTB, COCTAaBJISIOLINMX
MEXIYHapOJHOe COOOIIeCTBO, K MX 00sA3aHHOCTM ObecIiednBaTh COOMIONeHUE
MEXIYHApOJHOrO TYMaHUTAPHOTO IIpaBa B COOTBETCTBUM CO CTaTbell 1, 00meit s
verbipex JKeneBckux koHBeHIMiT*2. Ocoboe 3HaUeHMe MMEIOT CIEAYIOLIMe BCIIO-
MoraTe/IbHbIe OpTaHBbI.

Cosem no npaesam 4esiogeka

C rex mop kak B MapTe 2006 T. 6611 yupesxien CoBeT IO ITpaBaM 4eloBeKa, Cyllie-
CTByeT HEKOTOpas HeOIPEeNieIeHHOCTh KacaTebHO B3aMMOOTHOIICHMII MeX[Iy
CoseroM 1 KoMuTeTOM 110 COLMaIbHBIM U TyMaHUTAPHBIM BOIIPOCAM 1 BOIIPOCAM
KynpTypbl (TpeTbuM KoMUTeTOM)?*, IOCKOIBKY 06 3T BCIIOMOTaTeIbHBIX OpraHa
TenepanbHOIT AccaMbrien OTBeYaloOT 32 PaCHPOCTPAaHEHNe ¥ OCYIeCTBIeHNe IIpaB
JejloBeKa Ha MUPOBOM ypoBHe. OJHAKO HJ OJMH U3 HMX He KOJIeOIeTCs, CChUIAsACh

231 Crarbu 10—12, 14 u 15 YcraBa OOH.

232 Cwm. Hanpumep: A/RES/63/96 (2008) (o mpumennmocTty JKeHeBCKIX KOHBEHINIA, KACAIOMIMXCS 3aIIAThI
TPaXIAHCKMX /ML BO BpeMs BOIiHbI, OT 12 aBrycra 1949 I. K OKKYyNMPOBaHHBIM Ia/IECTUHCKUM
TePPUTOPIAM, BK/TII0Yast BOCTOUHBIIN Vepycanum, it ApyruM OKKYIIPOBAHHBIM apabCKIM TEPPUTOPUSAM).

233 BaxHas yactb paborsl Komurera cocpefoTodeHa Ha pacCMOTPEHMI BOIIPOCOB 110 IIpaBaM 4e/IoBeKa,
BK/TIOYAs JJOK/TAfbl CIeMaabHBLIX MPOIeAyp HeJaBHO yupexaeHHoro CoBeTa MO ITpaBaM deloOBeKa.
Komnurer saciymmsaer 25 TaKuX CrieliaIbHbIX TOK/IATYMKOB, He3aBMCUMBIX 9KCIIEPTOB U IIpeficesiaTenei
pab6ounx rpynn CoBeTa IO IpaBaM Ye/0BeKa 1 B3aMOJEIICTBYET C HUMIL
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Ha I'yMaHNMTapHOe IIpaBo L1 0OOCHOBaHUA CBOMX peKoMeHpaumii. [ocymapcTsa
TaKKe He eIMHOITIACHBI OTHOCUTEIBHO TOTO, 4O Kakoil cTeneny CoBeT ¥, Ipexpe
BCEro, MeXaHU3MbI CIIelMaNbHbIX HPOLEAYp, co3AaHHble ObiBlIeil Komuccmert o
[IpaBaM 4ejioBeka 1 BocrpuHsTbie CoBeTOM?*, TO/DKHBI IPMHMMATD BO BHUMaHIE
MEXIyHapOofHOe I'yMaHUTapHoe IpaBo. HekoTopble rocyapcTBa OIacaroTcs, 4To
u30upareNbHOe pacCCMOTPEHNE OT/Ie/IbHBIX CUTYAIMIi BOOPYXXEHHBIX KOH(/IMKTOB,
ocobenHo Ha bmmxHem Bocroke, MoxxeT ere 6osbie nommtusuposarb Coser, B
TO BpeMs KaK Jpyrye roCyAapCTBa, 3Has O CBOEM IIPOYHOM IIONIOXKEHUN Ha 9TOM
(dopyMe, BBICTYIAIOT 32 OOCY>K/IeHe BOIIPOCOB IIPVMEHEHMA MEXYHAPOITHOTO
ryMaHKMTapHOro Ipasa. KakoBo 6bI Hi ObUI0 perienne, CoBeT He JO/DKEH Oparh Ha
ce65{ q)YHKLU/H/I Pas3/IMIHbIX JOTOBOPHDBIX OPTaHOB II0 IIpaBaM Y€/I0BEKaA, IIOCKO/IbKY
OHJ BHOCSIT HEKOTOPYIO O€CIIPUCTPACTHOCTD B IIOJINTU3/POBAHHbIE HAYe TeOaThl.

OcHoBHas 1enp CoBerTa I10 IIpaBaM 4YeloBeKa 3aK/II0YaeTcsi B TOM, 4YTOOBI
«paccMaTpuBaTh CUTYAL[MV HapYLIEHUI IpaB 4e/oBeKa [...] u mpepmaraTb pexo-
MEHIOAIM I10 HUM». OJIHaKO OH 3aHMMAaeTCA U CUTyaluusAMN BOOPYIKEHHBIX KOH-
(IMKTOB, XOTS TONBKO C TOYKM 3peHMs HpaB 4enoBeka®’. Ilepsas pesosrorys
CoBeTa, IpMHATaA Ha €r0 CaMON NEepBOJi CIIELMATbHONM CECCUN y>Ke MMeNa OTHO-
HIeHMe K TyMaHUTapHOMY IIpaBy, XOTA OHa HasblBanach «Ilonmoxenue ¢ mpaBamu
Ye/IoBeKa Ha OKKYIMPOBAHHON Ia/IeCTMHCKOI Teppuropum»**. BoceMp 13 onnH-
HagmaTy CrienraJIbHbIX CeCCI/If;I, COCTOABIIMXCA K CETOAHAIIHEMY NHIO, paccMma-
TpUBaMN CUTyalit BOOPY>XEHHbBIX KOH(bIH/IKTOB, IIATh U3 HUX — Ha bmokHem
Bocroke®’. Korpa paccMarpuBaeTcs Takast CUTyaLusa®® (Kak 9TO IPOUCXOINT Celi-
yac B otHoweHuu Cypana, Comamu mwim VI3spanna/oKKynMpOBaHHBIX MaleCTUH-
CKMX TeppPUTOPMUIL)**® MM BOIPOC, HAXOAAIMIICS B chepe KOMIETEHIINN MEXIY-

234 «CrnietmajnipHple TIPOLEAYPbI» — 9T0 Oflee Ha3BaHMe MeXaHM3MOB, CO3laHHbIX Kommccueit 1o
IpaBaM YeoBeKa I MCro/b3yeMbix COBETOM IO IIpaBaM 4YeIoBeKa I PaCCMOTPeHNA MO0 CUTyaluit
B KOHKPETHBIX CTPaHaX, IM6O TeMaTM4eCKMX BOIPOCOB BO BCEX YaCTAX Mupa. B Hacrosiiee Bpemst
cymecrByeT 30 TeMaTMYECKMX MAHJaTOB M 8 MAaH/ATOB, KACAIONUXCHA OTHENbHBIX CTPaH. MaH/AThI
CIIeNMa/IbHBIX MIPOLIEAYP OOBIYHO OOS3BIBAIOT TeX, Ha KOTO OHM BO3JIOKEHBI, U3Y4aTh, OCYILIECTB/IATH
MOHMTODUHT, 1aBaTh KOHCYIbTAIMM ¥ MyONNMYHO AOK/IAABIBATL O CUTYaLMM C IIpaBaMy 4eloBeKa B
KOHKPETHBIX CTPaHAaX WIM HAa KOHKPETHBIX TePPUTOPUSAX (MaHZAThI IO CTPAHAM) MM O Cepbe3HbIX
AB/ICHNAX, CBA3AHHbIX C HAPYUICHVAMM IIPAB Ye/loBeKa 110 BCeMy MUpY (TeMaTudecKie MaH/aThl).

235 Cm. Hanpumep: pesomonys CoBeTa 110 IpaBaM denoBeka 9/9, ot 24 centsops 2008 r. o 3aumTe Mpas
YeIoBeKa IPaXKJAHCKNUX /NI BO BPeMs BOODPY>KEHHOro KOHGUKTa, B KoTopoit CoBeT obparmnics ¢
pOchbOil K COOTBETCTBYIOLIMM CIIeLMaIbHbIM mportenypam 1 Koncynprarusaomy komurery Cosera
IO TIpaBaM YeJIoBeKa M MPEJIOXKIII JJOTOBOPHBIM OPTaHaM IO IPaBaM Ye/IoBeKa IIPOJIO/KATh B paMKax
UX MaHJAaTOB PAcCMATpUBATh B CBOEl paboTe COOTBETCTBYIOLVE ACIeKThI 3AIMTHI IPAB YeloBeKa
IPaXKJAHCKNX JIUL] BO BPeMs BOOPY)KEHHBIX KOH(IMKTOB.

236 Coser 110 IpaBaM Yenoseka, S-1/Res.1, 6 July 2006.

237 Vspanns/OIIT (1-s ceccns, uronb 2006 r.), Vispanns/JIusan (2-5, asryct 2006 r.), Vspanns/OIIT (3-s
ceccust, HOsI6pb 2006 1.), Cynan/[apdyp (4-s1 ceccus, gexabps 2006 r.), Vspannb/3amagusii 6eper —
Tasa (6-s1 ceccust, stuBapb 2008 r.), Konro (8-s ceccns, Hos6pb 2008 r.), Vispannn/Tasa (9-s1 ceccus,
despanp 2009 r.), Hlpu-Jlanka (11-s ceccus, mait 2009 r.).

238 Kakue curyanum paccMarpyuBaiorcss COBeTOM, OCYK/JAeTCS /I CTPAHA 33 HAPYLIEHNs WM HagHAYaeTCs
CIIeLMa/IBHBIIT JOKIAAYUK — BCe 9TU BOIPOCHI CTAHOBATCS MPEJMETOM MOJIUTUYECKOI TOPTOB/IN U He
06513aTeNIbHO PENIAIOTCSA Ha OCHOBAHMM 0ObeKTUBHbIX KPUTEPYEB.

239 Ha mpakTuKe CCBUIKM Ha MEXYHAPOJHOE TyMaHUTAPHOE IIPABO YaCTO HOCAT O4YeHb OOLIMIT XapaKTep.
Hepnasnue npymeps cm.: JIok/iaj Ha3HaueHHOro [eHepaTbHBIM CeKpeTapeM He3aBICHMOT0 SKCIIepTa Mo
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HApOJHOTO I'YMaHUTAPHOro Npasa’?’, o KpaitHelt Mepe, CTAHOBUTCS BO3MOXKHBIM

00Cy>K/ieHue IIpaBa, IPYMEHIUMOIO BO BpeMsl BOOPYXXCHHOIO KOHQJIVKTA, YTO B
IPOTUBHOM CJIy4ae He ITaHupyeTcs. [ocymapcra 11 061ecTBEHHOE MHEHIE OYeHb
BHVIMATe/IbHO CIeHAT 3a JYICKYCCUAMU Ha 3TuX Qopymax, u xors B CoBeTe Takue
00CY>K/IeH!s O4YeHb HOMUTU3UPOBAHBI ¥ OCHOBHOE BHUMAHME yIE/IAeTCA IIpaBaM
Ye/I0BeKa, OHM MOTYT MIMeTDb ChepmBaromuil spdexT 1 BBIIOTHATD (YHKLUIO
«IIpefjaHus OIIaCKe IOCTBITHOTO (aKTay.

OpnHUM U3 HOBIIECTB, BBEIEHHBIX BMecTe ¢ cosfjanueM CoBera, SIBILAETCA
YHUBepca/bHas IepUOMYecKas MpoBepKa. DTOT MeXaHMU3M IpefycMaTpyBaeT
[IPOBEPKY IOJIOKEHMsI B 00/1aCTY [IPaB YeJloBeKa B KaKAoM u3 192 rocymapcTts —
yneHoB OOH. Pesomonusa 5/1 KOHKPETHO HMPENOCTAB/AET IOTHOMOYMSA STOMY
MeXaHU3MY [y pacCMOTpeHMst cOOmofeH s inter alia 00513aTe/IbCTB 110 MEXAYHA-
POIHOMY I'yMaHUTAPHOMY IIPaBy. OTO IPaBO YIOMIUHAIOCh B HECKO/IBKMX C/Ty4asx
B IIpoliecce IIPOBEPKY, KOIZiA COOTBETCTBYIOMIAs CTPaHA y4aCTBOBAlIa B BOOPY-
*KeHHOM KoH(ukTe*!!. CChbUIKM Ha HEeTo JeNaich B paboTe JPYrUX MeXaHN3MOB,
Harpumep HoBoro KoHcynprartupHoro xommrera CoBeTa IO IpaBaM 4eJIOBEKa,

KOTOPBIil CIIy)KUT «MO3TOBBIM LIeHTpoM» CoBeTa U IIPefOCTaB/IAeT eMy 9KCIep-

THbIe JaHHble ¥ KOHCY/IbTAL[My II0 TEeMAaTMYeCKMM BOIIpOCaM IIpaB 4YelloBeKa’?,

MexXaHM3MaM CIlellMabHBIX Ipolefyp>* U mepecMOTPEeHHOI IIpoLefiype paccMo-
TpeHUA )KaTIO6, KOTOpas fa€T BO3SMOXXHOCTDb OTAE/IbHBIM JINLIAM U OpTaHU3allAM
poBectn 7o cBefeHuss CoBeTa MHAOPMALMIO O HAPYLIEHNSX IIpaB 4YelloBeka’:.
Takum o6pasom, CoBeT 110 IIpaBaM YeloBeKa IIPOIODKAET paboTaTh C MEXaHM3-

BOIIPOCY O MOJIOXKeHNN B 0671acTy mpas denoseka B Comanu (r-u Fanum Anpragmxapa), A/HRC/7/26, 17
mapra 2008 r; Toknan CrelyanbHOro SJOKIag4MKa O MOJI0KeHNN ¢ IpaBamy yenoseka B Cynane (Sima
Samar), A/HRC/9/13, 2 September 2008.

240 HekoTopble M3 PAcCCMOTPEHHBIX Te€M TaKXKe CBA3aHBI C BOOPY)XEHHBIMM KOHGMKTamy (IBITKH,
HAeMHMKM, TePPOPU3M, MCUE3HOBEHA, BHECY/IeOHbIE Ka3HM U T. 1.).

241 CM., HampuMep, pe3y/IbTarTbl IIPOLiECCA YHUBEPCAIbHOIN IMePUORNYECKON IPOBEPKM, Kacalouiyecs
Vispanns, Kabo Beppe, Komym6yn u Y36exncrana, focTymHo Ha appecy: http://www.reliefweb.int/rw/
rwb.nsf/db900sid/ VDUX-7QBUCS?OpenDocument (noceuierne 28 mas 2009 r.).

242 B coorsetcTBum ¢ pesomonueii 5/1 Cosera no mpasam yenoBexa Korcynpbratusnbiii komnter CoBera
110 [IPaBaM 4e/lI0BeKa, COCTOSMINIT 13 18 9KCIIepTOB, GBI CO3JjaH B Ka4eCTBe «<MO3TOBOro LieHTpa» CoBeTa
u paboraer HOJ ero ympasieHneM. KOHCYIbTaTMBHBI KOMMTET 3aMeHsAET OBIBIIYIO ITOKOMMCCUIO
0 COZIEIICTBMIO OCYIIECTB/IEHNIO U 3aliuTe IpaB denoBeka. PyHkuus KOHCyIbTaTMBHOIO KOMUTETA
3aK/TI0YAETCA B TOM, YTOOBI MPEOCTABNIATD IKCIepTHBIe 3HaHMA CoBeTy TakuM 06pasoM ¥ B TAKOi
(dopMe, Kak OH TOTO 3aIpalInBaeT, CKOHIIEHTPUPOBAB BHUMAHIE I/TABHBIM 00Pa30M Ha PeKOMEH/ALINSX,
OCHOBAaHHBIX Ha V3YYeHMNM M WCCIEOBAHMAX. Takme SKCIepTHble 3HaHMA OYAyT IIepefaBaThCA
TONBKO 10 3ampocy CoBeTa U B COOTBETCTBUM C €TO PE3OJIOLMAMU U IOJ ero PyKOBOACTBOM. CM.:
Koncynvmamusnuviii komumem Cosema no npasam uenosexa: yupexcoexue, JOCTYIHO 1o agpecy: http://
www2.ohchr.org/english/bodies/hrcouncil/advisorycommittee.htm (mocemerne 28 moons 2009 r.).

243 Cwm.: Philip Alston, Jason Morgan-Foster and William Abresch, “The competence of the UN Human
Rights Council and its Special Procedures in relation to armed conflict: Extrajudicial executions in the
“war on terror”, European Journal of International Law, Vol. 19, 2008, pp. 183—209.

244 Cwm.: 3aaBnenue npefcenarenst Coera 1o IIpaBaM 4eI0BeKa, o3araasaeHHoe «CoBeT [0 IIpaBaM YeloBeKa
OOH: uncruryumonanpaoe crpontensctso» (‘UN Human Rights Council: Institution Building’)
(Pesomorysi 5/1), KOTOPBIM YUPEX[AeTcsi HOBas HPOLefypa IIOfAuM SKanob /i PaccMOTpeHUs
YCTOUMBBIX MOJie/ieli TPpyObIX HApYIIeHNIT BCeX MPaB YeoBeKa I BCeX OCHOBHBIX CBOOOJ], O KOTOPBIX
nMeercs HafiexxHas unpopmarus. Pesomonys OKOCOC 1503 (XLVIII) ot 27 mas 1970 r. mocmyxuia
pabodeit OCHOBOII [/Ist cO3AaHms HOBOIT [Iporieypbl mmopadm xanoo.
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MaMI «CIlenuanbHbIX mpouenyp» OOH. Paboune rpymnmsl, IpencTaBUTeNy WK
CrenyuanbHble IOK/IAI4YUKY, YIIOTHOMOYeHHbIe COBETOM JII PAaCCMOTPEHMA KOH-
KPETHBIX CUTYaluil, KOHEYHO, O/DKHBI IPMHMMATh BO BHMMAaHME B3aUMOJIEICT-
BJ€ MeXJly IpaBaMM Y€JIOBE€Ka M T'yMaHUTApPHBIM IPABOM, HO He Je/aly 3TOro
CHUCTeMaTI4ecKu>®,

SKoHOMUYecKul u coyuasnbHbili coeem

OcHoBHolt opran Opranusanyy O6benyHeHHbIX Harmit 11 KoOpAMHALUY 9KO-
HOMMYECKVX U COLMANbHBIX BOIPOCOB, DKOHOMMYECKVIT M COLMA/IbHBIN COBET
(BKOCOC)** umeet ocoboe 3HaUeHNME IS Pa3pabOTKY IOIUTUYECKUX PEKOMEH-
Janyit 1A TocygapcTB-uneHoB u cucrtembl OOH 1o yxperieHnio KoopanHanmm
pesrenpHocty OOH B 06/1acTyt ryMaHUTApHON IIOMOLIM U IIOMOLIY IIPU OefCTBUAX
u karactpodax?”’. Jokmansl, npegcrasnenHbie IKOCOC TeHepanbHbIM ceKpeTa-
peM, ONUCBIBAIOT OCHOBHBIE TYMaHUTAPHbIe TEH/ICHIMIU 1 IIPOOIEMBI, B TOM YICIIE
BO3HUKAIOLIME B XOfj¢ BOOPY>KCHHBIX KOH(IMKTOB, M KIIOYeBble IIPOLIECCHI IO
COBEPIICHCTBOBAHMIO KOOPAMHALIMY B TYMaHUTapHON obOmactn®®, Xots ImaBHOe
BHMMaHUe yfie/AeTCsl HOBbILIeHNIO 9¢(eKTUBHOCTI TYMaHUTAPHOI e TeIbHOCTI
cuctembl OOH, oH Taxxe mpupjaer 60JbIIOE 3HaUYCHNUE Ipo6IeMaM IyMaHUTap-
HOJl JieATeNbHOCTH, ONMpalollericd Ha NPUHINIBI MEeKIYHAPOJHOIO TYMaHNUTap-
Horo npasa**” 1 OcHoBonosnaraomue TpuHIMIb [IBmkerna Kpacaoro Kpecra n
Kpacnoro ITomrymecsnia, Ha ocHoBaHuu KoTopbix IKOCOC fienaeT cBou peKOMeH-
manmm?°,

leHepanbHbIN cekpeTapb 1 yupexgerHns OOH

CoBepIlIeHHO OYeBMAHO, UTO [eHepasbHBIN ceKpeTapb UTpaeT KIOUeBYI0 POIb B
e MMIUIEMeHTAIUY TYMaHUTapHOTO IIPaBa, MOCKOIbKY OH 3aHMMAeTCA MPaKTU-
YeCcKVMI MepaMI /I OpTaHM3aluy AeATeNTbHOCTU APYIUX HeCyfieOHbIX OPraHOB
OOH u nocnegyrolero KOHTPO/A ¥ MOXKET 110 CBOElT MHMUIIMATYBE NIPYUBJIeYb BHU-
maHne Coseta bezomacHocTi K pasnmuuHbM Boripocam®'. JleficTByA IIOf ero pyKo-

245 CM. HampuMmep: [OKIajbl, IIOATOTOBIEHHBIE 6 OMHOUleHUU Oemetl, 3AMPOHYMbIX B00PYHEHHbIX
KoHdnuxmom, Mexanuzmom HAOMOOEHUS U 0OMHUeMHOCHY, CO3TAHHBIM B COOTBETCTBUN C Pe3OIIOLel
Cosera besomacrocTu 1612, mpumeyanue 225 BbIllle, B BBIBOJAX KOTOPBIX MOYTU HE JIENAETCA CCHITOK
na MI'TL

246 Cwm.: I'maBa X Ycraa OOH. 9KOCOC, B cootBeTcTBUM CO cTarbeit 62 YcraBa OOH, MoxeT «enarb
PeKOMEHIALMN B LIe/ISAX IOOLIPEHNs YBaXKeHNs U COOMIOfEH s [IPAB YeloBeKa 1 OCHOBHBIX CBOOO AIst
BCEX».

247 Jlo 2006 r., 9KOCOC pelicTBOBaN B CBOEM KaueCTBe KOOPAMHATOPA TyMaHUTAPHOI MOMOLIM WM Ha
OCHOBaHNM peKoMeHparmit Kommccyn 1o mpaBam uenoBeka, yupexxaeHHoit 9KOCOC B 1946 T.

248 Cwm. nanpumep: A/64/84-E/2009/87, 28 mas 2009 r.

249 Idem, c. 7—9, HanpuMmep, 6e30IIaCHOCTb T'YMaHMTAPHOTO IIEPCOHANA, POCT YNCIA aKTOPOB B Jiefe
OKa3aHNA I'yMaHUTAPHOII TIOMOLIY, IIPOBeJieH)e PA3/INYMA MeX/Y TyMaHUTAPHbIMMU Y BOCHHBIMU VTN
TONMMTUYIECKMMI aKTOPAML.

250 Cwm. nanpumep: Pesomonns IKOCOC 2008/36, ot 25 nronsa 2008 r.

251 Crarpa 99, Ycras OOH.
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BOACTBOM, BepxoBHblit komyccap OOH 1o npaBaM 4e/ioBeKa OTBEYAET 3a IeATENb-
Hoctb OOH B cdepe npas denoseka™?. Kpome koopauHanmy 1 palyioHaIM3aLN
9TUX BUJOB [IeATEIbHOCTI BepXOBHBIII KOMIICCAp HO/DKEH «UTPATh aKTUBHYIO POJIb
B Jie/Ie YCTPAaHeHVsI HbIHEITHMX IIPEIATCTBUI M pellleH)sI HOBBIX 3aJad Ha IyTU K
HOJIHOV peau3aliiyl BCeX IIPaB 4eJIoBeKa U B Jelle HENONMYIeHVS IPOIO/DKCHNSA
HapylIeHUII IIpaB 4eJloBeKa BO BCeM MUpe»*. B cOOTBETCTBUM CO CBOMM MaH-
faToM BepxoBHbIT KOMMCCap HalpaBisa/l HabmofaTesell Mo IpaBaM 4eloBeKa B
CTpaHBbI, I7ie IIPOMCXOAVIT KOHQIVKT, M HadaJl IOCTEIIeHHO 00palaTh BHUMaHMe Ha
COOJIIOfieHIIe MEeKIYHAPOJHOIO I'yMaHUTApHOTO IIpaBa. B TeyeHne HeCKOIbKUX JIeT
Ynpasnenne BepxoBHoro komuccapa 1o npasaM denoseka (YBKIIY) napamsaio
CBOE IIPUCYTCTBME HAa MECTaX, C TeM YTOOBI CIIOCOOCTBOBATH COONIONCHUIO IIPaB
Ye/I0BeKa I OKA3bIBaTh IIOMOIID B YKPEIUICHU) HAIVIOHAIbHBIX MHCTUTYTOB Y Tpa-
JKaHCKoro obmjecTBa”*. OHO pacIIMpIIIO CBOIL OIIEPATUBHBIN MaH/AT, BKITIOYUB B
HEro TeXHUYECKOe COTPYAHUYECTBO, B YACTHOCTH, /I OTIPAB/ICHNA IPABOCYMNA.
[Tostomy pabora 91X «HabIIOfATENEl IO IIpaBaM Ye/I0BeKa» MOXKET OBITh OYeHb
pasHOil — oT cO6opa MHPOpMALUM O HAPYIIEHNUAX B IIPOLUIOM JO IPOBECHMA
CPOYHBIX OIIEpALIL.

B crpemennn 6onee s peKTUBHO YHOBIETBOPUTD IOTPEOHOCTI SKEPTB
BOOPY)XCHHBIX KOHQIVIKTOB U CTUXVITHBIX Oe[CTBUII 3aMeCTUTENb [eHepaTbHOrO
cexperapst OOH o ryMaHMTapHBIM BOIPOCAaM IIpIIaraeT yCUInsA K TOMY, 4TOObI
YIYYIINTh «KOOPAMHALMIO B OOaCTU UpPe3BBIYAIHON I'yMaHUTAPHON HOMOLIN,
oxasbiBaemoli Opranmsanmeit O6benuuHeHHplx Haumit»?”. [lemapraMeHT II0
TyMaHUTapHBIM BOIIPOCAaM IIpY IOAZep>kKe MeXXBefJOMCTBEHHOTO HIOCTOSHHOIO
komurera (MIIK) nomxeH obecriednTs OTCYTCTBME AYOMMpPOBaHNS 1 IPOOEIOB B
TyMaHUTapHOI HOMOIIM ITIyTeM pacIpefe/ieHNs 3aad MeX/y pas/IMuHbIMU yIpe-
x)pernssmu OOH B cooTBeTCTBMU ¢ MX MaHAaTaMu>®. YBelMdyeHue 4ucaa opra-
HU3aLUI, OCYIIeCTB/AIOIUX TYMAaHUTapHYIO [eATeIbHOCTb, M pasHooOpasue
uX 06yIacTeil CIenyannu3alny, UX BO3MOKHOCTEI X METOIOB pabOThI BBI3BAJIO K
JKVM3HU KaK B3aMIMOJIOIIO/IHAEMOCTD, TaK U IYX COIlePHUYECTBA.

252 B pesomonyu A/RES/48/141 ot 20 nexabps 1993 r. [enepanpHas Accambiiest of00puiIa peKOMeHIaIum
BceMupHOIt KOH(pEpPEeHIMN 10 TIpaBaM 4YeoBeKa, coctospiieiics B Bere B 1993 1., n porb BepxoBHOro
KOMMCcapa.

253 A/RES/48/141, 20 gexabps 1993 r., mw. 4(f).

254 VI3 opmunaguary opucos YBKITY 60bUIMHCTBO HAXOMATCSA B CTPAHAX, 3aTPOHYTHIX KOH(IMKTOM.
YBKIIY umeer moppasjenienne OBICTPOTO pearmpoBaHNMs, KOTOpOe IIOfJiep)KMBaeT ero pabory u
[OMOraeT eMy OBICTPO pa3MeCTUThb IepcoHan Ha Mectax. Urobnr mossommts OOH mpensuiers u
OTpearnpoBaTh Ha YXYAIIAIOMIYIOCA CUTYalMio B OONACTH IIPaB YeIOBEKA B PA3IMYHBIX YrO/NKax
mupa, YBKIIY wacto peiicTByeT mo mpocb6am HampaBUTb WM TIOJfIEPKATh MUCCUM VTN KOMMCCUM
0 PACC/Ie[OBAHMIO /I PACCMOTPEHNA OOBUHEHMII B Cepbe3HbIX HapYIIeHMAX IpaB yesoBeka. ITocme
cpoero cosfanua B 2006 1. Iloppasaenenne OBICTPOTO pearvpoBaHMsA HAINPABIIANO MUCCUM VN
KOMMCCHH 110 paccneoBanmio B Tumop Jlemre, B 3amapuyio Caxapy, JInGepnuto, JIusan u Beitr Xanym
(OKKyIMpOBaHHBIE AJIECTVHCKIE TePPUTOPUM).

255 Cm.: Tenepamphas Accambrmess OOH, «Ykpennenue xoopounauuu 6 o06nacmu upe3svbi4aiiHOLL
eymanumapnoii nomousu Opeanusayuu Ob6vedunennvix Havyuii», A/RES/46/182, 19 nexabpst 1991 r. Cm.:
A/RES/63/139, 11 nexabps 2008 r., HoBasA pe30JIOLsA MO 3TOMY BOIPOCY.

256 MKKK un Mexpaynaponnas ®epnepanmsa obmects Kpacnoro Kpecra u Kpacnoro Ilomymecsna
HPUCYTCTBYIOT Ha 3acefanuax MIIK B kauecTBe HabmopaTeeit.
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B cooTBeTcTBUM ¢ MEXHYHApOLHBIM I'yMaHUTAapHBIM IIPaBOM HM OJHA
CTpyKTypa B pamkax cucteMbl OOH He HajiesleHa TOII XKe caMoll 0co00il poJbio,
yro 1 MKKK, — npenocrasieHne xeprBaM KOH(IMKTOB 3aIJUTBl ¥ IOMOII; HO
Bce opranbl OOH TeM 1yt MHBIM 06pa3oM 3aIelICTBOBAHBI B CUTYALVIAX KOH(IMK-
TOB ¥ MOTYT U JJO/DKHBI 3aHMMATbCs IPOO/IeMaMI XKePTB BOHDI B PaMKaX CBOUX
MaHJIaTOB, II0 KpaliHell Mepe Ha IlepyIMeTpax 30H, IOCTPaJaBIINX OT KOHQIMKTA.
Kpome BepxoBHOro xommccapa 1o nmpabaM 4enoBeKa, YIpasieHue BepxoBHoro
komuccapa OOH no prenam 6exxennes (YBKDB)*, BcemnpHas mpojoBOIbCTBEH-
Has nporpamma (BIIIT), Herckuit ¢ponp Opranmsanmu O6benuHenHbIx Harmit
(IOHMCE®)**, TIporpamma passutuss OOH (ITPOOH) u, B MeHbIieil CTeneHn,
Bcemupnas opranusanus spgpaBooxpaHeHms u Opranmsanus OObeIMHEHHBIX
Hauwit o Bompocam o6pasoBanns, Hayku u KynsTypsl (FOHECKO)*? geiictBo-
BaJIU, CpeM PYIUX, B MHTEPecaxX )XepTB KOH(/IMKTOB.

ITo muenuto [eHepanbHOTO ceKpeTaps «[c]TupaHye rpaHu MeX/y TyMaHM!-
TAPHBIMIY LIeJLAMM M LIe/LAMA B 00/IaCTV IIOJIUTUKY Y 6@30IaCHOCTY MOXKET IIPOYIC-
XOJUTD TaKoKe B camux omepanysax Oprannsanuu O6bennHeHHbIx Hannii, mpexpe
BCEro B TaK Ha3bIBaeMBIX KOMIIIEKCHBIX MUCCHUAX, B COCTaBe KOTOPBIX TyMaHUTap-
Has paboTa BefieTCsl OHOBPEMEHHO C pellleHNeM HMOMIUTUYeCKUX Y MUPOTBOpYe-
cKkuX 3a7au»”®’. OH HOATBEpPAIIT KOMIIIEKCHBII IIO/IXOfl B KaueCTBE PYKOBOJAILETO
IpPUHLNUIIA B IOCTKOHQIMKTHBIX CUTYalIMAX>®! U B CUTyaLusax KOHQIUKTA*S, Tam,
rie OOH pacnonaraer cBoei KOMaH/IOM B CTPaHe U OCYIIECTB/IAET KOMIIEKCHYIO
OIlepALVIO 110 HOAAEePKAHUI0 MUPA WIN IIOJIUTUYECKYI0 MUCCHIO JI/I TOTO, YTOOBI
«ofecneynTb MAaKCUMAJIbHYIO CTPAaTETMYeCKYI0 COIIACOBAHHOCTD [EeATEIbHOCTU
onepanuit Opranmsanun OO6benuHeHHbIX Haimii u B3anMopelicTBIE MeEX[y
HUMI». B CKOOPAVHMPOBaHHBIX, HO Pa3/IMYHBIX MOAXOAAX C/IeAyeT KaK MOYXHO
IIO/IHee YYUTHIBATh PasHbIe CYJIbHbIE CTOPOHBI MOMNTUYECKUX M TyMaHMTapHBIX
MaHZaTOB.

OpHako MOMMTMYECKNe, BOGHHBIE ¥ T'yMaHMTapHbIe aKTOpPBHI He BCerfa
IIpecnefyoT OAVHAKOBbIE Ie. YCTAaHOBJIEHNE MMpPA VI MMPOCTPOUTENbCTBO,
HalpyuMep, He ABIATCA OCHOBHBIMHU 3afadaMy TyMaHUTApHBIX aKTOPOB, XOTS

257 lenepanbHblit  cekperapb Opranmsauuyu  O6bepunensbix Hanmit  ynmonHomoumn — YmnpasneHne
BepxoBHOro Kommccapa IO JenaM OeXeHIeB NIeiiCTBOBATbL B KadyeCTBE BEHYILETO YUPEXKICHMA
Opranusaumu O6benuuenHbix Hauwit B 6biBureit FOrocmaBum, [ TOro 4To6bl IPENOCTABUTH
6eXXeHIIaM U IepeMeIeHHbIM JIMIAM 3aIUTY ¥ TOMOIIb (IMcbMO 0T 14 HoA6pa 1991 1., afgpecoBaHHOE
TeHepa/bHBIM CeKpeTapeM BepXOBHOMY KOMMCCapy IO fieaM OeXeHIieB — JMMeeTCs y aBTopa). JTa
ponb ObIIa OATBEPXK/IEHA B 1[e/TOM psijie KOHPIMKTOB 1 ofobpena lenepanbroit Accambieeit OOH (cm.
Hanpumep: A/RES/48/116, 20 gexabpst 1993 r.).

258 FOHMCE® 1 MKKK ocyujecTBiam KpyImHYI0 OIEpaIjiio 1o 3aliTe KeHInH 1 feteit B Kambomxe B
1980 r. (cm.: William Shawcross, The Quality of Mercy, Simon and Schuster, New York, 1984).

259 Iyt 3aIUThl KY/IbTYPHBIX IIEHHOCTEI B IIePUOJ, BOOPY>KEHHBIX KOH(IMKTOB.

260 Cm. Hanpumep: A/64/84-E/2009/87, 28 mas 2009 1., c. 13.

261 Cwm.: JJoknao Ienepanvrozo cexpemapsi 0 MUpocmpoumenvcmee 6 nepuoo cpasy e nocne 0KOH4aAHUs
kondnuxma, A/63/881-S/2009/304, 11 miomst 2009 r.

262 Cm.: Pemenus TenepanbHoro cekperaps — 3acefganue Ilomurirdeckoro komurera 25 mioHs (26 MOHA
2008 r.). 3a Hum nocneposany [lomuTuyeckne MHCTPYKUMY no cmpykmypruvim cesasam YKI'B 6 pamxax
xomnnexcrozo npucymcmeus OOH, 2 mas 2009 1.
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OHV ¥ IIPMHNUMAIOT BO BHUMaHIE BO3JeIICTBIE CBOEI T'yMaHUTapHO paboThI Ha
BO3MOXXHOE IIPUMMpPEHNE IPOTUBHIUKOB M BO3JIEP>KUBAIOTCS OT 000N esTeNb-
HOCTH, KOTOpas MOIZIa Obl HellpefHaMepPEeHHO CII0COOCTBOBATb HACWINIO; OHM
la>Ke pacCMaTpUBAIOT BO3MOXKHOCTD CO3[JaHN IIPOEKTOB, KOTOPbIE MOI/IM ObI pas-
PAOUTD 00CTAaHOBKY HAIIPSDHKEHHOCTY Ha MECTHOM YpoBHe. VIX OCHOBHas 3ajada
3aK/II0YaeTCsl B TOM, YTOOBI CIIACTY XXU3HM Y OOJIETYNTD Ye/loBedecKie CTpaja-
HusA. IlogunmHeHre ryMaHUTApHON [I€ATENbHOCTY IOMUTUYECKUM LE/IAM MOXKET
IPUBECTU K TOMY, YTO IOBCTAHIIbI M/IM 9aCTh HAceleHMA CTaHYT BOCIPMHUMATD
T'yMaHUTapHbIE OPraHM3ALMM KaK MHCTPYMEHTDI Peanu3alyl IOBECTKM IHA UHO-
CTpaHIieB, 4TO OyzieT yrpoXkaTh 6€30I1aCHOCTH IIePCOHaa, CIOCOOCTBOBATH CKell-
TULIU3MY OTHOCKUTEIbHO OTYETHOCTM T'yMAaHUTAPHBIX aKTOPOB M MOXET CUTBHO
HOMeIIaTh II0CTaBKaM He3aBYCYIMOI U 0eCIIPUCTPACTHOI IIOMOIIY B PallOHbI KOH-
bmkTa’®.

Bo Bcex omepanusax, OCyWeCcTBAAEMBbIX Tof srupoit OpraHmsaumnm
O6pbenunennplx Hauuii, 4eTkoe pasimydne JO/DKHO IIPOBOAUTHCS MEXHY IyMa-
HUTApHOM paboTOil M IOIUTUYECKONl JeATeTbHOCTbIO, KOTOpas HAaXOOUTCA B
cdepe xommnerennuy TenepanpHoro cexkperapss OOH. B Toii creneHy, B KOTOpoit
yupexpenus OOH croco6cTBYIOT MMIUIEMEHTAlVM I'YMaHUTAPHOTO IIpaBa, OHU
MOJKHBI TI0/Ib30BaThCs ONPEENEHHON He3aBMCUMOCTDIO, €€ MHOITA Ha3bIBAIOT
«TYMaHMTAPHbIM IIPOCTPAHCTBOM», OT IIOMIMTUYECKMX OpraHoB OpraHusanuu
O6rpenunenHbIx Hatuii 1 6bITb B COCTOSIHMM FaPaHTUPOBATD OECIPUCTPACTHOCTD
CBOMX I'yMaHMTapHBIX oniepanuii. Vimenno nostomy OOH rosopur o «rymanurap-
HBIX [IPUHINIAX TYMAaHHOCTY, HEJTPa/IbHOCTH, OECIPUCTPACTHOCTY U HEe3aBUCH-
MOCTH» «B paMKaX I'yMaHWUTAapHOI HoMou»**!. OgHAKO 3TU IPUHLMIBI MOLYT
HOHMMATbCS [10-Pa3HOMY>®.

MexgyHapogaHbi cyq

MexyHapoOoHbII CYL KaK [DJIaBHBII CymeOHbII opran OpraHmsanyun
O6penunenHplx Hannmit cioco6cTByeT MMIIEMEHTALUN MEKAYHAPOJZHOTO I'yMa-
HUTApHOTO IIpaBa IOCPECTBOM CBOEIl CYLeOHOI MPaKTUKM U CBOMX KOHCY/IbTa-
TUBHBIX 3aK/oueHuit. K HeMy MOTyT 06paTUThCs 3a IOMOLIBIO IIPY YPEeTyINpoBa-
HIA CIIOPA MEX/y TOCYAapCTBaMI, KACAIOUIErOCs IPUMMEHEHN MEXTYHAPOIHOTO

263 Cwm. Hanpumep: An ICRC perspective on integrated missions, Official Statement, 31 May 2005, focTyHO
1o azpecy: http://www.icrc.org/web/eng/siteeng0.nsf/html/6DCGRN (mocemenne 7 aBrycra 2009 r.).

264 Cwm.: S/RES/ 1674 (2006), 4. 21.

265 B 4acTHOCTY IIPUHIMIIBI HENTPATbHOCTH U HesaByucuMoctu. O TomkoBanyuy Tux npunnmmnos MKKK
cm.: Pictet, Red Cross Principles u Iluxre, Octosononazaiousue npunyunot Kpacrozo Kpecma (mpumedanne
93 Bbime). [IpyHINI HeNTPanbHOCTU TO-pasHoMmy TonKyercss KpacubiM Kpecrom n Opranmsanmeit
O6benuuennsix Hanmit (cm.: Umesh Palwankar (ed), Symposium on Humanitarian Action and Peace-
keeping Operations, ICRC, Geneva, 1994, B 4acTHOCTI T/IOCCapuii B KOHIfe foKnafa). Cm. Takxe: Frits
Kalshoven, Tmpartiality and neutrality in humanitarian law and practice, International Review of the
Red Cross, No. 273, November-December 1989, pp. 516—535 1 Maurice Torelli, ‘From humanitarian
assistance to “intervention on humanitarian grounds”?, International Review of the Red Cross, No. 795,
May—June 1992, pp. 228—248.
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TYMaHMUTApHOIO IIpaBa, eciu oba rocypapcrsa npusHanm opucpukio Cympa’.

O6braHo Cyn o6/majjaeT IOPUCAUKIVEN TOTBKO HAa OCHOBAHUM COITIACUA CTOPOH, 1
TOJIBKO TOCYAApCTBa MOT'YT ObITh cTOpoHaMu B ienax”®”’. Korga B MexxiyHap O HbIi
CyZn 06palaloTcs ¢ MpoCcbO0it 3aC/IyIIATh J1e/I0 VIM JaTh 3aK/II0YeHe II0 BOIIPOCY,
CBSI3aHHOMY C BOOPY)XeHHbIM KOHG/MKTOM, CyJ|, COBEPIIIEHHO eCTeCTBEHHO, IPH-
MEHAET MEXTYHApOAHOE I'YMaHUTAPHOE IIPABO, IIOCKO/IbKY B OT/IMYNE OT APYIUX
MEXITYHAapOAHBIX CyI[e6HbIX OpPraHOB OH MOJXET CCbIJIATbCA Ha BCE IPUMEHNMOE
MEXIYHapOJHOE IIPaBo, @ He TO/IbKO Ha OT/e/IbHbIE IO OTPAC/IU WIIN JOTOBOPBI*®.
B pmene Huxapacya npotus Coedunennvix IlImamos Amepuxu CoefyHEHHbIE
IITaTsl, KOTOpBIe paHee MpU3HaMM 0bsA3aTenbHy0 opucaukinio Cyna, Korga oH
6bUT cosaH B 1946 I., oT03Ba/M CBOe IpM3HaHMe mocie pemeHus Cyna, BbIHe-
ceHHoro B 1984 r., xoropoe npusBano CIIA «Bo3mep>kaTbCsA» OT «HE3aKOHHOTO
UCHOIb30BaHMsI CUIbD» IIPOTHMB IpaBuTenbcTBa Hukaparya. Cyn mocTaHOBUIL,
yro Coenyuennple IIltaThl «Hapyummmm cBoe 00s3aTebcTBO 10 [lorosopy o
npyxo6e ¢ Hukaparya He mcnonbpsoBaTb cuny nporus Hukaparya», u npukasain
CoepunennbM IllTaTam BO3MecTUTH ylep0, HaHECEHHBII BOVHOI®. B cBoeM
OKOHYATeIbHOM pelieHUn B dese Koneo Cyn ompenenl, 4To BOOPY)KeHHas Jies-
TEIbHOCTDb YraHpbl B JleMokparndeckoli Pecrry6muke Konro (IJPK) mexpay aBry-
crom 1998 . n uronem 2003 . HapyImIMIa MEX/JyHapOJSHOE IIPABO MIPaB YeI0BEKa
U MeXIYHApOJHOE FyMaHUTapHOe IIPaBO U IOCTAaHOBWI, YTO YraH/a JO/DKHA BO3-
Mmectutb yiep6 JPK?"’. O6a cypeOHBIX pelieHNns1, BO3MOXXHO, KaK-TO ITOB/IVSI/IN Ha

266 TnaBa XIV VcraBa Opranmsanyu O6benuHenHsix Harmit paspemaer Cosery Besomacnoctu OOH
MIPUHYAUTETBHO IPUMEHATH ocTaHoBmeHusA Cyza, HO TaKoe IPMHYAUTENbHOEe IIPYMEeHEeHNe 3aBUCUT
OT IIpaBa BEeTO IIATYU IOCTOSHHBIX WieHoB CoBeTa.

267 Cwm.: cratbs 36, CtaTyT MeXXIyHapOHOTO Cy/a.

268 Cm.: cratbsa 38(1), CraryT MexxgyHapogHOToO Cy/ia.

269 ICJ, Military and Paramilitary Activities in and against Nicaragua, npumedanue 95 Bbie, . 60 n 218.
Coenunennbie llITaTel 0TKasamMCh y4acTBOBATDL B IPOIiecce MOCIe TOro, Kak Cyy OTBepr UX apryMeHT
o Tom, 4yto MC He obmafaer OpuUCAUKIHMEN 3acaymmnBarb 910 fgeno. 3arem CIIA sabmoxmposann
HIpUHyAKUTeNbHOe Obecnedenne ucnonHenus pemenns Cyma CoBeroM besomacHOCTH, YTO CeTano
TIIETHBIMM TONBITKYM Hukaparya mo6utbcs ero BbimonmHeHus. B xonre 2008 r. rmaBa rocymapcrsa
Hukaparya o6paTujics ¢ HOBTOPHOIT IIPocb6oil 0 Bo3MelteHny yuiep6a (17 MUUIMapioB HOIapOB
CIIIA) Ha OCHOBaHMU 9TOTO peleHns cyaa: cM.: Ivan Castro, ‘Nicaragua asks U.S. for war reparations in
aid row’, Reuters, 2 December 2008, focrymnHo 1o agpecy: http://www.reuters.com/article/domesticNews/
idUSTRE4B115920081202 (mocemenue 7 aBrycra 2009 r.).

270 Ompenenus, uto Yranga 6b1a okKymmpyomeii gep>xasoii B Virypu (JPK), Cyxn peruns, uto Yranpa HeceT
OTBETCTBEHHOCTD 33 HApYIIEeHNA MEXIyHapOHOTO IIpaBa IpaB YeloBeKa ¥ TyMaHNTApPHOTO MpaBa Ha
9TOI TepPUTOPUN. DTU BMEHsIEMBIE il B BIHY HAPYIIEHNs BKII0YaIM MXPOKOMACIITAGHbIE MACCOBBIE
ybuitcTBa rpaXkAaHCKMX JINII, TIBITKY U ApyTre GOpMBI HeCUeOBEYHOTO I YHIDKAIOIIETO JOCTOMHCTBO
obpaienys. JJONONHNUTEeNbHbIE UCKM O BO3MELIEHUN ylepba TOBOPWIM O 3aXBaTe YraHJUIICKIMU
CONAATaMy TPaXKJAHCKOTO MMYILECTBA, MOXMUIEHNY I HACHIbCTBEHHOI BepOOBKe HECKONIBKMX COTEH
KOHrojte3ckux jerert Hapogusimu cumamu 060posst Yrauzasr B 2000 I. 1 HenpoBefeHue YTaHAUIACKUMM
CUTAMM PasIndmsa MeXAy KoMOaTaHTaMy M HEKOMOaTaHTaMmM, Kak TOTO TpebyeT MeXAyHapojHoe
rymanutaproe mpaso. Cm.: Case Concerning Armed Activities on the Territory of the Congo (DRC v.
Uganda), IC] Reports 2005, paras. 181—221. JIPK Tpe6oana Beirater 10 Mummnappos gomrapos CIITA
B BI1fle BO3MelleHus yiep6a, HO pelleHe 0 KOMIIEHCALINN C/IeI0BAJIO BBIPAGOTATh B XOfie IePerOBOPOB
MeXJy ABYMA rocyfapctBamu. OfHAKO M3-3a IIUTEIBHOCTY IIPOIiecca eperoBOpoB yperyapoBaHme
CIIOpa MOIJIO 3aHSATb MHOTME TOJBI, €C/IM €r0 BOOOIe MOXKHO ObUIO JOOUTBCS — KPOME TOr0, OYeHb
TPYAHO NIPUHYAUTEIBHO 00eCIIednTD UCIIONHEHE PEIIeHNs O KOMIIEHCALINI.
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COOTBETCTBYIOLIYE TOCYAAPCTBa, HO ellle He ObUIM UCIIONHeHbl. KoHcynbTaTnBHbIE
3aK/IIOUEHNUA O 3AKOHHOCMU S0ePHO20 OPYHUSL I O CHPOUMenbCrmee CreHvl Ha
OKKYNUPOBAHHOU NANECTNUHCKOT meppumopuy ObUIM APKMMY IIPaBOBBIMU MU
HOJIUTUYECKUMI COOBITUAMNIY', HO He IIPUBEIN K MIPAKTUYECKUM U3MEHEHMAM B
COOTBETCTBYIOINX 00/1acTAX. XOTA 3aK/II0YCHIA NMEIOT OIIpefie/IeHHOE BIIVISTHUE U
HOJIb3YIOTCS YBaXKEHMEM, OHM He SIBJIAIOTCA 110 CYLIeCTBY 0053aTe/IbHBIMI B COOT-
BercTBuM co Craryrom Cyna.

ﬂeHTeﬂ bHOCTb permoHaJibHbIX opraHmsaumﬁl

Kak m Opranumsanus O6benmHeHHbIx Haiuii, pernoHanbHble OpraHU3aluy He
3aHMMAIOTCS B MIEPBYIO OdYepelb BOIMPOCAMIU MMIUIEMEHTAINN MeXTYHApPOLHOTO
TyMaHUTAPHOTO IpaBa. TeM He MeHee IOC/IEACTBUA BOOPY>KEHHBIX KOH(IMKTOB
3aCTaBWIN UX YAEIUTb BCe >Ke 0ojblile BHUMAaHMA T'YMaHUTAPHOMY M3MepeHUIo
koHQmuKTa. OHM IPUIAraloT yCUINA He TONbKO K TOMY, YTOObI IIPEfOTBPATUTh
BOJIHBI, €C/IV 9TO BO3MOXXHO, WM, 110 KpailHell Mepe, YAEep)KUBATh UX B KaKUX-TO
paMKax, HO 1 K II0MCKaM MMPHBIX pereHuii. Korga y>xe 60sbliie Hedero Ipennpu-
HATD, 3TY PeIIeHNs JaCTO HAUMHAITCA C elBa 3aMEeTHOTO COXPaHEeHMA TYMaHHOCTHI
B IIBITY 004

Bce BospacTarommii MHTEpeC PerrOHATbHBIX OPTaHM3ALMII K MeXAyHa-
POTHOMY I'YMaHUTAPHOMY IIPaBy HaXOAUT BbIpaXKeHUe Ha HECKONbKMX YPOBHSAX.
Opranusanus amepukanckux rocynapers (OAT)>?, Appuxanckuit coros (AC)*7,
Espomneiickuit coros (EC)** nu Opranusanys 1o 6e30I1acHOCTU U COTPYIHUYECTBY
B EBpornie (OBCE), Hanpumep, Bce cuenany 3asBieHNUsA, OCHOBAaHHbIE Ha MEX[y-
HApOJHOM T'yMaHUTapHOM IipaBe. [Ipr3HaHMe 3HaUeHN MEeXIYHAPOZHOTO IyMa-
HUTapHOro npasa rocynapcrsamu — wieHamu ACEAH crano oueBnpHbIM 671aro-
Iaps CChUIKaM B cTaTbe ee YcTaBa®”>.

271 Cm.: KoHcynpraTuBHOe 3axjoueHye MeXIYHAPOJHOLO Cyfa OTHOCUTENIBHO 3AKOHHOCMU Yy2po3bl
A0epHbIM OpyHcUem unu ezo npumenenus; KoHCynbraTMBHOE 3aKmodyeHne MexayHapOJHOTO Cyna
OTHOCHUTEIBHO NPABOBbIX NOCNIEOCMBULL CIPOUMENbCMBA CHeHbl HA OKKYNUPOBAHHOT NAECHIUHCKOT
meppumopuu, ipuMeydanne 49 Blle.

272 AG/RES. 2293 (XXXVII O/07) Promotion of and Respect for international humanitarian law, adopted at
the 4th plenary session of the General Assembly, held on 5 June 2007.

273 Cm. Hanpumep: CoBer Mupa u 6esomacHocTu Adpukanckoro cowosa, Kommionuke 163-e0 3acedanus,
PSC/MIN/Comm. 4 (CLXIII), 22 December 2008, para. 9 (B JOKyMeHTe OCYXXAIOTCS HAIafeHs Ha
IPOKJAHCKUX JIALL M COTPYAHMKOB I'yMaHMTAapHbIX opraHmsauuit B Comann). IleHTpanbHblit opran
MexaHnsMa IO HPeJOTBPAIICHNIO KOHMIMKTOB, YIPAaBIeHMIO KOHQIMKTAMM U UX paspelieHnio
(LTenTpabHbLil OpraH) Ha yPOBHE I7IAB TOCYJAAPCTB U IIPABUTENbCTB, KommioHuke cedomoil ouepedHoil
ceccuu, Central Organ/MEC/AHG/Comm. (VII), 3 February 2003, para. B.4 (B joxymenTe Cofiep>KuTcs
IPM3BIB K YBAKEHNUIO IIPAB YesioBeKa U rymManurapHoro npasa B Kor x'VByape); LleHTpa/ibHbIl Opran
Ha ypoBHe 110c710B, Kommionuxe 86-ii ouepedroti ceccuu, Central Organ/MEC/AMB/Comm. (LXXXVI),
29 October 2002, para. B.4 and D.4 (moxymenT npussiBaer croponsl B IPK u JIubepun cobmonars
TyMaHUTApHOE IIPABO).

274 Ocobenno uepes opraubl Cosera EBpomnsl. Cm., B yactHocTi: the European Guidelines on promoting
compliance with international humanitarian law (IHL), Official Journal of the European Union, 2005/C
327/04.

275 Cm.: Article 2 of the ASEAN Charter (Bctymmn B cuy B gekabpe 2008 r.): kKACEAH n ero rocygapcrsa-
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OnHaKO OHM He OTpaHMYMBAIOTCA IPUHATHEM Pe30JIIOLMIl; OHUM CTa-
PaIOTCS UIpaTh POJIb IOCPENHMKOB VM YaCTO HAINPAB/IAIOT B 30HBI KOHQIMKTOB
HabmonaTenell ¢ MUPOKMM MaHIATOM, KOTOPBIl HepeKO BK/IIOYaeT KOHTPOJIb
HaJ coOJIofieHeM 9TOro IIpaBa, B 4acTHOCTM B EBpome. EBpomerickue HaOmo-
JlaTen, Ybs OCHOBHAA 3ajlada 3aK/I04Yaaach B TOM, YTOOBI B COTPYHHUYECTBE C
OBCE cneputb 3a co6MoneHNeM COIAIIeHNIT O IPeKpallleH!) OTHs B ObIBIIEN
IOrocnaBuu®, Bckope CTamy y4acTBOBAaTh B I'YMaHUTAPHBIX ONEPALUAX, TAKMX
KaK IIOCellleHNs TIOPEM U COIIPOBOXK/ICHNE KOIOHH aBTOMAIIVH. 3a YKpeIIeHVeM
OBCE B kadyecTBe MHCTUTYTa?”’ IOCTIEOBATIO 3aMETHOE IIPUCYTCTBIE €r0 HabIi0-
materneit Ha bankanax n IOxnom Kaskase. ITapmamentckas accambriess CoBera
EBporbl ocyliecTBIIa HECKOTIBKO MICCHIL II0 YCTAHOB/ICHUIO (PAKTOB B CTPAaHAX I
Ha TeppUTOPUAX, IOCTPALIaBIINX OT BOOPY>KEHHBIX KOHMINKTOB (M1 Apyrux popm
HaCWINsA), 9TO IIPUBEIO K IMPUHATUIO PE3OJIIOLMII U PeKOMEHIALWIT, B KOTOPBIX
3aTparmBasuCh BOIPOCH TYMaHUTAPHOTO XapakTepa®®. Peanusarys momoxeHuit,
cpOpMYIMPOBAaHHBIX B IPUHATBIX PEKOMEHJJALINAX, BMEHAETCA B OOSI3aHHOCTD
Komurery MuHucTpoB. AQpMKaHCKUII COI3 HaKOHEI Hadal UrPaTh 3aMEeTHYIO
POJIb Ha MeCTax B paMKaX, yCTaHOBJICHHBIX /IS IIPeSOTBPALeHNS U YPeTyIupoBa-
HYSA KOHQ/IMKTOB 1 yripasieHus umu B Kanpe B mone 1993 r.>”

Ecin perronanbHble OpraHu3anyy KOHTPOIUPYIOT COOMIOEHNEe MEXY-
HapOJHOI0 I'yMaHUTAPHOrO IIPaBa, TO, KOHEYHO, 9TO LO/DKHO IOTIOXKUTEIbHO CKa-
3aTbCsl Ha €r0 MMIUIEMEHTAIMM, HO IIOJINTUYECKII 110 CBOEIL CyTU XapaKTep 9THX
OpraHU3aLNI MO>KET OTPAa3UThCA VM HA X OIEpALVIAX Y HOIZA IOBEPrHYTh Olla-
CHOCTM PaboTy I'yMaHUTapHbIX areHTCTB, KOTOpasi JO/DKHA OCYIeCTBIIATLCA Oec-
IPUCTPACTHO U OCTABATHCS He3aILATHAHHON ONUTIYIECKUMM COOOPaKEHNUAMIL

YJIeHBI ICIICTBYIOT B COOTBETCTBIM CO CTIYIOIMMI IPUHIMIAMIL: . .. (j) cobmopator Ycras Opranusanum
O6benyuennpix Haumit 1 MeXyHapO#HOe IPaBO, BKIOYAs MEK[YHAPOLHOE 'yMaHUTApHOE IIPaBo,
TOKYMEHTBI KOTOPOTO MOATICAHBI TocyapcTBamy — dneHamun ACEAH».

276 Cm.: the Brioni Joint Declaration by the Yugoslavian government and the European Troika of 7 July 1991
following the Slovenia war (omry6mukoBano B Mercier, mpumedanue 131 Bie, c. 260—266), TOKyMeHT
IIPEIOCTAaBI/I €BPONEIICKMM IOCPeHMKAM IIMPOKMII MaH/aT B oTHoueHuu 6ymymero FOrocmasckoit
Depeparyu 1 IPOIOXKIII Iy Th K pasMelreHnio muccyun Habmogareneit OBCE.

277 Muccyun OBCE ABRAIOTCA MHCTPYMEHTaMI 10 MPEJOTBPAIIEHNI0 KOHMIMKTOB U UX YIIPaBICHMUIO.
OtHocurtenpHO rymaHmrapHoro mpasa cM. rmaBbl VII u VIII Kodexca nosedenus, kacaioujezocs
B0eHHO-NONUMUMECKUX acneKmos 6Oesonacnocmuy, npuHsaToro Ha Kondepenumn mo 6esomacHoCTH
u corpypHmdectBy B EBpome, Bymamemt, 1994 r. Otor Kopekc HamoMuHaeT rocygapcrsam o6 mx
006513aHHOCTSIX B COOTBETCTBUM C MEXIYHAPOLHBIM I'YMAaHUTAPHBIM [IPABOM, OCOOEHHO B OTHOLICHUNI
pacrpoCTpaHeHNsA 3HaHMIT 1 MHPOPMAIIMN ¥ TTOATOTOBKM. «COOTBETCTBYIOLIME OPTaHbl, MEXaHU3MBI 1
npouenypbl OBCE ncnonb3yoTcs s oLeHKH, 0630pa 1 yIydLIeH s, e/ HeOOXOAMMO, BBIIOTHEHNS
sroro Kopekca» (Imasa IX).

278 Cm., HampuMep, pesomonun 1633 (2008) n 1857 (2009) o mocmencTBUAX BOVHBI MeXAy Ipysueit u
Poccueii.

279 CosMmecrHas oneparus Adpukanckoro cowosa n Opranusamyn O6bennnennsix Hauwit B Japdype
6pi1a caHKIMOHMpOBaHa pesommonueil 1769 Cosera Besomacroctn ot 31 mionsa 2007 r. [leitctBys B
coorsercruu ¢ Dnasoii VII Yeraa Oprannsarnmu O6benunennsix Harmit, Coser mopyunn OHAMI]T
HPUHATb HEOOXOAMMBIE Mephbl B IOJAEPXKKY MMIIeMeHTarmy Mupsoro cormamenus no Japdypy, a
TaK)Ke IPeOCTABUTh 3ALUTY er0 ePCOHATY M I'PAKAAHCKIM /IMLaM «be3 yiiep6a Ijis OTBe TCTBEHHOCTI
npasutensctsa Cyganar. Odunuansao KOHAMM]I Hadana oneparyn 31 gekabps 2007 r.
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HdeAaTenbHOCTb NPaBUTENbCTBEHHbIX U HENPaBUTENbCTBEHHbIX
opraHusauumn

Ha ocnoBanuu crarbu 1, o6uieit st yerbipex JKeHeBCKMX KOHBEHLWIT, TOCYfap-
CTBa PaCIIONAraiT, KaK y)ke ObUIO YKa3aHO BBIIIIE, IIMPOKIM JMAIIa30HOM CPECTB
JUIsI BBITTOTTHEHNST CBOETO 00513aTe/IbCTBA [0 00eCIedeHnI0 COOMI0IeHsT MeX/yHa-
POJHOrO 'yMaHUTAPHOTO IpaBa. B 9TOM OTHOLIEHM!) BO3MOXKHBI CaMble pa3Hble
[eViCTBYSI — OT IOATOTOBKY B 00/IaCTH IIpaBa B paMKaX BOEHHOT'O COTPY/HIYIECTBA
JI0 TIPEJOCTAB/IEHNsI IOTUCTIIECKO MH(PPACTPYKTYPBI /L1 CORECTBIS TyMaHM!-
TapHbIM omnepanyaM. IIpaBuTenbcTBeHHbIE YUPEXKIEHU 4acTO IPUCYTCTBYIOT B
CUTyanMsax KOH(IMKTA ¥ IPeSoCTaB/IAT (PUHAHCOBYIO U (M/1M) MaTepuarbHYIO
HOJIIeP>KKY TyMaHUTAPHBIM OpraHm3anusamM>’ Wiy HadYMHAKIT [IeiiCTBOBATh CaMI
IUIst OOTIeTYeHNsT TSDKEIOTO IIOJIOKEHMsI SKEePTB BOMHBI'. DTO e€CTeCTBEHHO, YTO
olleparny ¢ y4acTyieM IPaBUTENbCTB Beerfa OyiyT paccMaTpuBaThCs C HEKOTOPBIM
[Of{03peHNeM, OCOOEHHO eCy TPENOCTaB/ISEMbIMY TYMAaHUTAPHBIMM YCIYTaMu
IIOJIb3YIOTCSL U ONIIOHEHTDbI 3aKOHHOT'O IIPAaBUTE/NILCTBA CTpaHbl. bosee Toro, mpu
OCYIIIeCTB/IEHNN OIlepaliuil B CTPaHe, pasfupaeMoil KOHQINKTOM, HEerko OIpo-
Beprarb OOBMHEHVSI BO BMEIIATEIbCTBE BO BHYTPEHHIE JieIa.

CeropHsiiHMe KOHGINKTHI U Ype3BbIYaiiHble CUTYAl[I BeCbMa pasjmya-
FOTCSI [T0 CBOEMY XapaKTepy, HAPsDKEHHOCTH 1 MacuITabam. B KaXoM 1 Kaxjoi
U3 HUX BO3HMKAET CBOIT HAOOP r'YMaHUTAPHBIX TOTPEOHOCTEN 1 TIOSIBIISIOTCS CBOU
ocobbie orpanndeHusi. [Ipy TakOM HEBEPOSTHOM pasHOOOpasuy ryMaHUTAPHBIX
nOTpeGHOCTel Ha/mM4ume CaMblX PasHbIX HENPaBUTEIbCTBEHHBIX OPTaHM3ALIMI
(HIIO) cepbe3Ho moMoraeT cfeniaTb OTBETHBIE AECTBUSA Oojiee TMOKMMU 1 ajieK-
BaTHbIMU. Bo Bpems BortHbl HITO ocyIiecTB/IAI0T IpaBO MHULIMATUBBL, IIPEyCMO-
TPEHHOE /Il MeXXIYHAPOJHBIX ¥ HEMEX/JYHAPOIHBIX KOHPIMKTOB?2. DTO mMpaBo
npuHagnexxutr He tonmbko MKKK, HO MoXeT oCyIIecTBIATbCS «I000I [pyroi
6ecrpuCTpacTHOI ryMaHUTAPHOI opraHusanyei». Bo Bpems konpnukros HIIO
YaCcTO 3aIONHST MPOOENbl, OCTaB/IsieMble MEX/YHAPOIHBIMI OPTaHM3aLMsIMIY;
OHU OOBIYHO 3aHMMAIOTCSI KOHKPETHBIMU IIPO0OIeMaMit, M HEKOTOPbIE U3 HUX IIPO-
BOZIAT OIlepaliMy B Pas3HbIX 4acTAX Mupa. IlpuMepamy MOryT HOCIY>XUTb «Bpauu
6e3 epanuy», Hopsexckuit komnrer nomoum (NORWAC), MexpyHaposHbii
komutet cunacenns, CARE, Komurer cnacennsa gereir, OKCOAM u Vcmamckoe
obijectBO oMo, VIX HesTenbHOCTh OXBAThIBA€T MHOTO obmacteit — OT ryma-
HUTAPHOI [OMOINM B YPE3BBIYANHBIX CUTYALMAX, [eATeTbHOCTH 10 6opbbe ¢

280 PasnnuHble fHermapTaMeHTbl, OTBeYAlOLMe 3a OKasaHMe YPe3BBIYAIHOM IIOMOIM WIM IIOMOLIM B
PasBUTUM, YaCTO IIPEJCTABIEHBI B IIOCONLCTBAX CBOMX CTpaH, Hampumep Kamajckoe areHTCTBO
MmexxpyHapopHoro passutus (KAMP), MUHKMCTEPCTBO MEXIYHAPOLHOTO pasBuTus Bemmkobpuranum
(MMP), AreHTCTBO MEXIyHAapORHOrO cOTpyAHudectBa B obmactu passutus (CUJIA), AreHTcTBO
Coepunennpix IlITatos o mexxpynapogsomy passutuio (USAID). Taxoke, Ha pernoHanbHOM ypOBHE,
Bropo EBporeiickoro coobiecTBa 1o rymannTapHsiM Bompocam (BECI'B).

281 Corps Suisse dAide humanitaire, Gesellschaft fiir Technische Zusammenarbeit, etc.

282 Cm. nampumep: Philippe Ryfman, ‘Non-governmental organizations: an indispensable player of
humanitarian aid, International Review of the Red Cross, Vol. 89, No. 865 March 2007, pp. 21—45; n
Mario Bettati and Pierre-Marie Dupuis (eds), Les ONG et le Droit International, Economica, Paris, 1986.
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MVHHOJ OIIACHOCTBIO M IMEPBUYHBIX YCIYT 3[[paBOOXPAHEHNA IO NIPAB Y€IOBEKa,
yperynmpoBanus KOH(IMKTOB, JEMOKpAaTUY M IIPABOBOI IIOMOILY, U IPOCTH-
paercs manblie, B chepy pasBUTHs, CETIbCKOIO XO3sIICTBA, TOProBIN, 00pa3oBa-
HIsI, TEH/IEPHBIX OTHOLIEHMII, OKPY>KAIOIIeN CPEebl U Jajke TETeKOMMYHUKALIL.
MHorne opranusanuu Co4eTaroT LeIblil PAL 3TUX BULOB AeATeNbHOCTHU U IIPOCTO
[00ABIAIOT K HUM F'yMaHUTapHYIO moMolb. OHY OKa3bIBAIOT HOEP)KKY pasind-
HBIM KOHKPETHBIM I'PYIIIIAM JINILI, TAKUM KaK JI€TH, )KeHIVHBI, IIpecTapesble, 1ia
C OrpaHMYEeHHBIMM BO3MOXKHOCTSIMIY, O€XEHI[pl, MI[A, IepeMelleHHble BHYTPYU
CTpaHb, 1 JINII, NIyliye YOeXna.

Korpa oHM crankmBaloTcsi ¢ HemsOMpareIbHBIMU aKTaMy BOWHBI, CyM-
MapHBIMM Ka3HAMM M IBITKAMM, 3aXBaTOM T'yMAaHUTApHOJ IOMOIIY, PONIb 3TUX
OpraHM3anNil He MOXXET OTPAaHMYMBATHCA IMPOCTO IOCTABKAMM MEIVIVHCKON U
MaTepHaIbHOI IOMOIIY; MHOTME M3 HUX ITI03TOMY IIOCTENEHHO JOIOMHAIT CBOU
[eICTBYS B Ype3BbIYAHBIX CUTYALMAX MEPaMI II0 3allNTe >KepTB KOH(IMKTOB.
Jpyrue HeNpaBUTEIbCTBEHHbIE OPTAaHM3ALMM TaK M COCPENOTOYMBAIOT BHUMA-
HIe Ha 3TOM caMoll Hp06neMe. Takme oprammsanuy, xak XplomaH Paiitc Yory,
MexpyHapogHas aMHUCTHA ¥ MeXAyHapogHasa KOMUCCHUA IOPUCTOB, BBICTYIIAIOT
B OCHOBHOM 3a YBa)KEHIJIE IIPaB 4eTI0BEKA, OCY>K/jasA HapyLIeHNA, ¥ TOXKe BCe Jallle
CCBITAIOTCA Ha TyMaHUTAapHOE IIPAaBO B CBOEN apryMEHTALWN, JKelas IpUBIeYb
BHUMaHe K HapyIIeHNsIM IIpaB 4e/I0BeKa B IePYOJ;, BOOPYKeHHBIX KOH(IMNKTOB.

BbiBOAbI

CyuiecTByeT o4eBMHAA HANPXKEHHOCTb — M JaKe TPEeHUA — MEXMY 3allUTO
JKEPTB BOJIHBI B pasrap CpaKeHWil ¥ CyJgeOHbIM HafI30pOM, MEX/Y COIVIacieM Ha
IeiCTBUA U NPUHYAUTE/IbHBIMM MepaMM, MEXIY TyMaHUTapHOM [eATeTbHOCTDIO
U OCY>KJEHMeM HapyLIeHWT U MeX/ly 0eCIpUCTPACTHBIM I'yMaHUTapHBIM IHOJXO-
IOM U TOMUTHYECKUM IIOAXOMOM. YIYYIIUTb IIO/I0’KEHNE YKEPTB BOOPY>KEHHBIX
KOHQIMKTOB — 3HAYUT IIPUMEHUTD aJleKBaTHOE COYeTaHUe PA3/IMIHBbIX CPENCTB,
UCIIO/Ib3YSl X CPaBHUTEIbHbBIE NIPEUMYILECTBA. ITO IMPEXIe BCETO MOKHO IIPO-
VICXOJMTDh Ha MeCTaX, a Ha IVI00aJIbHOM ypOBHE HEOOXOIMMBI LIIATU B IIOJJEPXKKY
TaK/X MHUIMATUB.

MexxpyHapofiHO€ TyMaHMTApHOE IIPAaBO M €r0 MeXaHM3Mbl OCTAITCA
CKPOMHOJI peakiyell MeX/yHapOJHOrO IIpaBa Ha BOOPY)KEHHble KOH(IMKTBL
CeropHsA MeXAYHapO/HbIe JeiICTBIA 110 IPUHYX/IEHNUIO K COOMIOfIeHNIO TIpaBa Bce
ellle ABIATCA UCKIIOYEHMEM B OTCYTCTBME L€HTPAIM30BAHHON CUCTEMBI IIpa-
BOIIpYMeHeHM . VIMEeHHO BOIOIOIIVIe JO/DKHBI OBITh TOTOBBI U CIIOCOOHBI BBIIIOJ-
HUTb HOPMBI IIPaBa, a KOHTPOJIbHbIE ME€XaHMU3Mbl IIPOCTO OCHOBBIBAIOTCA Ha UX
corlacuy U BoOpocoBecTHOCTY. [yMaHUTapHOE IIPaBO JIy4llle BCEro NMOAXOAUT K
OCYIIIeCTBIEHIIO KOHTPOJIA HEIIOCPEICTBEHHO Ha MeCTaX 1 HAaIIpaBJIeHO Ha IIpeJio-
CTaBJIeHJe 3AIUThI ¥ IOMOIIY HAIIPAMYIO >KepTBaM BOOPY>KEHHBIX KOH(IMKTOB.
Ilenb 3aximo4aeTcs B TOM, YTOObI OXBAaTUTD 6CeX JINLL, TOCTPAAABIINX B pe3y/IbTaTe
BOOPY>KEHHOT'O KOH(IMKTA, YTO OT/IMYAETCSA OT OIPAaHMYEHHOro CyfeOHOro mof-
XOfia, KOI7ia BO BHMMaHMe IIPMHMMAIOTCS TOJIBKO >KepPTBbI HapyIleHNII NIpaBa.
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OpHaKo 4YTOOBI YCIIELIHO [eliCTBOBaTb, MEXHIYHapOJHOe TyMaHUTap-
HOe IIPaBO HY)X[AeTCs B IONMUTIYECKOM fapiaeHyn. Ecmm aToro TpebyoT mHTe-
Ppechl JKepTB, CIefyeT 0OpaTUTbCS 3a IOMOLIBIO K FOCYHapCTBaM — yYaCcTHUKAM
JKeHeBCcKUX KOHBEHLMII B CIIYy MX 00s3aTelIbCTBa 0becnevusamv coOnwooeHue
MEXIYHApOJZHOTO 'yMaHUTAPHOIO IIpaBa B COOTBETCTBUM CO CTarbell 1, oOrmet
mia derbipex JKeHeBcKuX KoHBeHLMI. [yMaHUTapHOe IIpaBO [eEICTBUTEIBHO
IpU3bIBAeT TOCYAAPCTBA IIPUHATD MOTUTHYECKNE Mepbl, KaK B MHIMBUIYaIbHOM
HOPsIfIKe, TaK 1 KOJIEKTUBHO, Yepe3 Oprauusanmnio O6begHeHHbIx Hanmit, 4T0651
3aCTaBUTD BOWININX BBIIOJHUTD Npefnycanus npasa. CoeT IO IIpaBaM 4e/o-
BeKa 00CyX[jaeT cUTyaluyu BoopyxxeHHoro konukra u Coser besomacHocTy, B
YaCTHOCTH, CTAPACTCsl YCU/IUTD 3alIUTY IPAXXJAHCKOIO Hace/IeHVsI Ha MeCTax, BPy-
Yasg MUCCHAM IO NMOAJEP>KaHMIO MUPa MaHJAT Ha AEATEIbHOCTD 110 3allVITe VJIN
IBITASACh CO3/IaTh IIOJINTUYECKYI0 06CTAaHOBKY, CIIOCOOCTBYIOLIYIO T'YMaHUTAPHOMY
IOCTYIY. B MCKITIOUUTENIBHBIX 00CTOATEIbCTBAX JIMIID BOCHHBIE CPECTBA MOIYT
0Ka3aTbCsl eIMHCTBEHHBIM CIOCOOOM IONIOXMNTb KoHel yomiictBaM. OOBIYHO B
PeIIeHNAX 9TYX 10 CYTU CBOEI IOIMTIYECKUX OPTaHOB OeCIIPUCTPACTHBII IOIXO/
He BCerfia MOXKeT OBITb FapaHTHPOBAH, U «OTBETCTBEHHOCTb I10 3aLIUTE» OCTACTC
HaMepEeHHO HesCHBIM HOHATHEM.

J Bce >ke MeX[yHapOJHOe 'yMaHUTapHOE IIPaBO YTPAaTUT raison détre,
€CJIU IIOTINTYIKE OYieT OTaBaThCs IPeANIOYTeHNe Iepef] COOOpaXKeHIAMI IyMaHU-
TApPHOTO XapaKTepa: caMa CyTh MeXK/IyHapOJHOTO TyMaHUTapHOTO IIpaBa 3aK/Iioda-
eTcsl B TOM BOopasferie, KOTOPBIil OHO Co3faeT MeXAY ius in bello n ius ad bellum,
C TeM 4TOOBI KepTBaM MPEROCTAB/IS/IICH 3aITa Y IOMOILIb, KAKOBBI OBI HI OBIIN
npuunHbl KoHGMKTa. Korga cTOpoHbI B KOH(IMKTe INOBCEMECTHO HApYIIAIOT
caMble OCHOBHBIE HOPMBI, @ ME>XIYHapOHOE COOOILIeCTBO He CIIOCOOHO WIM He
JKe/aeT IPUHATD 60JIee CMeIble Mepbl /IS TOT0, YTOOBI IIO/IOKNUTH KOHeL] Hapylle-
HVSIM W JJaKe KOHQIMKTY, [yMaHUTapHasI AesATe/IbHOCTD, He CBS3aHHas C KaKOli-
MO0 IMOMUTIYECKOI IOBECTKOM JHs, 9aCTO OCTACTCS eAMHCTBEHHBIM CPEICTBOM
3al[UTDI, BO BCAKOM CIy4ae IJIS >KepTB KOHQMKTA. VcIonbp3oBaHye ryMaHUTap-
HOII JIeATe/IbHOCTY B KadeCTBe IOJMUTUYECKOTO MHCTPYMEHTa U ee MHTerpauus
B IOJIUTUKY AEIAIOT 'yMaHUTapHBIE ONEepaluyl 3aJIOOKHUKAMU IIOIUTUYECKUX U
BOCHHBIX aMOVIINIL, JIKAIUX B OCHOBE KOHQIVKTA, YTO MelllaeT I'yMaHUTapHOMY
JOCTYIIY K XepTBaM.
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