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INTRODUCTIOTNW

For a long time past a number of National Red Cross
Societies have put questions to the International Committee of
the Red Cross (ICRC) as to the interpretation of particular
clauses of the Geneva Conventions, or as to the best way of
dealing with particular cases in accordance with the provisions
of the Conventions. Questicns of this kind, the frequency of
which has incresased since the drawing up of the nsw Conventions
of 12 August 1949, also reach the Committee from Governments,
international organizations, private undertakings, or sven
individuals.

Such questions show the impoirtance which the ques-
tioners attach to the Geneva Conventlons; and they are & proof,
which is highly appreciated, of the confidence they have in the
opinions of the ICRC, both because of its experience in these
matters and also in visw of the part played by it in the pre~
paration of the texts of the Conventions. The ICRC is accordingly
anxious to reply as fully as possible 1o these questions, but
must at the same time make clear -~ here and at all times - that
it is not qualified to give authentic interpretations of the
Conventions, since that rests only with the States parties to
the Conventions acting in muiual consultation.

Some of the questions submitted to the ICRC are of
general interest, and may concein more Red Cross Socleties than
one. The ICRC #thinks that National Societies would be glad to

be informed in future of the replies which the Committee gives




to those questions which have this general character. The
Committee has accordingly decided to inform them from time to
time as to the contents of its replies (after eliminating all
individual features of the questions out of respecf for the
implied wish of the questioners) in the form of "Information
Notes" (1).

The present Note contains replies given by the ICRC
0 certain recent gquestions.

The opinions expressed are provisional in character,
where they relate to questions which ths ICRC will have occasion
to consider in further detail in the Commentaries on the 1949
Conventions which it has in preparation. It is to be hoped that
the present publication, the first of its kind, will be welcomed
by the National Societies. The CICR will be grateful to them for
any observations or suggestions they may desire to make on the
subject.

— R wm mm m g ke e mw e eme

(1) The replies are grouped under general, well recognized
headings. They are prsceded, where thought fit, by a few words
of explanstion in brackets, and are accompanied by references
to the Articles of the Conventions to which they may refer.
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USE OF THE DISTINCTIVE EMBLEM

EMost of the guestions put by the Red Cross
Societies deal with the use of the distinctive
embler under the new Genava Conventions, These
enquiries reflect the anxiety of the National
Societies;, both in regard to the regular use
of the smblem and in regard to its protection.
The ICRC cannot but be delighted at the anxie-
ties of the National Societies, on which it
can only congratulate them. To meet their
wishes in this connection, the ICRC has al-
ready had occasion to offer them certain
general and extensive indications on the
problems concerned by msans of various re-
cent publications. {1)

It seemed desirable howsver, in order
to illustrate these general indications by
practical examples, to include below a cer-
tain number of replies given in particular
caseés on which the opinion of the Committee
was requested. |

USE OF THE EMBLEM ON FIRST-AID CHESTS AND KITS.
(First Convention, Article 44).

Article 24, paragraph 4, of the Geneva Convention of
1929 (Wounded and Sick) and Article 44, paragraph 4, of the
First Geneva Convention of 1949, which corresponds to it, con-
template a single instance where, gquite apart from a comnection
with the National Red Cross Societies but under its authority,
the purely indicatory sign might be used - to mark, namely, the
position of First-Aid stations, intended only for the frese treat-
ment of sick or injured civilians.

ey S e o aa ek e oy ShS bl fpry g e - g 2

(1) Analysis for the use of National Red Cross Societies,
Vol. I, pages 76 ff., The Sign of the Red Cross and the
Repression of abuses of the Red Cross Emblem, by J.5.Pictst,
1953, Model ILaw for the Protection of the Emblem and Name
of the Red Cross, 1951.




The following ars two very widespread and well-known
cases of such uss. In public demonsirations, where there is a
large crowd, aid~stations are thus indicated. Similarly highway
aid~posts are a familiar sight on main roads, where they ssrve
in case of motor accidentis.

A nunber of National Red Cross Societies have asked
the International Cemmilttee of ths Hed Cross as to the possibil-
ities of also using the Red Crcss emblem on First-Aid chests in
public places, and on boxes or kits gold {to individuals. A dis-
tinction has to be made between these two cases.

I. First-Aid chests in Public Placas,

In certain countries a Red Cross emblem is shown on
chests containing First-Ald remedies for persons who are the
victims of accidents or ars taken ill. Such chssgts or cabinets
are placed in conspicuous positisns in public buildings such as
large stores, factorise, railway carriages ané sircraft.

Juch use is contrary neither to the spirit nor the
letter of the Convention, so long as tha provisions of the Ge-
neva Convenitiens are duly obssrved. The following are the con-
ditions resulting from paragraph 4 of Article 44 of the First
Geneva Convention of 1949 3

{a)} The use must conform to nunicipal law.
States have thus the possibility of resiricting
it or subjecting it %0 such additional safe-
guards &5 they may consider desirable {consent
of an official authority, supervision and so on).

(b) Use of the emblem is sphject tc express author-
ization. Tacit agresment is not therefore enough.
Subject to what we have said under (a), such
authorization can be 'given only by the National
Societies of the Red Cross (Red Crescent, Red
Lion and Sun). This right of giving permission
doas not belong to any other Society or even to
the State; nor can the Red Cross Societies de~
legata it.

&

{c} First-Aid posts must be used exclusively for
the sick and woundad, and their aid must be
given Frea, In this way the idea which attaches
%0 the emblem is safeguarded. From the moment a
charge is made or medicines soid. the suthor-
izatinn should be withdrawn.



() This uvse is permissible only in peaceitime.
As soon as a country becomes party %o a2 con-
flict, such emblems must disappear throughout
its territory. This may appear harsh, when ii
is considered that the purposes for which per-
mission is givem do not lose their raison d'Gtre
in wartime. The stipulation is however guite
definite, It must be remembered that the essen-
tial value of the Rad Cross is in wartims, when
it reprecents immunity. Bverything sise nust be
subordinated to this consideration.

If we take the view that these chests in public places
may be regardsd as egquivalent to zid-~prsts witnin the meaning
of the Convention. and may accerdingly be provided with the Red
Croes emblem subjsch 0 the necessary authorizations, we nmust at
the same time make it clear that suck use of the emblem is an
important extension of ite purpeosse; and, aash time its uss is
extendad, the risks that its prestige will guffsr are increased,
and disproportionally increacad.

Red Cross Societiss bafors giwving their authorization
to any such new use of the emblem will be well adrisad to make
certain that no prejudice will resuli from i%, and might even
refrain from giving such authorizaiion, unless aatisfied that
they can exercise an effective and psruanent supervisione.

II. Boxes or Kits sold to Egﬁividualsn

The question has also bagen asked in certain countries
whether the Red Cross sign may appear on First-Aid boxes or kits
sold commercially for housshold usge and for motorisis. Although
such marking might make it easier to identify the kit in case of
accident or illness, we fesl the pratice should be discouragsd.

Such a practice will excsed the limits ssnt by the
Convention. The uss of the emblem would incrsase and its value
Giminish; and the slement of commercial advertisemsni would come
into the picture. But the greatsst objechion of all, which seems
t® us to involve a nesgative attitude to the proposal, is the
absence of supervision. There is no guarantse that thesse boxes
will always be aged for the original purpose. Once they are empty,
one may be afraid to find them change for example into tool-boxes,
and still continue to flaunt their Red Crossi Sursely these articles
might Jjust as ezsily be distinguished by such words as "Firgh-Aid?
or “Dressings®.
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MEASUREMENTS OF SPECIAL ARMIET FOR TEMPORARY MEDICAT PERSONNEL.

(First Convention, Article 415

Article 41 of the First Convention of 1949 provides
that the emblem to figure on the armlet is %o be of reduced
size. That wmeans that it will be smaller {han the emblem appear-
ing on the armlet of permansnt medical personnal.

Although ingenious, the sclution zdopted do9s not
avoid the very real drawback of decreasad visibility of the
red cross. The ordinary armlet is already upeatiﬂfacuorj in
this respsct; and it would seem that te reduce the size of the
emblem 18 inconsistent with the desire 2 give effective pro-
tection to the temporary medical personnel. There is likewise
the considerable risk of confusion between the two.

In other words, if the cross on the spscizal armlet
is very emall, it is %o be feared it msy be difficult to see;
if it is large; the distinction betwesn the special and the or-
dinary armiet will tend to disappear. A compromise has there-
fore to be found, and will probably be moest easily arrived at
by practical experiment. In any case, it is desirable that the
ordinary armlet ressrved o the permsnent madical personnsl
should be large, and its red cross as large as possible. In
that case the special armlet could have a cross considerably
reduced but still sufficiently wvisible. It would sesm that, if
the cross on the special armlet had limbs balp the length of
those on the ordinary armlets, it would still be recognizable.

USE OF THE EMBLEM ON CIVILIAN AMBULANCES IN TIME OF CONFLICT.
(First Convention, Article 44. Fourth Convention, Articla 21)

(2) Ambulances, which have been authorized 1o show the
emblem in accordance with the last paragraph of
Article 44, must do away with it when their couniry
goes to war.

{b) If thess ambulances belong o ths Naticnal Red Cross
Society, and ars used by the latter for "oiher soti~
vities which are in conformity with the principles
laid down by the International Red Cross Conferences®
(Article 44, pacragraph 2), the Society may show the
emblem on them, in peace as in war. But the emblem.



the sole purpose of which is to show that ths vehicle
belongs 1o the Society, must ba of small dimensions,

and should in principle show in addition the name of

the Society.

(¢} These provisions do not of course apply to ambulances
of the army medical service, which are "medical trans-
ports® within the meaning of Article 35 and, as such,
protected by the Red Cross.

II. Article 21 of the Fourth Convention of 1949 lays down
that medical transports of civiliens may mot show the
Red Cross emblem, unless thsy move in coaveys. Conss-
quently isolatsd vehicles have no right %o the pro-
tection of the emblem.

USE OF THE EMBLEM FOR CIVILIAN HOSPITALS AWD THEIR EQUIPMENT.
(Fourth Convention, Articles 57 and 18).

I. Only the building which shelters or consititutes the-
hospital may show the emblem: its equipment may not.
Article 18 refers only to the use of the emblem on the
hospitals themselves. The equéivment will in any case
benefit by the protection given it in Article 57 of the
Fourth Convention, which says that "the matsrial and
stores of civilian hospitals cannot be requisitionsd as
long as they are necessary for the needs of the civilian
populationt®.

II. To be entitled to the protection of the emblem in wartime,
a civilian hospital establishment must fulfil the following
conditions s

(a) It must be organized to giva care to thz wounded and
sick, the infirm and maternity cases (Article 18,
paragraphal).

(b) Its character as a "civilian hospital" must be re-~
cognizad by the State, which must give it a certifi-
cate in that semse (pzragraph 2).

(¢) It must not be used for any purposs which might de-
prive it of protection, and this must be specified in
the certificate accorded by the State (paragraph 2).

(d) It must be explicitly authorized for the purpose by
the State.




MEDICAL PERSONNEL

CONDITIONS OF THE PROTECTION OF VOLUNTARY PERSONNEL, AND EFFECT

ON THE STATUS OF THE LATTER OF THEIR SUBMISSION TO MILITARY LAW.
{(First Conmvention, Article 26)

[}rticle 26 of the Convention is not wvery
explicit as to the conditions o be fulfilled
by the personnel of relief snciseties in order
to have the benefit of ths same guarantess
and protection as Army Medical Personnel:; and
a number of National Red Cross Sccieties have
questioned the ICRC onr the point.

One Scciety in particular asked whether
the submission of voluntary medical personnel
to Military law (which is one of the condi-
tions imposed) did, or did not, deprive them
of their character as civilians.]

In order 4o give the voluntary medical personnel the
benefit of the samg immunities asz the military personnel, every
kind of safeguard was needed to prevent uncertaintigs and abuses.
It is proposed to consider successively the five conditions to
be obsserved, all of them ohligatory :

(2) The Red Cross or other Society must be duly re-
cognized by the Government of its home country. This must not
be confused with the rscognition conferred by the ICRC upon
each new Society which becomes a member of the International
Red Cross. The latter recognition is peculiar to the Red Cross
and implies in fact prior recognition of the Society by its
Government. As already noted, a Government may admit several
Societies as suxilliaries to the Army Madical Service, whilst
the ICRC may admit only one Red Cross Society in any one country.

(b) Recognition alone is not sufficient. The Govern~
ment must authorize the Society to act as an auxiliary to the
Army Medical Service in time of war. In prastice, authorization
ig often simultanecus with rscognition, as both may appsar in
the same oificial dscres., It may logieally follow from the
Statutes 0i the Socisty, if they have besn approved by the
Governmant.
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(c) At the latest before actually employing auxiliary
personnel, a Government which has aunthorized one or more S50-
cieties to serve with the Medical Corps must notify all other
signatories of the fact in psace-tims, and the adversary or ad-
versaries in time of war. This safeguard lies in the interest
of the personnel itsslf.

(d) The personnel of Voluntary Societiss must in time
of war be "subject to military laws and regulations", and (as
we shall see from the ¥ollowing paragraph) must be employed on
the same duties as the Medical Service. Under Article 26, pa-
ragraph 2 +they opersgte under the "responsibility® of the State,
and it is from the military authoriiy that they receive their
badges and identity cards.

From all this it follows in practice that the per-
sonnel of Voluntary Socisties bescome temporarily part of the
Medical Service, and are unéer its ordsrs. But such assimila-
tion does not mean lgss of identity. There is mothing in the
Conventions which implies ihat they become members of the Me-
dical Service and consequently part of the armed forces. If
such were to be the casae, ths Voluntary Societiss would lose
the fundamental character which is by tradition theirs.

The conditions under which volumiary personnel aid
the Medical Service and, in the last analysis, their status,
will depend on municipal law and on the decisions taken in
each couniry. Unless other provision is made, the personnel
continue %0 bs civilians. They will be in & position similar
to that of the other members of the Medical Servics, bub do
not become members of the srmed forces. It sesms 50 us very
desirable that it should be so; it has, in general practice,
always been so (1). In maxy countries the Red Cross recruits
its persomnel mainly from psrsons exempited from military service.

T S Ay T ey Vi 1y e S BT s A A S it PR S

(1) The Portuguess Regulations of 9 March 1923 in connection
with the active members of +ths Red Cross, give some inte-
resting details. Inter alija, the active mambers "form a
special unit which has the same guarantees as if it were
part of the armed forces™. See Recueil de textes relatifs

& 1'spplication de la L Conve: rt;on ge Genpxeg “published by
the International Committes in 1934, page 621.
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In the absence of stipulations in the Convention,
the question of uniform for voluntary personnel remains also
a matter for national arrangement. It is not difficult to ima-
gine a State refusing the aid of a Sociéty unless the members
wear a Medical Service uniforam, with (possibly) some special
marking. Most often they will probably wear their Society's
own uniform. Civilian clothing is not excluded in theory, but
for practical reasons is unlikely to be employed.

(e) The personnel of Voluntary Aid Societies are to
be employed on the same duties as the personnel of the Medical
Service. The essential point of this provision has not always
been fully grasped, and errors and confusion have resulted.
Some Societies have thought that, having been recognized and
authorized to assist the Medical Service, their eniire per-
sonnel was entitled to immunity in time of war.

It must be pointed out, on the contrary, that pro-
tection is conferred only on personnel exclusively engaged in
the duties set forth in Article 24, namely., the collection,
transport or treatment of the wounded and sick of the armed
forces, the prevention of dissase in the forces, the adminis-
tration of army medical units and establishments, and on chap=-
lains attached to the forces.

Circumstances may be such that in a country at war
the whole personnel of the Red Cross Society will work for the
Medical Service. But as a general rule only a part of the per-
sonnel will be thus affected, and the remainder will continue
medical or social relief work for the general population. 3i-
milarly, members and officers of National Red Cross Societies
will not enjoy protection, unless they have been attached to
the Medical Service and are exclusively engaged in the duties
mentioned above.

The personnel of Relief Scocieties who do not fulfil
these conditions would, if they fall into enemy hands, be
covered by the provisions of the Fourth (Civilian) Convention
or, in the case of persons fcllowing the armed forces, those
of the Third (Prisoners of War) Convention, Article 4, para-
graph 4 (1).

&

(1) See Article 4, A (4), of the Third Censva Convention of
1949.
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CIVILIAN TEFENCE PERSONNEL

STATUS AND PROTECTION OF CIVILIAN DEFENCE PERSONNEL FALIEN

INTO ENEMY HAKNDS.
(Third Convention, Article 4, 4 (1).

n a number of countries there are
so=called civilian defence units, the func-
tions of which vary in the different coun-
tries, but comprise in general the protec-
tion of the population against ths effects
of war and of aerial weapons in particular.
Some of these units are also entrusted with
local supervisory duties and the maintenance
of order; and it was in connection with civil-
ian defence personnel engaged on these two
duties that the ICRC was approachsd by a
certain Government.

The Government in question was anxious
for it to be possible to employ such voluntary
personnel to a certain extsnt against enemy
armed forces (e.g. parachutists and commandos).
On the other hand it did not for various rsa-
sons wish to include them within the armed
forces of the country or in the regular Police
foreces. It enguired accordingly as to the
conditions under which this personnel in its
efforts against the enemy could benefit by
the protection of the laws of war, and in par-
ticular of the 1949 Geneva Convention relative
to the Treatment of Prisoners of Warzl

- According to the information supplied by the Govern-
P ment putting the question, the principal functions of the per-

. sonnel in question would be as follows: local supervisory duties
and maintenance of order (i.s. police funcitions) and, as a sub-
sidiary form of activity, struggle against the enesmy and against
parachutists sin particular (i,e. functions of armed forces).

I - A police force confining itself strictly +to its police func-
tions is in the sams position in case of a conflict as the
peace population. Under the laws of war it may not be the
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object of attack on the part of the ensny, nor is it sub-
ject to capture. Its position in these respects is not
affected by its having certain external features which the
Bague Regulations impose on militias and voluntesr corps
(responsible command, fixed sign, and arms carried openly).
After occupation of the territory the Occupying Power may
either dissolve such a force, or continue to employ it in
its usual functions, under Article 43 of the Hague Regula-
tions and 54 of the Genevg Convention relative to the Pro-
tection of Civilian Persons in Time of War.

II -On the other hand, if a police force is also intsnded to
take part in militery operations, and to %struggle against
the enemy®, ii bscomes a part of a belligerent®s armed
forces in tha wider senss of the words, It has therafors
10 comply with ¢ertain conditions, if it wishes its members
in the event of immsdiste or subsaqgusnt capture to have
the status of prisonsrs of war, and not to be treated by
the enemy as franc-tirsurs liabla to penalties for btreaches
of the laws of war. Tois view of the position holds good,
even 1if the use of the force for these purposas is purely
subsidiary. It is enough that such use should be based on
internal legal rules of the force, or even on oral instruce
tions issuved to it.

The condivions %0 wrich such a force must accordingly
conform are as follows s

(a) Either it must belong to the regular army forces, though
possibly remaining a separate body within thoss forces
(Hague Regulations, Article 1, paragraph 2, Genava Con-
vention of 1949 relative to the Treaitment of Prisoners
of War, Article 4, A 1).

(b) Or it must comply with the four conditions laid down
for Parties to a conflict in the Hague Regulaticns,
Article 1, paragraph 1), and belong to a Party to tke
conflict. (Hague Regulations, Article 1, paragraph 1,
Geneva Convention of 1949 ralative to the Treatment of
Prisoners of War, Articls 4, A 2). It will be noted
that the quesiion of what body the force in question bew~
longs t0 is not explicitly definad except in the Gene-
va Coumvention of 1949).

IT] ~ It may be pointed out that the membsrs of a police force
with purely police functicns may nevertheless ba called upon
to struggle sgainst the enemy, either in legitimete self-
defence, or as participants in & levée en masse within the
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meaning of Article 4, A 6), of the 1949 Convention relative
t0 the Treatment of Prisonars of War. They are protected

by the law of nations in aither case; and in the latter
case, i.e. in the case of the levée en mz=sse, they are to
be treated as prisoners of war, if they fall into the
enemy's hands.

Participation in the struggle against the enemy in
these two cases would be occasional only; and the point
with which ths Governmeni putting the gquestion was concerw
ned was as to the regular, psrmsnent position of civilian
defence forces., Further comment on the two occasional cases

above~mantioned is not therszfore necessar

In the light of the sbove comsiderations it wculd seen,
that, if it is desired to traat civilian defencs perscnnal
as distinct from the army, though at the same time capable
of taking part in the struggle a2gainst the enemy (and in
particular against parachuted troops), while at the sams
time claiming prisonexr of war sftatus in case of capturs,

it would be best 1o create & body complying with the con-
ditions set forth above in paragraph II b), that is to say,
with the four condiiions laid down in Article 1 of the Hague
Regulations, and belonging to a Party ¢ the conflict. If
given such 2 legal status, the persomnel in gquestion would
be entitled to prisonsr of war treatment under Ariicle 4,

A 2) of the Geneva Conventicn of 1949 relative to the Treai-
ment of Prisoners of War,

LEGAL STATUTS OF MEDICAL PERSONNEL ATTACHED TO CIVILIAN DEFENCE

(Fourth Convention, Articles 20 and 63).

{éhe praceding Opinion is closely connected
with a question put by a National Red Cross
SGciety on the subject of a special section
of Civilian Defence performing medical duiies.
The question was 3 are the members of this
medical service, whose function it is to
search for the woundsd and sick and bring thenm
to the hospitals, entitled 1o wear the dis-
tinctive emblem ?

It was also asked whethser suchk personnel
nug the benefit of %he protection conferred
by Article 63 of itha Fourth Coxventioﬁa
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In the absence of more detailed precisions as 1o the
status of this medical personnel, it is not possible to give a
single reply to the question asked. The position of this per-
sonnel may differ in different circumstances; and the answer
mugt therefore also differ. .

I = In principle the status of this persomnel may be aither
military or civilian according to the status of the Civil-
ian Defence, to which the personnel belongs. The particulars
indicated by the gquestioner appear to show that the organi-
zation is civilian in character, and has purely civilian
functions.

If however that is not the case, that is to say, if
the organization has a2lso functions (even though these are
purely accessory funciions) which would involve it in cer-
tain eventualities in the sirugele against the enemy (e.g.
against commandos or parachutiste}, 8o that it would have
to be considered as forming a part of the armad forces,
even though in a purely auxiliary capacity, Tthe position
of the members of the organization would not be covered by
the Fourth Convention, but by the First and Third Conven-
tions. In that case the medical psrsommel would be protscted
under the First Convention, and Article 24 of the latter
would entitle them o wear the armlet.

II - We have now to consider the case whers the Civiiian Defence
Organization is purely civilian.

In such a case it would bea well in ths first place to
. word the question somewhat diffsrently, and to say : "Are
the medical personnel of Civilian Defence, according to the
system of the country concerned;, entiitled to wear the armlet
with the Red Cross emblem within the meaning of Article 20
of the Fourth Convention?® T 1s desirable in this way to
make it clear at the outset that this psrsommel, as an ele~
ment of the civilian population, is eniitlsd to benefit by
the general and traditional immunity which the fundamental
principle at the basis of the laws of war and the structure
of the Convention gives to all those who are not members
of the armed forces. The point in which the questioner is
chiefly interested, is whether this perscmnel is entitled
to wear the Red Cices emblem.
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{a) Can Article 20, paragraph 1, apply to the medical
persomnsl in guestion 7

Persons enjoying this special proteciion are according
to the provisions in the paragraph "persons regularly and solely
engaged in the operation and administration of civilian hospi-
tals, including the personnel engaged in the search for, re-
moval and transporting of and caring for wounded and sick ci-
vilians ... infirm and maternity cases". The two legal condi-
tions governing the use of the emblem are therefore “regularity"
and "exclusivity" in the functions of the personnel concerned.
There must be a close association between the civilian hospital
and its staff. That associgtion concerns, not only the staff at
work permanently in the hospital, but also staff whose activities
are egually indispensable to the operation of the hospital -
namely, the siaff entrusted with the search for, remov&l and
transporting of and caring for the hospital patients.

The element of "regularity® excludes occasional per-
sonnel, attached to hospitals only on a temporary basis, and
not forming an integral part of the operation or administration
of the hospitals. The elsment of "exclusivity® for its part
gxcludes the protection of Article 20, paragraph 1, in the case
of all persons having other occupation outside their work in
the hospitals. In both these cases the comnection is not suffi-
cient.

It follows from what has been said in these particular
cases that the medical personnel of Civilian Defence does not
depend on the civilian hospitals in the sense which we described
above. It is something outside the unit which a hospital cons-
titutes with its different services, if only for the reason
that it takes its orders from auhtorities other than the ad-
ministration of the hospital. It is not therefore formally at-
tached to the civilian hospitals.

Is it possible to say that the two classes of per-
sonnel are in practive siwmilar ¢ It would seem again that this
is not the case. Although the medical persomnel of Civilian De-
fence frequently engmges in activities which are idsentical with
those of the personnel regularly and solely attached to the
hospitals, it has other fungtions which do not necessarily re-
present a close connection with the hospitals.

The 7interpretation here given of paragraph . of Ar-
ticle 20 is moreover in conformity with the intentions of the
authors of the Convention. The use of the Red Cross emblem by
civilians has been strietly regulated of set purpose. It must
be resserved to clesarly definsd clasges of civiliang, whoss ac-
tivities are easily controlled by the hospitals.
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Moreover this interprstation is confirmed by the la-
bours of the Diplomatic Conference. When the Third Committee
omitted the element of "exclusivity", as contained in the
Stockholm text (Article 18, paragravh 1), the Plenary Assembly
decided to reintroduce it in such a way as to ensure that per-
sonnel owing all their +time to hospitals cannot take part in
activities incompatible with their duties to the hospitals. A-
gain we see the iamportance which the authors of the Convention
sought to attach to the existence of a very closs connection

between the hospitals and their personnsel (1).

(b) Having thus eliminated the possibility of applying
paragraph 1 vf Article 20 to the medical persomnel of Civilian
Defence, it remains to consider whether this personnel can be
covered by paragraph 3 of the Articla.

The purposs of paragraph 3 is to mitigate the possible
effect of a rigorous and resirictive concepition of the applica-
bility of paragraph 1 to individuals,

It leaves on one side the elements of Yregularity®
and "exclusivity®™, in ordser to give teamporary protection to
persons attached occasionally to hospitals, while they are
effectively engaged on onz of ths differsnt forms of hospital
activities enumerated in paragrapdh l.

It should not be concluded, in our opinion, from the
absence in paragraph 3 of the words Yincluding the personnel
engaged in" which appear in paragraph 1, that the protection of
paragraph 3 extends only to parsonnel in service within the
hospital. The words in paragraph 1 merely add precision to the
definition contained in the expression "operation and adminis-
tration of civilizan hospitale®.

As to the service relation between the hospital and
the personnel to whom paragraph 3 relates; it is difficult to
define exactly. At least there must be some form of subordination
of this personnel %o ths hospltal, or (to be more preasise) the

L] e

(1) For the work of the Conference, see Final -Record of the
Diplomatig Uonference of Geneva 1949, Vol. II/A, pages
631632, (05706 and 819-820, and Vol. II/B, pages 395-397.
{The extension of the usg of the red cross to personnel of
civilian relief organizations, and to passive defence agents,
which was urgsd by the Delegate of Denmark and other Dele-
gates, was rejectad).
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management of the hospital. The management of the hospital nust
be in a position to give orders to this persomnel of an a2d-
ministrative charactsr.

The particulars given by the quastioner as 1o the re-
lations existing between the wmediczl personnel of Civilian De-
fence and the hospitals of his country are not sufficiently de-
tailed to maks it possible to say for certain whether this re-
lation corresponds with the conditions of paragraph 3, as
interpreted above.

(1) If this personnel, as would appear %0 be the case
from certain particulars which have been supplied, is attached
in batches to civilian hospitals, each batch being attached 1o
a particular hospital in order to engags under the direcition
and responsibility of the hospital in one or other of the ac-
tivities for which paragraph 1 provides, it may bs concluded
that such medical persomnnel has the benefit of paragraph 3. In
that case it is clear that the management of the hospital nust
have a list of the members of the batch attached +o it, under
paragraph 4 of Article 20,

It is understood that in such circumstances the wearing
of the armlet is subject to the prescripiions for which para-
grapts 2 and 3 provide (in occupied territory and in zones of
military operations during the exercise of hospital duties).

(2) If 6n the other hand the medical personnel of (i~
vilian Defence is not attached administratively +to the hospitals,
and if it acts directly in its medical funciions under ths di~
rection and responsibility of its superiors in the Civilian De-
fence and in accordance with their orders, the answer nust be
in the negative : for in such-a case there is no “attachment”,
even of a temporary character. Consequently this personnel is
not covered by paragraphn?, and has not accordingly the right

’

t0 wear the armlet with the Red Cross emblewm.

III - Lastly, as regardg the final qusstion put, thera can be
no doubt that Articls 63, paragravh 2, applisz to the
Civilian Dsfence services, in so far as they do not form
part of the armed forces, even in an auxiliary capacity.
The provision of this paragraph, which was baced on a
Belgian proposal put forward atv Geneva, relgtss to gll
kinds of services of non-military sscurity, which are not
covered by the expression "Relisf Socisties® in the first

paragraph.
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ENEMY - OCCUPIED TERRITORIES

OFFENCES AGAINST THE OCCUPYING POWER : THE DEATH PENALTY .
(Fourth Convention, Article 68, paragraph 2)

[;lthough the English and French texts
of the Conventions are both authentic. they
arse not always equally clear. Somsetinmes a
comparison of the itwo languzges helps to bring
out the exact ssnss of a provision. Employing
this method the ICRC replied to the question
of a situdent,; who had been led by the English
text to believe that the condition laid down
at the end of Article 68, paragraph 2 (exis-
tence of the death penalty in the penal law
of the occupied country) applied only o
offences involving the death of a man?l

- It would not sesm that the Bnglish text of this pa-
ragraph is open to misundersianding. The three forms of crimse
have to be covered by the law of ths State occupied. if their
authors are to be pullished by the Occupying Power. If however
there should remain any doubt on the point, the French text of
the paragraph - the English and Freuch texts of this Convention
being equally authentic - should be sufficient to remove it.
The French text is as follows ¢

"Les dispositions dlordre pénal
promulguées par la Puissance ocsupante
conformément aux articles 64 et 65 ne psuvent
prévoir la peine de mort & l'égard des per-
sonnes protégéss que dans les cas ol calles~
ci sont coupables d'espionnage, d'actes gra-
ves de sabotage des installations militaires
de la Puissance cccupante ou dtinfraciions
intenticnnellss qui ont causé la mort 4iune
ou plusisevrs persomnes et & condition que la
législation du territoire occupé, en vigusur
avant le début de l'occupation, prévois iz
peine de mort dans de tsls cash,

There are therafore *wo conditions +o be fulfilled
before the death penalty can become apriicadble.
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In the English text the absence of the word "and®,
and the repetition of the term “offences', may causs some mis-
apprehension. But the intention of the authors ¢f the Conven-

tion remains quite c¢lear.

This view is confirmed by a passage from the Repori
of the Committee appointed to draw up the text of the Conven-
tion at the Diplomatic Confersnce. The Committes writes in
connection with Articls 59 as follows :

English

"The Commititee bhave,
however decided to adopt a text
which provides +hat the death
penalty shall be admissibls
only for espionage, serious
acts of sabotage against the
military installations of the
Occupying Power and intentional
offences which have caused
the death of one or more per-
sons, and only on condition
that such cases were punish-
ebie by death under the law
of the occupied territory in
force before ths occupation
began. They have thus res-
tricted the impositior of
the death penalty in many cir-
cunstances to fewer cases
than those provided for in
the Stockholm texst.

Final Record of the
Diplomatic Confersence
of Geneva 1949,

Vol. II - A, page 834.

French

“Ta Commission a décidé
toutefois dfadopter un texte
gtipulant gque 1la peine de mort
ne pourra Stres prononcée que
dens les cas d'espilonnage, d'ace
tes graves de sabotage contre
les instzllations militaires
de la Puisamance occupante .oun
d¥infractions graves intention-
nelles ayant entrainé la mort
d'une ou piusiseurs personnes
et seulement 2 la condition que
ces cas soient passibles de la
peina de mort aux termes de la
législation en viguesur dans le
territoire occupé, avant lfoc-
cupation. Elle a ainsi limité
lagtipulation da la peine de

"mort dans bien des circonstances

4 un plus petit nombrs de cas
que ceux gque prévoyait le texte
de Stockholm',

Actes de la Conférence
diplomatique de Geneve 1949,
Tome II -~ A, page B817.
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These few considerations should be sufficiont to
meke it clear that there is no difficulty about the meaning
of the provision. It might be more difficult to decide whai
is meant by the words "the law of the occupied territory in
force before the occupation began". In our opinion the reference
is to all the laws of the Occupying Powsr, including laws adop-
ted espscially for wartime or having effect only in case of war,
For example in certain countries the death penalty does not
exist in peacetime, but provision is made for it in wartime in
the military penal cods.
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