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heavy flood seasons since 2000. This appeared to fit a pattern of increasing rainfall
variability, possibly related to global warming, and clearly a concern for the Red
Cross/Red Crescent in the region. However, long-term projections provide little
guidance in this region — even annual average rainfall may go up or down. All
the region could do was to be better prepared for a wider range of risks, and in
particular to make use of information at shorter timescales — not merely waiting
for more disasters to unfold. By 2008, the zone office was regularly monitoring
seasonal climate forecasts. In May 2008, seasonal forecasts issued for West Africa
showed enhanced probabilities of above-normal rainfall during the upcoming
rainy season. After having been caught off-guard by devastating floods in 2007, the
WCAZ Office decided to take action based on the seasonal forecast, to improve
flood management and response in advance.

The first action that the WCAZ Office took was to hold a flood-
preparedness meeting. A major outcome of this meeting was an action plan to
develop country-specific risk maps, contingency plans, Early Warning Systems
(EWS), partnerships, and better co-ordination for preparedness and mitigation of
impacts. The WCAZ Disaster Management Coordinator also attended the
forum for Seasonal Prediction in West Africa (PRESAO). By attending the forum,
the WCAZ Office helped climate scientists to understand the needs of disaster
managers for forecast information, and formed partnerships with producers of
forecast information. These partnerships allowed forecast information to reach
disaster managers directly, and also provided the WCAZ Office with technical
support to interpret forecasts.

Additionally, the WCAZ Office held a training session for leaders of
Regional Disaster Response Teams. Team leaders were equipped with coordination
and management skills, including how to conduct rapid needs and impacts
assessments, how to write flood-contingency plans and funding requests, and how
to mobilize and manage human resources, as well as logistical, financial, and ad-
ministrative procedures. Furthermore, team leaders learned how to monitor rain-
fall forecasts. Logistical preparations were also made, such as securing visas and
medical insurance, so that deployment of team leaders to National Red Cross/Red
Crescent Societies (National Societies) could be expedited.

In early July 2008, after receiving the updated seasonal forecast from the
African Centre of Meteorological Application for Development, the WCAZ Office
issued its first-ever emergency appeal to precede a probable disaster based on a
seasonal rainfall prediction. Traditionally, emergency appeals provide funds for
disaster response during and after the climate-related event that triggers the crisis.
But, as a result of capacity-building efforts that heightened awareness of the po-
tential of science-based information, a different approach was taken on this oc-
casion. Based on the experience of past flood seasons, the WCAZ Office could
anticipate the needs of flood victims. Floods cause people to be displaced from
their homes and to require support through the provision of food, potable water,
and household items. Therefore, the WCAZ Office knew that houses would have
to be rebuilt or repaired, water sources would be contaminated, and sanitation
facilities would be rendered inoperable. Crops would be ruined, and access to
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markets, health care, and other essentials would be minimal owing to collapsed or
submerged roads and infrastructure. The risk of waterborne diseases and malaria
would be heightened. The need for Red Cross/Red Crescent kits for water and
sanitation, cooking, and shelter could be high. Knowing that relief supplies com-
monly take two to three weeks to arrive from the logistics unit in Dubai, the WCAZ
Office sought funds to prepare to meet these needs in advance of the likely event of
floods — the first time ever that an emergency preparedness appeal was issued based
on a seasonal forecast."”

While the donor community did not immediately respond to an appeal
for funds for a disaster that had not yet struck, the WCAZ Office was able to access
funds from the IFRC Disaster Relief Emergency Fund (DREF). This fund, intended
for small-scale or rapid start-up of relief activities, can also fund operations on the
basis of ‘imminent crises’,” in this case to initiate preparedness activities and pre-
position the emergency stocks around the region. Non-food items such as blankets,
kitchen sets, soap, water and sanitation kits, cholera kits, and tents were pre-posi-
tioned in three warehouses around the region —in Dakar (Senegal), Yaoundé
(Cameroon), and Accra (Ghana). In 2008, pre-positioning stocks allowed bene-
ficiaries’ needs to be met within twenty-four to forty-eight hours, as opposed to
waiting more than forty days for relief items in 2007. As a result, lives were almost
certainly saved and suffering minimized by the substantially reduced waiting time
for basic shelter, cooking supplies, water and sanitation, and so forth.

When forecasts for heavy rainfall indicated the possibility of excess water
spillage from Bagre and Kopienga reservoirs in Burkina Faso, early action was
taken downstream in Ghana to avoid a repeat of the dam spillage and flooding that
occurred in 2007. A controlled release of the dam waters was agreed upon, and a
two-week warning was issued prior to the release. The Ghana Red Cross Society
(GRCS) took full advantage of this warning, mobilizing volunteers to raise
awareness about potential risks, hazards, and vulnerabilities in advance of the
Bagre dam release. GRCS volunteers informed communities not to go near the
river banks during the scheduled spillage of the dam, significantly contributing to
the reduction of lives lost to flooding, from more than thirty in 2007 to two in
2008.

In Togo, the National Society trained thirty-eight new disaster-manage-
ment trainers to build capacity within its volunteer base. It also developed an early
warning communication system, which enabled the small community of Atiégou
Zogbédji (population 2000 people) to evacuate just before flooding. Owing to the
early warning system, physical damage occurred without loss of life. The Gambia
Red Cross Society also held its own training of trainers. As a result of this training

19 See IFRC, Emergency Appeal: West and Central Africa: Flood Preparedness, Emergency Appeal No.
MDR61003, 11 July 2008, available at: http://www.ifrc.org/docs/appeals/08/MDR61003PrelEA.pdf (last
visited 28 September 2010).

20 More information on the Disaster Relief Emergency Fund (DREF) is available at: http://www.ifrc.org/
what/disasters/responding/drs/tools/dref.asp (last visited 28 September 2010).
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and preparation, the Gambia Red Cross Society was able to perform a post-flood
needs assessment and submit a funding request within two days of flooding.

Anecdotal evidence from WCAZ Office suggests that, in 2008, there was a
lower reliance among National Societies on international support through the
DREF, owing to the investments made in advance that enabled National Societies
to mobilize local resources and be ready to respond quickly. A preliminary quan-
titative comparison between the cost of flood response alone (2006 and 2007) and
the cost of flood response with early action (2008), showed a 33% lower cost per
beneficiary when these early actions were taken.”

Implications for health risk management

Climate change also affects health risks. For instance, diarrhoeal diseases are fre-
quently triggered by either extreme rainfall and flooding, or degraded water quality
in times of drought. Early warning systems can help to trigger precautionary
measures related to water and sanitation. Better collaboration among staff working
on disaster risk management, health, and water and sanitation can maximize the
impacts of better use of climate information across timescales. Furthermore,
stronger dialogues with national meteorological services can help enhance the
provision of targeted and understandable climate information and operational
early warnings for specific health applications.

Another example is vector-borne diseases. While the increases in dengue
cannot be directly attributed to global climate change, dengue incidence clearly has
a climate component (particularly the spread of mosquitoes), and a changing cli-
mate means changing risk of such diseases. Climate risk and dengue surveillance
information can be applied to initiate and target community dengue-reduction
programmes. In this case, the key notion is not just early warnings ahead of any
dengue incidence but also early detection in particular. Improving surveillance
systems to detect changing disease patterns can help to guide preventive interven-
tions. Such measures at the community level in collaboration with local health
authorities might include removal of mosquito breeding sites, or use of larvicide or
guppy fish in water containers. Community awareness-raising can also help people
take precautions to prevent mosquito bites and to identify dengue symptoms, so
that they know when to seek care.

Enhancing capacity for better climate risk management

As described above, climate change poses new challenges to the Red Cross/
Red Crescent, challenges that require new ways of working, including making

21 L. Braman, above note 18, p. 35.
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better use of climate information across timescales, integrating changing risks in
community-level risk assessments and disaster risk reduction, and assessing the
health implications of climate change. Such efforts require new approaches for
assessing and addressing risks in plans and programmes, use of new channels of
knowledge, and new capacities of staff and volunteers. This section describes two
initiatives to enhance the capacity for climate risk management in the Red Cross/
Red Crescent: a programme to help National Societies assess and address changing
risks in their plans and programmes, and an example of innovative partnerships
with scientific institutions.

Preparedness for Climate Change in National Red Cross and Red
Crescent Societies

A specific programme designed to build the capacity of National Societies to
manage the increased risks and mitigate the humanitarian consequences of climate
change is the Preparedness for Climate Change (PfCC) Programme offered by the
Red Cross/Red Crescent Climate Centre.”” From 2006 to 2009, thirty-nine National
Societies participated in the first phase of the programme. In 2010, a second
phase of the programme is enabling an additional twenty-five National Societies to
participate. The programme offers a guiding framework for them to take the first
step in identifying country-specific climate-change risks, vulnerabilities, partners,
resources, and necessary actions.
The PfCC Programme involves four key elements:

a. organizing a workshop on the risks of climate change for Red Cross/Red
Crescent staff;

b. assessing the risks of climate change in the country and the priorities and
programmes of the National Society through production of a background
document;

c. capacity building for climate-resilient Red Cross/Red Crescent programmes
through exchanging experiences with other National Societies and partners in
a regional workshop on climate change and disaster risk reduction;

d. developing climate-change-resilient Red Cross/Red Crescent plans and
programmes.

The programme prioritizes participation by developing countries. In
phases 1 and 2 of the programme, participation involved twenty-two countries in
Africa, nineteen in Latin America and the Caribbean, sixteen in Asia and the
Pacific, and seven from Europe, Central Asia, and the Middle East.

While each National Society takes a country-specific look at climate change
impacts likely to occur, a survey of the risks identified in each region during

22 Information about the PfCC Programme can be found at: http://www.climatecentre.org/site/
preparedness-for-climate-change-programme (last visited 13 September 2010).
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phase 1 of the programme revealed consistent themes in terms of key categories of
concern:

— Rising Temperatures

— Increased Rainfall Variability (more floods and droughts, less predictable
rainfall patterns)

— Water Scarcity

— Impacts on Agriculture and/or Food Security

— Challenges to livelihoods

— Health Impacts

— Sea Level Rise/Damage to Coastal Communities and Infrastructure

— Stronger Storms and Hydro-meteorological Events

— Droughts, Desertification and Fires.”

Initial ideas for action upon identifying these risks were unique to each
National Society, but they also shared some common themes. Most commonly,
National Societies recognized the need to work in partnership with government,
knowledge centres, and stakeholders within relevant sectors to pursue climate-
change adaptation projects and policies. The need to raise awareness about climate
change among the public, vulnerable communities, and Red Cross/Red
Crescent staff and volunteers was also frequently expressed by National Societies.
The third most common area for action was capacity building and planning within
the National Societies, to manage increased climate-related risks. Other shared
ideas for action included a greater focus on: water and sanitation programmes,
health programmes, vulnerability assessments, early warning systems, food security
programmes, support for adaptive agriculture practices, protecting coasts,
incorporating climate change into Red Cross/Red Crescent policies, and strength-
ening livelihood support programmes.*

National Societies surveyed after phase 1 of the programme reported that
they:

— are making changes to their work, programmes and policies as a result of going
through the PfCC process;

— are making changes to plans and strategies after learning of the risks during the
PfCC process;

— believe that the work they accomplished during the PfCC will be continued and
sustained;

— need further external assistance;

—  would recommend PfCC to other National Societies;

— would participate in the programme again if given the opportunity;

23 Red Cross/Red Crescent Climate Centre, Summary of Step-2 Background Documents from the
Preparedness for Climate Change Programme, January 2009, p. 3, available at: http://www.climatecentre.
org/downloads/File/programs/PfCC%20Step%202%20Summary%20June%2011%202009%20with%
20Executive%20Summary%20and%20Charts%20_final_.pdf (last visited 28 September 2010).

24 Ibid.
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— have formed new partnerships with universities, NGOs, government agencies
such as meteorological agencies and environment departments.”

In response to feedback from phase 1 of the programme, innovative pro-
jects developed as a result of thinking about the implications of climate change for
National Societies’ plans and programmes. Designed to reward innovation and
pilot approaches that can be studied and scaled up, the Innovations Fund recently
awarded small grants to thirteen National Societies.”

Partnerships with scientific institutions

An efficient flow of information and knowledge about new patterns of hazard and
vulnerability is an essential part of the enabling environment that allows efficient
allocation of scarce resources to people and regions that face higher threats. Red
Cross/Red Crescent offices covering global, regional, national, and sub-national
levels are beginning to form partnerships with scientific institutions with the aim of
increasing their capacity to manage changing climate risks. These partners may
vary from regional intergovernmental entities such as the African Centre of
Meteorological Applications for Development (ACMAD) to national meteoro-
logical and hydrological services to university departments with sector- or country-
specific climate-change expertise. Every partnership will look different depending
on the needs of particular Red Cross/Red Crescent offices and the capacities of the
scientific institutions.

One example of such a collaboration is the ‘Partnership to Save Lives’ that
was formed between the IFRC and the International Research Institute for Climate
and Society (IRI) at Columbia University’s Earth Institute. The IRI supports the
Red Cross/Red Crescent through three main components: online map rooms, IRI
graduate student internships, and a help desk through which climate scientists
provide rapid responses to questions from Red Cross/Red Crescent staff on matters
related to forecasts, weather, and climate.

Map rooms with precipitation forecasts in context

In early 2008, the IRI designed an online map room specifically for use by the
IFRC’s Geneva headquarters, including incorporation into the IFRC Disaster
Management Information System (DMIS). The map room was created as a first
step in responding to the request for global predictions in context. Monitoring
forecasts on the global level, it was difficult to know in Geneva whether a forecast

25 Red Cross/Red Crescent Climate Centre, Climate Change in 2009: Local Actions and Global Politics,
Annual Report 2009, p. 13, available at: http://www.climatecentre.org/downloads/File/reports/
Annual%20Report%202009%20FINAL.pdf (last visited 21 July 2010).

26 Red Cross/Red Crescent Climate Centre, ‘Preparedness for Climate Change Programme and its
Innovations Fund’, Newsletter Issue 17, 10 September 2010, available at: http://www.climatecentre.org/
site/news/240/newsletter-issue-17#11 (last visited 28 September 2010).
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for 200 mm of rainfall, for example, indicated normal or anomalous conditions for
a given region during a specific time of year. In response, the IRI developed a map
room that displays precipitation forecasts in the context of how the rainfall amount
forecasted compares to typical rainfall for the given location and time of year. The
tool also displays forecasts on multiple timescales: three-month periods and one-
to six-day forecasts. Access to the map room is available through the DMIS.” When
a forecast for extreme rainfall is detected, the relevant zone, regional, or national
office, is encouraged to ask local meteorological and hydrological information
providers for further information on the likelihood, timing, location, and severity
of any threatening conditions.

A ‘Haiti Weather and Climate Risk’ website was also created, following the
January 2010 earthquake in Haiti. Given Haiti’s heightened vulnerability to rain-
fall, floods, and hurricanes, disaster managers wanted to know the seasonal outlook
for Haiti and to have information that would inform the selection of locations for
longer-term shelters, such as areas with high risk of floods, landslides, and strong
winds affecting those at risk, including people in shelters. The IRI worked with the
IFRC, the United Nations Office for the Coordination of Humanitarian Affairs,
and numerous other partners to identify available information pertinent to disaster
managers’ needs, filter out overly technical products, provide explanatory text, and
feature selected information in a central location for ‘one-stop-shop’ monitoring of
forecasts and risks.”

Internships

Graduate students from the Climate and Society masters programme at Columbia
University are working to support Red Cross/Red Crescent offices to anticipate and
manage climate-related risks. The twelve-month masters programme trains pro-
fessionals and academics to understand and cope with the impacts of climate
variability and climate change on society. The IRI has been central to both the
design of the programme and the teaching of its students. To date a total of
eighteen students have fulfilled their internship requirement by supporting the Red
Cross/Red Crescent — and at least four of them continue to work on climate risks
with various entities within the Red Cross/Red Crescent movement.

In 2009, ten of these students conducted surveys, interviews, meetings, and
workshops over a two-month period in order, first, to better understand the hu-
manitarian needs for, and current use of, weather and climate information; and,
second, to formulate recommendations for information providers and Red Cross/
Red Crescent users alike, so that forecasts across timescales can be communicated,
interpreted, and utilized in a more effective and timely manner. Their findings and
recommendations were presented at a side event at the 2009 World Climate

27 The global map room is also available at: http://iridl.ldeo.columbia.edu/maproom/.IFRC/.Forecasts/
(last visited 28 September 2010).
28 The result of this work is available at: http://iri.columbia.edu/haiti/ (last visited 28 September 2010).
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Conference-3 in Geneva.” Thus, the internships have not only supported Red
Cross/Red Crescent offices in climate risk management efforts, but have also con-
tributed to global discussions on a framework for climate services.

Help desk

The IRI also provides the Red Cross/Red Crescent with support through a help
desk, through which climate scientists respond within twenty-four hours to
inquiries from Red Cross/Red Crescent staff regarding climate, weather, and
forecasts. During its first full year of operation, the help-desk team responded to
questions on a variety of topics including:

— Flood risk

— Climate change projections

— Sea level rise projections

— Interpretation of seasonal forecasts and guidance on appropriate action

— Recommendations of national/regional forecast and climate information
providers

— Impacts from natural climate variability

— Whether observed changes can be attributed to climate change or natural
climate variability

— Climate change and health

— Climate change and food security.”

In May 2009, an initially weak and then moderate El Nino event devel-
oped. El Nino refers to unusual warming of the waters in the eastern equatorial
Pacific Ocean. Scientists and society alike take note when an El Nifio develops,
because widespread warming of waters in this region can cause shifts in rainfall
patterns. Knowing in advance if a given region is likely to experience too much or
too little rainfall as a result can be a useful guide to prepare for that outcome.

During the rest of 2009, the IRI help desk received a number of inquires
about potential El Nino impacts and worked with the Red Cross/Red Crescent
Climate Centre to provide global guidance and address common questions. Since
the El Nino brought even greater reason to monitor region-specific early warnings
closely, these reports also contained resources and information on how to monitor
and interpret seasonal rainfall forecasts, in combination with forecasts on shorter
timescales to anticipate impacts. The Red Cross/Red Crescent Climate Centre also
provided guidance to help navigate through the process of taking early actions
based on probabilistic seasonal forecast information.

29 Red Cross/Red Crescent Climate Centre, IFRC, and the International Research Institute for Climate and
Society (IRI), The Access and Use of Climate and Weather Information in the International Federation of
Red Cross and Red Crescent Societies: Initial Observations from the Field, 2009, available at: http://
www.climatecentre.org/downloads/File/reports/ifrc_pathforward_aug.pdf (last visited 4 August 2010).

30 Ashley Curtis and Lisette Braman, ‘The IFRC Help Desk at IRT’, draft case-study submission to Climate
and Society, No. 3, a publication by the IRI at Columbia University’s Earth Institute, submitted on
8 September 2010.
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Academic partnerships: scholars for humanity

The collaboration with the IRI is a good example of how innovative partnerships
between humanitarian organizations and knowledge institutes can yield immense
benefits for the humanitarian community, as well as new insights and research
outputs for academia. The essential components of the IRI-IFRC partnership
were not only mutual interest, but also (a) a willingness to engage in a long-term
dialogue, progressing over time; (b) the combination of tailored, formalized
knowledge systems such as the map rooms with designated support structures such
as the helpdesk; and finally (c) an investment in ‘human bridges’, often through the
involvement of young scholars and interns.

This ‘bridging role’ provides immense opportunities beyond the IRI-IFRC
partnership. Many advanced students in a wide range of disciplines may have
skills to support climate risk management work in the field, as well as academic
requirements that align with projects from humanitarian organizations. The
institutional landscape of higher education has been changing markedly, in part
thanks to a transition from discipline-based to integrated approaches, which has
allowed humanitarian issues to become part of the learning, teaching, and research
experience of scholars. By 2005, there were over 130 million students enrolled
in higher education programmes worldwide.” Even if a very small fraction were
willing and able to give a hand, this constitutes a vast, under-utilized pool
of potential contributors to the knowledge-intensive tasks that humanitarian
organizations need to tackle.

Since 2007, the Red Cross/Red Crescent Climate Centre has engaged
dozens of students in fields ranging from climate science and environmental
management to public health and even film studies. Most of them contributed
their technical skills and enthusiastic minds not only for narrowly defined, pre-
determined tasks, but also through big-picture endeavours aimed at changing the
way in which newly available tools are used by humanitarian staff and volunteers,
all while fulfilling academic requirements and improving their curricula vitae. The
basic idea of the “Young Scholars for Humanitarian Work’ programme? is to align
academia with Red Cross/Red Crescent needs on climate risk management.
Examples of ongoing collaborations include:

— Climate science (Columbia University);

— Communication design and information management (Parsons School for
Design);

— Disaster management (Kings College, London and University of Colorado at
Boulder);

— Impact assessment and modelling (Massachusetts Institute of Technology);

31 Kemal Girtiz, Higher Education and International Student Mobility in the Global Knowledge Economy,
State University of New York Press, Albany, New York, 2008, p. 238.

32 More information is available at: http://www.climatecentre.org/site/young-scholars (last visited
28 September 2010).
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— Environmental management and negotiations (Yale University and University
of Iceland);

— Humanitarian Logistics (University of Lugano);

— Audiovisual tools (University of Miami);

— Monitoring and Evaluation (Brandeis University).

Conclusion

Climate change poses fundamental new challenges to the humanitarian com-
munity, challenges that will affect many areas of work. Yet the threat of changing
risks is accompanied by a fundamental opportunity: better use of information.

While the tools are not yet perfect, science and technology have been
rapidly expanding the frontiers of predicting natural hazards that lead to losses of
life and livelihoods. Unfortunately, climate scientists and the humanitarian sector
have only recently begun to work closely together —in part as a result of the in-
herent limitations of science-based predictions (i.e. probabilistic forecasts, lack of
high spatial and temporal resolution) and the complexities involved in working
across very different disciplines. Thus, many humanitarian organizations currently
lack the structural ability to build institutional and stakeholder capacity to use
newly available tools effectively. In this context, it is not enough simply to insert
new information and tools into existing job descriptions and institutional struc-
tures. Capacity must be built so that the humanitarian sector can take advantage
of the advanced lead time provided, when climate forecasts are monitored in
conjunction with shorter-term weather forecasts to prepare for increasing extremes
expected with climate change.

This article has outlined some innovations in climate risk management.
The Red Cross/Red Crescent is beginning to invest time and resources in learning
about and preparing for climate change. However, information providers and
humanitarian organizations must work together to ensure that staff, volunteers,
and vulnerable populations receive information about changing climate risks and
impending threats so that action can be taken in advance to minimize the impacts
of increasing climate-related risks.
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Abstract

Millions are displaced by climate-related disasters each year, and this trend is set to
increase as climate change accelerates. It raises important questions about how well
existing instruments actually protect people driven from their homes by climate change
and natural disasters. This article first examines current protection instruments
and points out gaps in them. There follows an exploration of various proposals for
filling those protection gaps, with the focus on cross-border natural-disaster-induced
displacement. A multi-track approach is recommended, including context-oriented
and dynamic interpretation of existing law, and creation of new law. Adhering to the
principle of non-refoulement, and focusing on whether return is possible, permissible,
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or reasonable, could be a realistic way to begin developing protection regimes for
victims of natural-disaster-induced displacement.

In its fourth assessment report, published in 2007, the Intergovernmental Panel
on Climate Change (IPCC) established that human-induced climate change is
accelerating and is already having a severe impact, including an increase in certain
natural hazards.! Furthermore, a study by the United Nations Office for the
Coordination of Humanitarian Affairs (OCHA) and the Internal Displacement
Monitoring Centre of the Norwegian Refugee Council (NRC) indicates that
millions are already being displaced by climate-related natural disasters each year.’

This development raises important questions about how well existing law,
as well as national, regional, and international regimes, protects people displaced
by climate-related disasters in particular and natural disasters in general. In this
article, we identify the gaps in these protection regimes and discuss a range of
options for filling them. We conclude that a multi-track approach to exploring
those options and in particular to building on the concept of return may prove the
most effective solution.

While recognizing that a continuum exists between voluntary and
forced migration and that much of the human mobility in the context of climate
change may be considered voluntary (or at least in a grey zone between voluntary
and forced), we choose to focus on displacement and forced migration. All
migrants have certain protection needs, but forced migrants have been considered
a category apart in international law and in practical humanitarian work.’
Nonetheless, the continuum between voluntary and forced raises challenges such as
how to determine when a migrant’s leaving his or her home must be considered a
forced action.

A focus on climate-change-related displacement can be justified in order
to establish climate change as a major cause of displacement, to identify the
broader responsibility for displacement, to mitigate its effects, and to fund the
work needed for this mitigation. From a perspective of practical security and
human rights, however, there is normally no compelling reason to distinguish
between climate-related and other natural disasters. We have therefore shifted

1 Intergovernmental Panel on Climate Change, Climate Change 2007: The Synthesis Report, p. 30, available
at: http://www.ipcc.ch/publications_and_data/publications_ipcc_fourth_assessment_report_synthesis_
report.htm (last visited 20 September 2010).

2 Office for the Coordination of Humanitarian Affairs (OCHA) and the Internal Displacement
Monitoring Centre (IDMC)/Norwegian Refugee Council, Monitoring Disaster Displacement in the
Context of Climate Change, Geneva, 2009, p. 15.

3 See, for example, the definition of an internally displaced person as someone ‘forced or obliged to flee or
to leave their homes or places of habitual residence’, in Report of the Representative of the Secretary-
General, Mr. Francis M. Deng, submitted pursuant to Commission resolution 1997/39, Addendum: Guiding
Principles on Internal Displacement, 11 February 1998, UN Doc. E/CN.4/1998/53/Add.2 (hereafter 1998
UN Guiding Principles on Internal Displacement), Introduction: Scope and Purpose, para. 2.
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between discussing climate change in particular and natural disasters more
broadly.

Linking climate change and displacement

There are major methodological challenges involved in establishing the link
between climate change and displacement. People leave their homes for a complex
set of reasons,* and there is ‘multi-causality’ even in forced migration. Nevertheless,
while examining some of the current and predicted effects of climate change, a
number of researchers and international institutions have arrived at the conclusion
that climate change will probably contribute to ‘major forced displacements’ over
time.’

One major impact of climate change is the increased frequency and severity
of certain hazards, as well as changes in their time-frame and location.® Hazards can
combine with human vulnerability to produce disasters, such as floods and
droughts. In other words, there is a crucial human element involved in the occur-
rence of ‘natural’ disasters. We can call them climate-related disasters since climate
change can influence their frequency, severity, time, and location; storms, floods,
and droughts all belong to this category. All natural disasters can potentially result
in forced displacement. The number of recorded natural disasters has doubled from
approximately 200 to over 400 per year over the past two decades.” The majority are
climate-related disasters. According to the UN Emergency Relief Coordinator, this
situation of more frequent and severe disasters may be ‘the new normal’.*

Although there is broad acceptance that voluntary and forced migration is
likely to increase as a consequence of climate change, it is difficult to estimate the
scale. In 2009, OCHA worked with the Internal Displacement Monitoring Centre
of the NRC in a first attempt to assess the degree of displacement due to sudden-
onset natural disasters. They found that as many as thirty-six million people had
been displaced by such disasters in 2008, over twenty million by climate-related
sudden-onset disasters alone.” Estimating displacement due to slow-onset disasters
such as drought and sea-level rise is much more challenging because it has a more

4 The concept of ‘environmental refugees’ or ‘climate refugees’ has been criticized by migration academics.
This is mainly because climate change, migration, and displacement are not phenomena with only one
cause. Moreover, the refugee concept has a restricted definition, focusing on persecution as the main
grounds for fleeing, and is limited to individuals who have crossed an internationally recognized border.
The limited nature of the refugee concept in itself makes the term ‘climate refugee’ somewhat unsuitable.

5 David Hodgkinson, Tess Burton, Heather Anderson, and Lucy Young, ‘Copenhagen, climate change
“refugees” and the need for a global agreement’, in Public Policy, Vol. 4, No. 2, 2009, p. 159.

6 IPCC, above note 1, p. 30.

7  See Emergency Event Database, available at: http://www.emdat.be/natural-disasters-trends (last visited
20 September 2010).

8 OCHA, Opening remarks by Sir John Holmes, Under-Secretary General for Humanitarian Affairs and
Emergency Relief Coordinator at the DIHAD 2008 Conference, 8 April 2008, available at: http://www.
reliefweb.int/rw/rwb.nsf/db900sid/YSAR-7DHL88?0OpenDocument (last visited 20 September 2010).

9 OCHA and IDMC/NRC, above note 2, p. 15.
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complex set of causes and because there is a continuum between voluntary and
forced migration." Nevertheless, the numbers quoted above give an indication of
the scale of displacement caused by climate-related disasters today. While offering
its own estimate, the Stern Review points out that the number of displaced people
will ‘depend on the level of investment, planning and resources’."

In the near future at least, displacement is likely to go on being mostly
internal, and in some cases regional.” All countries will eventually be affected by
climate change, but some are more immediately and directly exposed than others.
In its report, the IPCC highlights dangers associated with the Arctic, Africa, small
islands, and the Asian and African mega-deltas, while recognizing that ‘within
other areas, even those with high incomes, some people (such as the poor, young
children and the elderly) can be particularly at risk, and also some areas and some
activities’.” Much sudden-onset, natural-disaster-induced displacement is tem-
porary if there is effective rehabilitation and recovery, but some displacement
becomes permanent."

This research on climate change, disasters, and displacement raises central
questions about the need to protect displaced individuals and entire populations.
The protection needs of people displaced by natural disasters have not yet been
fully explored and understood. However, one of the main ideas behind the 1998
UN Guiding Principles on Internal Displacement was that, regardless of the reason
for displacement, the people concerned often have a particular set of needs."” While
recognizing that much work is needed to identify protection needs, we therefore
feel justified in examining more generally the current protection regime, identi-
tying gaps and looking at possible solutions for filling those gaps in the context of
climate change.

Gaps in protection for people displaced in connection with
climate change and natural disasters

Typology of climate-change effects, displacement, and protection

Setting out the various types of climate change, the main effects, and the dis-
placement that results from them is a useful starting point for an overview of
possible protection regimes, as well as the gaps associated with climate change and

10 When is the land so degraded that we consider the small-scale farmer to have been forced to leave it —
and not merely to have ‘chosen’ to leave it — for a better life elsewhere? Is the degradation mainly due to
climate factors or to land use, poor irrigation, economics, and governance?

11 UK Treasury, Stern Review on the Economics of Climate Change, Cambridge University Press, Cambridge,
2005, p. 112.

12 See, for example, Inter-Agency Standing Committee (IASC), Climate Change, Migration and
Displacement: Who will be affected?, Working paper submitted by the informal group on Migration/
Displacement and Climate Change of the IASC, 31 October 2008, p. 1.

13 IPCC, above note 1, p. 52.

14 See, for example, IASC, above note 12, p. 1.

15 See 1998 UN Guiding Principles on Internal Displacement, above note 3.
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natural disaster.' The situations described may have more than one cause, and
there are situations in which several of these scenarios may overlap.

Scenario 1: Climate change increases the frequency and/or severity of
sudden-onset natural disasters and perhaps their time-frame and
location

In this scenario, it is assumed that displacement will mostly be internal and tem-
porary, depending on the effectiveness of humanitarian response and the speed of
recovery. The 1998 UN Guiding Principles on Internal Displacement (a soft-law
instrument) should therefore be examined to see whether they offer protection.
Since the Guidance Principles recognize disaster-induced displacement, protection
and assistance should be provided in accordance with these principles.”

The situation differs for those who cross a border. Article 1A of the 1951
Convention relating to the Status of Refugees, as modified by the 1967 Protocol,
does not clearly apply to people driven from their homes by natural disasters, since
refugee status is linked to a well-founded fear of persecution for certain specific
reasons. However, contextual and dynamic interpretations explored later in this
article show that some of those who are displaced across borders could qualify for
refugee status and protection.

Scenario 2: Climate change increases the frequency and/or severity of
slow-onset natural disasters and perhaps changes their time-frame and
location

In this scenario, part of the population may decide to migrate to other parts of the
same country. Some may also migrate abroad. Later, conditions may deteriorate to
a point where it becomes impossible for people to remain in their homes and they
are actually displaced.

The 1998 UN Guiding Principles on Internal Displacement could be ap-
plied in some cases where it is established that a drought or similar event has
displaced people. However, it has been argued that the Guidance Principles were
never meant to meet, and cannot really meet, the particular needs of people dis-
placed by slow-onset disasters such as droughts.” Furthermore, it is difficult to

16 The typology is based on that presented in IASC, above note 12, pp. 2-3; and Vikram Kolmannskog, ‘The
point of no return: exploring law on cross-border displacement in the context of climate change’, in
Refugee Watch, Vol. 34, December 2009, pp. 27-42.

17 See 1998 UN Guiding Principles on Internal Displacement, above note 3, Principle 2.

18 One case study indicated that the protection challenges are more similar to those faced by migrants than
displaced persons. For example, drought is often characterized by family separation, with the male head
of the household leaving in search of work, while in conflicts and sudden-onset disasters, entire families
are often forced to move. A senior staff member of an international humanitarian agency has suggested
that the term ‘distress migration’ is more appropriate than ‘displacement’. Perhaps the tipping point is
when the entire family leaves, i.e. when there is no longer any possibility of survival at home. Then we
can speak of forced displacement. See Vikram Kolmannskog, Climate Change, Disaster, Displacement and
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establish the link between drought and displacement, as the movement is likely to be
slow and in phases; it may be seen as voluntary, and the decision to finally leave the
place of origin will be based on a number of factors. The distinction between vol-
untary migration and forced displacement is blurred in this scenario, and it is hard
to determine whether people fall into the category of internally displaced persons or
that of migrants. However, many migrants are similar to internally displaced per-
sons: they are citizens of the state in which they are living and as such have certain
rights and are entitled to certain treatment. But their needs and the response to
those needs are not so clearly addressed in existing international law and policy.
People who are displaced or migrate across internationally recognized
borders face the same situation regarding international refugee law as discussed in
Scenario 1. Some may be admitted to a foreign country through legal migration, but
for many this may not be an option, and assistance and protection may be required.
The case of the small island states, where a whole population could
potentially be forced to leave its country, is clearly relevant to the discussion above.
Sea-level rise is a gradual process, and it is difficult to draw a line here between
migration and displacement. Thus, this is a case for which we find no clear solution
in international law today. It remains unclear whether people who lose their state
owing to climate change would be considered stateless. According to Article 1 of
the 1954 Convention Relating to the Status of Stateless Persons, a stateless person is
‘not considered as a national by any State under the operation of its law’.”
According to McAdam and Saul, however, the island citizens would not be pro-
tected because the definition of statelessness is premised on the denial of nationality
through the operation of the law of a particular state, rather than through the
disappearance of a state altogether.” Furthermore, current legal regimes are hardly
sufficient to address the very specific needs of such islanders, including relocation.

Scenario 3: Climate change could cause an increase in environmental
conflicts

It has been argued that the effects of climate change, such as sudden-onset and
slow-onset natural disasters, can trigger conflict, through competition over scarce
resources, for example.” In this scenario, the 1998 UN Guiding Principles on
Internal Displacement should be applied to people who are internally displaced.

Migration: Initial Evidence from Africa, New Issues in Refugee Research, Research Paper No. 180, Office
of the United Nations High Commissioner for Refugees (UNHCR), December 2009, p. 11.

19 Convention relating to the Status of Stateless Persons, adopted on 28 September 1954 by a Conference of
Plenipotentiaries convened by Economic and Social Council resolution 526 A (XVII) of 26 April 1954,
Art. 1.

20 Jane McAdam and Ben Saul, An Insecure Climate for Human Security? Climate-induced Displacement and
International Law, Sydney Centre Working Paper No. 4, University of Sydney, 2008, available at: http://
sydney.edu.au/law/scil/documents/2009/SCILWP4_Final.pdf (last visited 28 September 2010).

21 See, for example, Nils Petter Gleditsch, ‘Environmental conflict: Neomalthusians vs. Cornucopians’, in
Hans Guinter Brauch et al. (eds), Security and the Environment in the Mediterranean: Conceptualising
Security and Environmental Conflicts, Springer Verlag, Berlin, 2003, p. 478.
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Conflict is explicitly mentioned in the descriptive definition of internally displaced
persons,” and the conflict’s cause is not crucial when it comes to protection in
relevant law.

People in this scenario who are displaced across international recognized
borders can, in some cases, gain refugee status or complementary, possibly tem-
porary, protection status.” Regional instruments such as the Organization of
African Unity (OAU) Convention and the 1984 Cartagena Declaration on Refugees
include as refugees those fleeing from ‘generalised violence’.” The European Union
(EU)’s Temporary Protection Directive provides temporary protection in the event
of a mass influx of persons fleeing armed conflict,” and the EU Qualification
Directive extends subsidiary protection if there is a ‘serious and individual threat to
a civilian’s life or person by reason of indiscriminate violence in situations of
international or internal armed conflict’.” However, apart from those countries
that have adopted the OAU Convention and the EU directives, many states do not
yet recognize people fleeing generalized violence as refugees or persons qualifying
for complementary protection.

Scenario 4: Climate-change-related measures such as adaptation and
mitigation efforts result in displacement

Measures to mitigate the effects of climate change and adapt to them can result in
displacement. One trend that needs attention is that of authorities seeking to move
people and using climate change and natural disasters either as a legitimate reason
or simply as a pretext.” For example, in some of the countries affected by the 2004
Asian tsunami, there were reports that buffer zones were established in a dis-
criminatory manner to allowing construction of tourism facilities, while local
residents were not allowed to return and rebuild their homes.”

22 See 1998 UN Guiding Principles on Internal Displacement, above note 3, Introduction: Scope and
Purpose, para. 2.

23 V. Kolmannskog, above note 16, p. 32.

24 Cartagena Declaration on Refugees of 22 November 1984, reproduced in Annual Report of the Inter-
American Commission on Human Rights, 1984-1985, OEA/Ser.L/V/IL.66, doc. 10, rev. 1, pp 190-193,
Art. III(3); OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, Addis
Ababa, Ethiopia, 10 September 1969, Art. 1(2).

25 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in
the event of a mass influx of displaced persons and on measures promoting a balance of efforts between
Member States in receiving such persons and bearing the consequences thereof, Art. 2(c)(i).

26 Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of
third country nationals or stateless persons as refugees or as persons who otherwise need international
protection and the content of the protection granted, Art. 15(c) in combination with Art. 2(e).

27 Vikram Kolmannskog, Dignity in Disasters and Displacement: Exploring Law, Policy and Practice on
Relocation and Return in the Context of Climate Context, paper prepared for the Global Environmental
Change and Human Security Synthesis (GECHS) Conference, ‘Human Security in an Era of Global
Change’, University of Oslo, 22-24 June 2009, available at: http://www.nrc.no/?aid=9411918 (last visited
20 September 2010).

28 Report of the Representative of the Secretary-General on the Human Rights of Internally Displaced
Persons, Walter Kilin, Protection of Internally Displaced Persons in Situations of Natural Disasters,
A/HRC/10/13/Add.1, 5 March 2009, para. 58.
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In this scenario, relevant protection standards for internally displaced
persons can be found in the 1998 UN Guiding Principles on Internal Displacement.
These include provisions to ensure participatory, rights-based planning and non-
discrimination.” If people are permanently relocated, certain development princi-
ples could also apply. Of particular relevance is the World Bank’s Operational
Policy 4.12 on Involuntary Resettlement of January 2002.

The area of climate measures and displacement needs further scrutiny for
clarification of law and policy. As for people who cross a border owing to climate-
related measures, their situation and needs are even less adequately accounted for.

Summary of protection gaps

In summary, we find no protection gaps in two of the scenarios set out above:
internal displacement as a result of sudden-onset natural disasters and internal
displacement as a result of conflict. Both scenarios are clearly covered by the 1998
UN Guiding Principles on Internal Displacement. In the following search for ways
to fill the protection gaps, the focus is on cross-border displacement caused by
natural disaster and excludes the particularities of statelessness. It includes both
slow- and sudden-onset disasters.

Filling the gap in cross-border displacement caused by natural
disaster

Amending the 1951 Convention relating to the Status of Refugees

Since many of the people displaced across borders do not seem to qualify as either
stateless persons or refugees, some advocates for their protection have suggested
amending the 1951 Convention relating to the Status of Refugees. This might seem
like the most straightforward way of dealing with the cross-border protection gaps
and a solution that would have the advantage of securing rights within a well-
recognized and established legal instrument. However, critics — including the UN
High Commissioner for Refugees (UNHCR) and the NRC — have pointed out that
any initiative to amend the refugee definition, as agreed in the 1951 Convention,
would involve the risk of a full renegotiation of the Convention. In the current
political climate, any renegotiations could undermine the international refugee
protection regime altogether.” Seeking to expand the definition of a refugee, no
matter how pure the expanders’ intentions, could result in less protection for
those who find refuge through today’s Convention. Any such weakening should
be avoided; therefore, other options must be explored. Moreover, concepts and

29 1998 UN Guiding Principles on Internal Displacement, above note 3, Principles 6(2)(d), 7(1), 15(d), 28,
and 29, and elsewhere.

30 See, for example, UNHCR, Climate Change, Natural Disasters and Human Displacement: A UNHCR
Perspective, Geneva, 2009, p. 9.
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mechanisms set out in the 1951 Convention relating to the Status of Refugees, such
as the persecution concept and the idea that refugee status substitutes for protec-
tion from the home states, may not be suitable in the context of climate change and
natural disaster.

Inclusion in the United Nations Framework Convention on Climate
Change or other climate agreement

The 1992 UN Framework Convention on Climate Change (UNFCCC) provides the
common international framework within which to address the causes and conse-
quences of climate change. The current 1997 Kyoto Protocol commitments run
until 2012 and the states are still negotiating what should come after that. While the
Kyoto Protocol focuses on reducing greenhouse gas emissions (climate-change
mitigation), a successor agreement is also supposed to address the consequences of
climate change that can no longer be avoided (climate-change adaptation).”

Clearly, a climate-change agreement could be crucial to preventing dis-
asters and displacement, including displacement resulting from climate measures.
In terms of protection during displacement, the UNFCCC process has less to offer.
Historically, it has had little focus on remedies and there has been a reluctance to
incorporate human rights issues. However, a climate-change agreement could also
play a certain role in protecting people who are migrating or have been displaced.”
Activities related to migration and displacement qualify for funding in the latest
draft texts. Nevertheless, while it is important to recognize migration and dis-
placement and to ensure funding and co-operation, it is unlikely that we will find a
full solution here.

Creating a new convention

Several authors argue that the protection gaps would be best filled by creating a
new international convention. Hodgkinson, Burton, Young, and Anderson argue
that neither the UNFCCC nor current human rights and refugee-protection
instruments are appropriate for dealing with the issue.” For the operation and
application of a new climate-change-displacement convention, the authors stress
the need to prove that climate change causes the displacement in question. They
emphasize that, although the new treaty should include people displaced by a
sudden-onset climatic event, current science is unable to attribute a sudden
climatic event directly to climate change and that applying complex analysis to
sudden-onset disasters could hamper relief operations and programmes. A new
instrument would therefore, according to the authors, more readily apply to slow-
onset disasters than to sudden-onset disasters. However, displacement caused by

31 See Bali Action Plan, Decision 1/CP.13 FCCC/CP/2007/6/Add.1, 14 March 2008, para. 1(c).

32 Vikram Kolmannskog, “Towards a humanitarian climate change agreement’, in Forced Migration Review,
Vol. 33, September 2009, p. 72.

33 D. Hodgkinson et al., above note 5, p. 159.
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slow-onset disasters is often more complex than that of sudden-onset disasters,
thereby further complicating causality. The possible lengthiness of determining the
cause means that there would be a risk of the people displaced spending long
periods with their protection needs unaddressed.

Bonnie Docherty and Tyler Giannini have suggested a similar compre-
hensive instrument that would stipulate guarantees of assistance, shared responsi-
bilities between host and home state, and the right to protection and humanitarian
aid.* The definition of ‘climate change refugee’ applied by Docherty and Giannini
encompasses both slow- and sudden-onset disasters. The instrument would allow
the determination of refugee status on a group basis, while still allowing individual
claims. This is because climate change affects entire communities and group
determination is cost-efficient, ensures equal application, and avoids repeated
debate over the cause of an event.”

In addition to establishing causality (discussed above), a major challenge is
the probable lack of political will today to establish a comprehensive framework
with strong and clear rights for the displaced. Moreover, the way that the existing
international architecture is currently functioning raises questions about how
effective it would be to add new institutions to it. Securing protection for just those
displaced by climate-related disasters while excluding people displaced by other
natural disasters also seems hard to justify. As pointed out above, there may be little
difference in practical terms for a person fleeing a climate-related flood and a
person fleeing a non-climate-related earthquake, though responsibility, funding,
and other overarching issues may differ greatly.

Creating or amending regional conventions

There is a trend in law to create more and stronger regional treaties and treaty-
based bodies. Developing regional treaties could be one way to fill protection gaps
in the context of climate change and natural disasters. Climate change will certainly
affect different parts of the world in different ways, and there may be more political
will at the regional level to deal with impact. For example, Justice Susan Glazebrook
argues that a regional approach in the Asia-Pacific area is essential for adaptation
measures and for planning disaster recovery and relief, including the responsibility
for relocating displaced people in the region and ensuring that their rights are
promoted and protected.”

A recent and relevant addition is the African Union Convention for
the Protection and Assistance of Internally Displaced Persons in Africa
(Kampala Convention) adopted in October 2009, which builds on the 1998 UN
Guiding Principles on Internal Displacement and explicitly mentions climate

34 Bonnie Docherty and Tyler Giannini, ‘Confronting a rising tide: a proposal for a convention on climate
change refugees’, in Harvard Environmental Law Review, Vol. 33, No. 2, 2009, p. 349.

35 Ibid., pp. 374-375.

36 Susan Glazebrook, ‘Human rights and the environment’, in Victoria University of Wellington Law Review,
Vol. 40, 2009, p. 293.
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change.” There are also regional instruments with broader definitions of refugees.
The 1969 OAU Convention Governing the Specific Aspects of Refugee Problems in
Africa includes as refugees persons forced to flee ‘events seriously disturbing public
order’.”® Although there have been examples in practice of permitting people dis-
placed by disasters across borders to remain temporarily, it seems that in most
cases, however, African governments have not characterized this as an obligation
arising under the OAU Convention.” In Latin America, the 1984 Cartagena
Declaration on Refugees, which has inspired the legislation of many states in the
region, also includes as refugees (in Article 3) persons forced to flee ‘other cir-
cumstances which have seriously disturbed public order’. However, the
International Conference on Central American Refugees does not understand the
‘other circumstances’ to include natural disasters.” Jurisprudence based on these
regional definitions is scarce and there is a need to develop doctrine and guidance
to help states interpret these criteria. We may also see a change in practice
and interpretation, as climate change influences the occurrence of disasters and
the resulting displacement. The regional conventions could also be amended.
Similarly, Kolmannskog and Myrstad argue for inclusion of natural-disaster-
related displacement in the directives being developed as part of the Common
European Asylum System.*

Context-oriented and dynamic interpretation of existing refugee law

Kolmannskog has argued elsewhere for dynamic and context-oriented interpreta-
tions of existing law to address climate-change-induced displacement.” For
example, it may be too hasty to say that people displaced in the context of climate
change and natural disaster are never covered by the refugee definition. Serious
or systematic human rights violations are normally considered to amount to
persecution,” and experience shows that both natural disasters and conflict are
situations prone to human rights violations. For example, the recognition that

37 Kampala Convention, Art. 5(4).

38 OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, above note 24, Art.
1(2).

39 Alice Edwards, ‘Refugee status determination in Africa’, in African Journal of International and
Comparative Law, Vol. 14, 2006, pp. 204-233.

40 Hector Gros Espiell, Sonia Picado, and Leo Valladares Lanza, Principles and Criteria for the Protection of
and Assistance to Central American Refugees, Returnees and Displaced Persons in Latin America, prepared
by the Group of Experts for the International Conference on Central American Refugees pursuant to
specific objective (a) in paragraph 3 of the San Salvador Communiqué on Central American Refugees of
9 September 1988, p. 11, available at: www.acnur.org/biblioteca/pdf/3668.pdf (last visited 20 September
2010).

41 Vikram Kolmannskog and Finn Myrstad, ‘Environmental displacement in European asylum law’, in
European Journal of Migration and Law, Vol. 11, No. 4, 2009, pp. 313-326.

42 See, for example, Vikram Kolmannskog, ‘Climates of displacement’, in Nordic Journal of Human Rights,
Vol. 26, No. 4, 2008, pp. 302-320; V. Kolmannskog, above note 16; and V. Kolmannskog and F. Myrstad,
above note 41.

43 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention
and the 1967 Protocol relating to the Status of Refugees, Geneva, 1992, paras. 51-53.
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there is scope for human rights violations, discrimination, and persecution in the
wake of disaster, as exemplified by the aftermath of the 2004 Asian tsunami, led to
the TASC Operational Guidelines on Human Rights and Natural Disasters. Where
the victims of natural disasters flee because their government has consciously
withheld or obstructed aid in order to punish or marginalize them on one of the
five grounds, at least the 1951 Convention and the UNHCR’s mandate will be
applicable. This has also been confirmed by the UNHCR.*

In addition, there are often several, separate reasons why a person moves,
and 1951 Convention refugees may flee in the context of disaster while the well-
founded fear of persecution exists independently. Disasters seldom come alone.
Some Somalis in refugee camps in Kenya reported having fled both drought and
conflict, and the local UNHCR staff stated that they would not ‘split hairs’ when
drought and conflict coincides.”

However, in cases of natural-disaster-induced displacement where a ‘well-
founded fear of persecution’ is less obvious, or even completely lacking, the need
for protection may still be unmet in many cases. Furthermore, the main challenge
for a context-oriented and dynamic interpretation of existing refugee law comes
from the general political climate for refugees today. There is no global refugee
court, and even if there are increasingly effective regional mechanisms, countries
retain much discretion in interpreting refugee law. Today, countries are defining in
an ever narrower manner whom they are prepared to recognize as a refugee.

The principle of non-refoulement set out in the 1951 Convention relating
to the Status of Refugees prohibits the expulsion or return (‘refoulement’) of a
refugee ‘in any manner whatsoever to the frontiers of territories where his life
or freedom would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion’.* This fundamental
principle is widely regarded as part of customary international law and has counter-
parts in human rights law. However, it is also being challenged through intercep-
tion and rejection at borders.

Context-oriented and dynamic interpretation of existing human
rights law

A partial solution to the normative protection gap may be found in broader human
rights law pondering the possibility, permissibility, and reasonableness of return.”

44 UNHCR, above note 30, p. 7.

45 V. Kolmannskog, above note 18, p. 9.

46 Convention Relating to the Status of Refugees, 28 July 1951, Art. 33(1).

47 V. Kolmannskog, above note 42, pp. 312-316; V. Kolmannskog, above note 16, pp. 32-35. For an
interesting and challenging perspective on the relevance of human rights law to migration, see Catherine
Dauvergne, Making People Illegal: What Globalization Means for Migration and Law, Cambridge
University Press, Cambridge, 2008. Dauvergne argues that the realm of immigration law has become an
important theatre in terms of reaffirming state sovereignty in a globalizing world, and that we should not
expect human rights norms to be of much use to illegal immigrants, who are the main targets of these
reassertions of sovereignty. She suggests that a more promising alternative is to couch legal arguments on
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We may see cases where a person’s return to his or her place of origin at some point
becomes impossible owing to climate change and/or disaster. The island states may
be an extreme example. In other cases, disasters are likely to affect infrastructure,
which may be necessary for a return. Forced return may also not be allowable
because it is considered to breach a fundamental right.

In human rights law, non-refoulement is an absolute and general ban on
sending a person, independent of conduct or status, to places where they risk
certain rights violations. Most agree that the prohibition of torture is a peremptory
norm, but there is disagreement regarding the extent to which one is protected by
customary law against ill-treatment and other human rights violations.*

No matter the degree to which a disaster has been created by humans, it is
doubtful (to say the least) that it can meet the international definition of torture as
the infliction of severe pain or other suffering by a public official for one of the
purposes listed in the torture conventions, such as punishment or obtaining a
confession. It could also seem far-fetched to call a disaster cruel, inhuman, or
degrading treatment. In some cases, rather than claiming that an asylum-seeker
forced to return to his or her country of origin is being returned to the infliction of
ill-treatment, the return itself could arguably constitute ill-treatment, perhaps even
torture.” Let us illustrate this with an example: How should we consider a case
where a public official leaves a person to fend for himself with hardly any means in
the middle of a desert?

Generally, courts have carefully circumscribed the meaning of ‘inhuman
or degrading treatment’, but there are cases where the concept of ‘inhuman treat-
ment’ has been interpreted rather progressively. In the case of D. v. the United
Kingdom, the European Court of Human Rights considered that returning an HIV-
infected person to St Kitts would amount to ‘inhuman treatment’ owing, among
other things, to the lack of sufficient medical treatment, a social network, a home,
or any prospect of making a living.” During and after disasters such as Hurricane
Mitch (Central America, 1998) and Cyclone Nargis (Myanmar, 2008), both peo-
ple’s homes and vital infrastructure were destroyed or damaged, which hindered
the provision of basic essentials such as clean water, electricity, and food. One
could consider that people with particular vulnerabilities are protected against
having to return to such circumstances. Clearly, law relating to the permissibility of
return is relevant in the climate-change context.

behalf of illegal immigrants not in terms of human rights norms but rather in terms of the rule of law.
While we believe that human rights may be built on for a solution in the specific context of climate
change and natural disasters, we conclude that the risk of an overly broad scope for interpretation
emerging means that an explicit mention of natural disasters, or something similar, in law governing
return better ensures effective protection.

48 See, for example, International Criminal Tribunal for the Former Yugoslavia (ICTY), Prosecutor v. Anto
Furundzija, Case No. IT-95-17/1-T, Judgment (Trial Chamber), 10 December 1998, paras. 144, 153—157.
The ICTY stated that there is a jus cogens for the prohibition against torture, that there is no allowance
for states to make reservations, and that is considered to bind all states.

49 V. Kolmannskog, above note 16, p. 33.

50 European Court of Human Rights, D. v. the United Kingdom, Judgment of 2 May 1997, Application
No. 30240/96, paras. 46—-54.
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Climate change and natural disasters negatively affect the enjoyment
of several human rights.” In theory, any human rights violation under systems such
as the 1950 European Convention on Human Rights could give rise to a non-
refoulement obligation.” Importantly, the right to life is non-derogable, with very
few exceptions.” Hence, a person should not be sent back to her country of origin
if there is a danger to her life. In addition, one could apply the law stipulating non-
refoulement of refugees (law that, among other things, stipulates the duty to pro-
tect life) by analogy. Climate change and disasters also affect other human rights
such as the right to food, the right to water, the right to health, and the right to
adequate housing. Except for absolute rights — such as the right to life and the ban
on torture and certain ill-treatment — most human rights provisions permit a bal-
ancing test between the interests of the individual and the state. Thus, the ‘new
normal’ of climate change with more frequent and severe disasters must weigh
heavily.

It should also be considered that, in some cases, forcing someone to return
is unreasonable. Not only strict permissibility but also greater latitude for the cri-
terion of reasonableness (how reasonable it is to expect someone to go back?)
should be exercised by states in the context of climate change. Referring to ‘survival
criteria’, Denmark has for some time allowed particularly vulnerable groups of
Afghans to stay there on humanitarian grounds, because of the drought in
Afghanistan.”

It is the risk of rights being violated in the present and future, rather than
the past, that is crucial in determining protection needs. Where this need is
acknowledged, a clear protection status should also be granted. Existing human
rights law, including the non-refoulement principle, neither provides a right to stay
nor dictates the content of any protection, but it must include non-rejection at the
border to be effective and can provide a basis for some form of complementary,
possibly temporary, protection.

This human rights approach, which focuses on return, offers some solu-
tion to the challenges in slow-onset disasters and displacement. It is not so much a
question of why someone left initially, but rather whether the gradual deterioration
has reached a critical point where they cannot be expected to return now.

Bringing wider human rights such as the ban on torture, inhuman and
degrading treatment, and the right to life into play regarding return has the
advantage that the linkage is open to dynamic interpretation while still allowing the
authorities a degree of discretion. An explicit reference in law to natural disasters,
or something similar, could create a new category that potentially excludes others

51 United Nations, Report of the Office of the United Nations High Commissioner for Human Rights on the
relationship between climate change and human rights, UN Doc. A/HRC/10/61, New York, 2009, paras.
16-41.

52 United Kingdom House of Lords, Regina v. Special Adjudicator ex parte Ullah, 17 June 2004, [2004]
UKHL 26, paras. 24-25.

53 See European Convention for the Protection of Human Rights and Fundamental Freedoms as amended
by Protocols No. 11 and No. 14, Rome, 4 November 1950, Arts. 2(2) and 15(2).

54 V. Kolmannskog and F. Myrstad, above note 41.
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but would at least permit less discretionary latitude. In the discussion about
complementary and temporary protection at regional and national levels, we find
both vague and more precise protection terminology.

A weakness of the focus on return is that the person affected first has to be
able to reach another country, though the practice of interception is making this
ever harder. Other solutions — such as labour-migration programmes — could also
be discussed for those who might not otherwise be able to flee, but that is beyond
the scope of this article.

Complementary and temporary protection at regional and national
levels

Developing complementary, possibly temporary, protection regimes may be a
solution. There are already some national and regional temporary protection
regimes that could apply. According to the United States Immigration and
Nationality Act, the nationals of a foreign state can be designated for Temporary
Protected Status if three conditions are met: (1) there has been an environmental
disaster in the foreign state resulting in a substantial, but temporary, disruption of
living conditions; (2) the foreign state is unable, temporarily, to handle adequately
the return of its own nationals; and (3) the foreign state has officially requested
such designation.” However, Temporary Protected Status is not a strong, legal
obligation to protect the individual.* It is optional: the nationals of a certain state
can receive such status. Furthermore, it is an agreement between the US and
another state, not first and foremost a duty to the individual.

Another model is the temporary protection accorded by the EU, in
accordance with the Temporary Protection Directive, during ‘mass influxes’ of
certain displaced persons.” Arguably, temporary protection can be applicable to
some cases of natural-disaster-related displacement.” Article 2(c) of the Temporary
Protection Directive specifies those persons who ‘in particular’ qualify for
temporary protection, though it does not provide an exhaustive list. It should also
be noted that ‘generalized violations’ of human rights often occur in, during, or
after a natural disaster, and in such cases the displaced fall within an explicitly
recognized category. Importantly, if a qualified majority decides that a natural
disaster calls for invoking the Temporary Protection Directive mechanisms, it is
free to do so. Mobilizing the political consent and will to do so would, however, be
challenging. Moreover, linking temporary protection to ‘mass influx’ can also be a
weakness if the goal is protection for displaced individuals. An individual may be in
need of protection even though he or she does not arrive as part of a ‘mass influx’.
Furthermore, temporary protection may more generally provide some protection

55 See United States, Immigration and Nationality Act, Act 244 — Temporary Protected Status, Sec. 244.
1/[8U.S.C. 1254], sub-para. (b).

56 See V. Kolmannskog, above note 16, pp. 36-37.

57 See Council Directive 2001/55/EC, above note 25.

58 V. Kolmannskog and F. Myrstad, above note 41.
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for certain groups but does not meet the needs of people who may need to stay
longer or permanently.

So far, Finland is the only EU country that explicitly grants temporary
protection, in Section 109(1) of the Aliens Act, to persons who cannot return safely
to their home country or country of permanent residence because of an environ-
mental disaster. Under Section 88a, there is also the possibility of permanent
protection status. The Finnish legislation could serve as a model for filling the
protection gap at national levels.

A ‘soft-law approach’

Kolmannskog has argued elsewhere that one could follow a ‘soft-law approach’
similar to that taken in the case of internally displaced persons: that is, to investi-
gate the protection gaps more closely and, if possible, create a synthesis (and ana-
logy) of existing international law in the form of principles.” The 1998 UN Guiding
Principles on Internal Displacement were established in order to deal with a
phenomenon requiring additional protection measures at a time when there was
little political will for a new convention and some questioned the need for new law.
The drafters therefore built on existing human rights law, humanitarian law, and
refugee law. The legal basis for similar guiding principles on displacement due to
climate change and natural disaster could include all the previously mentioned
areas of law — refugee law, environmental law, and human rights law — and go even
further by highlighting best practices from different countries and regions.

On the other hand, the non-binding nature of such established principles
may also be a significant weakness. Some states have not been willing to provide
protection to internally displaced persons as outlined in the Guiding Principles.
However, the Secretary-General’s representative on the human rights of internally
displaced persons, Professor Walter Kilin—a supporter of the ‘soft-law’
approach — has stated the following:

One should, however, not overestimate this weakness as it is always possible to
invoke the hard law that lies behind the Guiding Principles where necessary.
Overall, the non-binding character of the document has been an advantage,
and where the Guiding Principles were met with resistance, it was not because
of their content but because of a suspicion that they might be binding
regardless of all assertions to the contrary. The Representative’s experience has
shown that it is much easier to negotiate with governments if the questions of
violations does not loom in the background but, instead, problems can be
approached by looking at what kind of guidance is provided by international
standards.®

59 See V. Kolmannskog, above note 42, p. 320.
60 Walter Kilin, How Hard is Soft Law? The Guiding Principles on Internal Displacement and the Need for a
Normative Framework, Presentation at Roundtable Meeting, Ralph Bunche Institute for International
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A multi-track approach

Choosing a combination of the solutions explored above may prove the most
effective way of filling the protection gaps. This complex issue needs to be dealt
with in several forums and at several levels. Climate change is a global process that
is influencing the occurrence of natural disasters. The resulting international
responsibility needs to be reflected in the financing of protection for the people
affected by that change. This can be dealt with most appropriately in a new global
climate-change agreement based on the principle of common but differentiated
responsibilities and other principles of environmental law. Funding would enable
countries to deal better with displacement, most of which is likely to go on being
internal and regional in the developing countries. It is also important to encourage
further international and regional co-operation, particularly regarding cross-border
displacement. It is therefore crucial to keep the reference to migration and
displacement in the adaptation text being negotiated under the UNFCCC. From a
human security and protection perspective, however, there is no basic, compelling
reason to distinguish between climate-related and other natural disasters. Specific
law and protection should apply to all those displaced by natural disaster.

It is important to interpret law with a view to the ever-changing
environment in which it must be applied. This calls for context-oriented and
dynamic interpretation. For example, some of the people displaced in the context
of climate change and natural disaster can be considered refugees according to
the 1951 Convention relating to the Status of Refugees. But there is also a risk
with unclear law and discretionary latitude for the authorities: that we are, to an
excessive degree, at the mercy of the few whose task it is to interpret and apply that
law. This is a particular challenge in the field of immigration law because of the
volatile political situation and shifting feelings toward refugees and immigrants.
There is therefore also a need to clarify or even create new law.

The human rights regime, the non-refoulement principle, and comp-
lementary protection mechanisms can provide building blocks for new ways of
affording protection, particularly regarding the concept of return: if return is not
possible, permissible, or reasonable owing to circumstances in the place of origin
and to personal conditions, a person should receive protection and a clear status.
Linking return to wider human rights has the advantage of being open to dynamic
interpretation, but it also allows for discretion. An explicit reference to natural
disasters or similar phenomena, such as in Finnish law, may be necessary, par-
ticularly considering the ever-shifting sentiments toward migrants and asylum-
seekers. The focus on return rather than the cause and impact of the initial
movement may get us around some of the challenges of slow-onset disasters,
including the ‘voluntary—forced” continuum. A more permanent protection status
would be necessary in some cases, in addition to temporary protection.

Studies, CUNY Graduate Center, 19 December 2001, p. 7, available at: http://www.brookings.edu/fp/
projects/idp/articles/Kaelin12-19-01.pdf (last visited 20 September 2010).
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Creation of new law can start at several levels and in a number of forums.
States should already start adapting their national laws so that they can better
respond to natural-disaster-induced displacement. The Finnish legislation may
serve as a model. Since many of the domestic approaches are discretionary,
and vary greatly, there is also a need to address this issue at a regional and global
level. It can be raised in connection with existing regional processes, such as the
creation of the Common European Asylum System, and in more established
refugee frameworks and associated judicial and legislative institutions such as the
African and Latin American instruments. Finally, it may also eventually be raised
at a global level, but it is still unclear exactly where and how this would happen.
A natural host for such an international process could be UNHCR.

It may help with all the initiatives mentioned above to draft a soft-law
document. This document could outline existing law (as interpreted in a context-
oriented and dynamic fashion) and list examples of best practice and national
legislation.

No matter which mode (or modes) is chosen, there is a more fundamental
challenge, already pointed out above: implementation and access to protection in
the current political climate. For example, Europe already has elaborate asylum
legislation, but many potential asylum-seekers are stopped from ever arriving to
file an application by strict visa regimes, security forces at sea or on land, and
agreements with European and North African countries on the Mediterranean.
Access may become even harder if the potential numbers of legitimate asylum-
seekers increase. This is a problem beyond law. It is a hot topic in politics, especially
during economic downturns. It is also basically a matter of how people perceive
their moral duty. What is needed is public communication and awareness-raising
about climate change and displacement. Hopefully, climate change will remind us
of how we are all connected and this will give rise to a new solidarity.

730



INTERNATIONAL
Volume 92 Number 879 September 2010 of the Red Cross

SELECTED ARTICLE ON INTERNATIONAL
HUMANITARIAN LAW

Collective reparation
for victims of armed
conflict

Friedrich Rosenfeld*
Dr. Friedrich Rosenfeld studied at Bucerius Law School in Hamburg and Columbia
Law Schoolin New York.

Abstract

Reparations are essential to establishing justice after armed conflicts. The question
whether international law endorses an individual right to reparation has been a focal
point of recent discussion in that regard. The victims of armed conflicts are, however,
not only individuals but also collectives. The present article therefore examines the
issue of collective reparation. While it is submitted that the question whether there is a
right to such a remedy is not yet settled, it is argued that responsible parties should
develop robust programmes of collective reparation.

Armed conflicts rage in many parts of the world, claiming high numbers of vic-
tims.' These victims are not without protection: it is well established that violations
of international law must be remedied by reparation. Thus the Permanent Court of
International Justice held in the Chérzow Factory case that ‘reparation must, as far
as possible, wipe out all the consequences of the illegal act and re-establish the
situation, which would, in all probability, have existed if that act had not been
committed’.”

The recent discussion on this subject has largely centred on the question of
whether an individual right to reparation exists. Although scholars have not yet
reached consensus on this point, there is at least a strong tendency to acknowledge
the entitlement of the individual to reparation under modern international law.’

*  Dr. Rosenfeld wishes to thank Prof. Dr. Rainer Hofmann for his valuable comments on an earlier draft of

this article.
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Among the different forms of individual reparation, restitution and compensation
are those most commonly awarded.*

In contrast to individual reparation, collective reparation has received
little scholarly attention. It is unclear to date whether collectives have a right to
reparation, so this question is examined in the present article. In the first part, the
concept of collective reparation is defined. It is followed by an analysis of the
normative framework for collective reparation, which shows that international law
supports the idea of collective reparation but leaves unclear whether such a remedy
must be conceived of as a right. The final part stresses that the uncertainties as to
the legal status of collective reparation should not divert attention from the need to
develop robust programmes of collective reparation.

Definition of collective reparation

For the purposes of the present article, collective reparation will be defined as the
benefits conferred on collectives in order to undo the collective harm that has been
caused as a consequence of a violation of international law.’ Collective reparation

1 Lotta Harbom, Erik Melander, and Peter Wallensteen, ‘Dyadic dimensions of armed conflict, 1946—
2007’, in Journal of Peace Research, Vol. 45, 2008, pp. 6971f.

2 Permanent Court of International Justice, Case Concerning Factory at Chorzow, Merits, Series A, No. 17,
(1928), p. 47. Deviations from the standard of full reparation are discussed for situations of mass
atrocities. See e.g. Ethiopia—Eritrea Claims Commission, Final Award between the State of Eritrea and
the Federal Democratic Republic of Ethiopia, Eritrea’s Damages Claims, 17 August 2009, para. 22.

3 Emanuela-Chiara Gillard, ‘Reparation for violations of international humanitarian law’, in International
Review of the Red Cross, Vol. 85, No. 851, 2003, p. 536; Riccardo Pisillo Mazzeschi, ‘Reparation claims by
individuals for state breaches of humanitarian law and human rights: an overview’, in Journal of
International Criminal Justice, Vol. 1, 2003, p. 343; Albrecht Randelzhofer, ‘The legal position of the
individual under present international law’, in Albrecht Randelzhofer and Christian Tomuschat, State
Responsibility and the Individual: Reparation in Instances of Grave Violations of Human Rights, Martinus
Nijhoff, The Hague, 1999, p. 231; Andreas Fischer-Lescano, ‘Subjektivierung vélkerrechtlicher
Sekundarregeln: die Individualrechte auf Entschidigung und effektiven Rechtsschutz bei Verletzungen
des Volkerrechts’, in Archiv des Vilkerrechts, Vol. 45, 2007, p. 331; Robert Bank and Elke Schwager, ‘Is
there a substantive right to compensation for individual victims of armed conflict against a state under
international law?’, in German Yearbook of International Law, Vol. 49, 2006, pp. 398ft.; Elke Schwager, Ius
bello durante et bello confecto, Duncker & Humblot, Berlin, 2008; Rainer Hofmann, ‘Victims of violations
of international humanitarian law: do they have an individual right to reparation against states under
international law?’, in Pierre-Marie Dupuy et al. (eds), Common Values in International Law: Essays in
Honour of Christian Tomuschat, N.P. Engel Verlag, Kehl, 2006, p. 357; Micaela Frulli, ‘When are states
liable towards individuals for serious violations of humanitarian law? The Markovich case’, in Journal of
International Criminal Justice, Vol. 1, 2003, pp. 417f.; Marco Sassoli, ‘State responsibility for violations of
international humanitarian law’, in International Review of the Red Cross, Vol. 84, No. 846, 2002, p. 419;
Liesbeth Zegveld, ‘Remedies for victims of violations of international humanitarian law’, in International
Review of the Red Cross, Vol. 85, No. 851, 2003, pp. 497f.

4 For an overview of the remedies awarded under claims programmes, see Howard M. Holtzmann and
Edda Kristjansdottir, International Mass Claims Processes: Legal and Practical Perspectives, Oxford
University Press, Oxford, 2007; Hans van Houtte, Bart Delmartino, and Iasson Yi, Post-war Restoration
of Property Rights under International Law, Cambridge University Press, Cambridge, 2008; Norbert
Wiihler and Heike Niebergall, Property Restitution and Compensation, International Organization for
Migration (IOM), Geneva, 2008.

5  On the definition of collective reparation, see also Heidi Rombouts, Victim Organisations and the Politics
of Reparation, Intersentia, Antwerp, 2004, pp. 34f.

132



INTERNATIONAL

Volume 92 Number 879 September 2010 of the Red Cross

thus consists of four elements: benefits, a collective as beneficiary, collective harm,
and a violation of international law. These elements will now be considered in
greater detail.

Benefits

Collective reparation encompasses a wide range of different benefits. Representa-
tive examples can be found in the reports of truth commissions, which have
repeatedly underlined the importance of collective reparation. Among the
measures that have been recommended are the construction of schools or
hospitals,’® the establishment of memorials,” or the renaming of streets.®

Two aspects of these benefits merit special attention. First, they are
indivisible: victims who receive collective reparation are not able to enjoy the benefit
on their own, but have to share it with other victims. Second, the benefits are
diverse: while the most commonly awarded forms of individual reparation — that is,
compensation and restitution — have a clearly defined content, collective reparation
can take very different forms. As will be shown below, this has consequences for
the question of whether collective reparation can be conceived of as a right.

Collective

Various collectives might be the beneficiaries of reparation.” The collectives that
truth commissions have dealt with have included women and children," village
communities," rural communities,” native communities,” and groups of displaced
persons."* Examples of groups enjoying collective rights are found in the jurispru-
dence of the Inter-American Court of Human Rights (IACtHR)."” For purposes of
legal categorization, the beneficiaries of collective reparation might be divided into

6  Peruvian Truth and Reconciliation Commission, Programa Integral de Reparaciones, paras. 2.2.3.2 and
2.2.4.3.3, available at: http://www.cverdad.org.pe/ifinal/pdf/TOMO%?201X/2.2%20PIR.pdf (last visited
12 August 2010).

7 Commission for Reception, Truth and Reconciliation in Timor-Leste (CAVR), Chegal, Final Report of
the CAVR, para. 10.3.4, available at: http://www.cavr-timorleste.org/en/chegaReport.htm (last visited 10
August 2010).

8  South African Truth and Reconciliation Commission (TRC), Truth and Reconciliation Commission of
South Africa Report, March 2003, Vol. 6, Section 2, ch. 1, para. 14, available at: http://www.justice.gov.za/
trc/report/index.htm (last visited 12 August 2010).

9  The adjective ‘collective’ specifies the subject that receives reparation, not the process of awarding
reparation. Situations where individual claims are settled in a mass claims procedure are therefore not
considered as collective reparation.

10 CAVR, above note 7, para. 11.4.

11 Ibid., para. 10.2.

12 Peruvian Truth and Reconciliation Commission, above note 6, para. 2.2.2.2.2.2.

13 Ibid.

14 Ibid.

15 See IACtHR, Mayagna (Sumo) Awas Tingi Community v. Nicaragua, Judgment of 31 August 2001
(Merits, Reparations and Costs).
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groups with legal personality on the one hand and aggregates of individuals on the
other.

Collective harm

One of the most fundamental concepts of collective reparation is that it helps to
undo what has been called ‘collective harm’." This term is intended to express the
idea that the targeting of a collective can cause harm that differs from the harm
caused by targeting the same number of individuals who are not part of a collective.
The existence of collective harm is evident in cases such as the Holocaust or the
genocide of the Tutsi in Rwanda. The systematic extermination of the Jews in
Europe caused harm that transcended the harm that would have resulted from the
killing of an equivalent number of people not belonging to that group. It would
likewise have made a difference for a Tutsi whether he or she was attacked as a
Tutsi or as a person. Thus the group of Tutsi or Jews might constitute a source of
identity and a socialization mechanism whose disruption constitutes collective
harm."”

The fact that international criminal law penalizes the destruction of groups
as genocide confirms that the harm resulting from such a crime is greater than the
harm resulting from the killing of an equivalent number of people not belonging to
a group. Collective harm is not, however, restricted to cases of genocide. A wide-
spread killing of members of a certain tribe who do not constitute a group in the
sense of Article 6 of the Rome Statute of the International Criminal Court (ICC)"
might still cause collective harm. Nor does collective harm presuppose a violation
of collective rights, as the example of the European Jews or the Tutsi in Rwanda
shows. For collective harm to occur it is therefore sufficient that victims share
certain bonds, such as common cultural, religious, tribal, or ethnic roots.”

Violation of international law

The collective harm must have been caused by a violation of international law. A
regime of liability for lawful conduct has not yet developed in international law.”

16 See the comprehensive analysis by Paul Dubinsky, ‘Justice for the collective: the limits of the human
rights class action’, in Michigan Law Review, Vol. 104, 2004, p. 1182. See also Naomi Roth-Arriaza,
‘Reparations, decisions and dilemmas’, in Hastings International and Comparative Law Review, Vol. 27,
2004, p. 181.

17 On the effects that violations of international law can have on collectives, see Chris Dolan, Social Torture:
The Case of Northern Uganda, 1986-2006, Berghahn, Oxford, 2009, p. 236.

18 Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/9 of 17 July 1998.

19 For an example of the jurisprudence of the Inter-American Court of Human Rights, see IACtHR,
Moiwana Community v. Suriname, Judgment of 15 June 2005 (Preliminary Objections, Merits,
Reparations and Costs).

20 This is problematic given the large number of incidental losses resulting from lawful conduct. For a
discussion of a right to reparation in these situations, see Yaél Ronen, ‘Avoid or compensate? Liability for
incidental injury to civilians inflicted during armed conflict’, in Vanderbilt Journal of Transnational Law,
Vol. 42, 2009, p. 181, pp. 195fF.
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The rules on collective reparation are thus secondary rules that govern the
relationship resulting from the breach of primary rules.” In this regard it should
be noted that there are several primary norms that require states to act. In par-
ticular, there are an increasing number of positive human rights obligations.”
Conceptually, collective reparation has to be distinguished from these primary
obligations. While positive obligations require states to act irrespective of a prior
violation of international law, the obligation to make reparation presupposes such
a violation.

Normative framework

The four characteristics of collective reparation as described above are fundamental
to understanding the problems inherent in conceiving collective reparation as a
right. These will be dealt with in the following part. It will first be explained that
there are two ways of conceptualizing a right to collective reparation. It will then be
shown that international law de lege lata leaves unclear whether groups have a right
to collective reparation. Finally, some considerations de lege ferenda will be set

forth.
Conceptualizing a right to collective reparation

There is heated discussion among scholars as to whether and, if so, to what extent
public international law endorses the idea of group rights.” Some authors argue
that international law already comprises certain group rights, which should
therefore be accepted as a distinct category of rights.** Others take a rather critical
stance towards group rights.” It would be beyond the scope of the present article to

21 For further reference, see James Crawford, The International Law Commission’s Articles on State
Responsibility: Introduction, Text and Commentaries, Cambridge University Press, Cambridge, 2002, p.
14; Jean Combacau and Dénis Alland, ““Primary” and “secondary” rules in the law of state responsibility:
categorizing international obligations’, in René Provost (ed.), State Responsibility in International Law,
Ashgate, Aldershot, 2002, pp. 67-95.

22 See Cordula Droege, Positive Verpflichtungen der Staaten in der Europdischen Menschenrechtskonvention,
Springer, Berlin, 2003.

23 See e.g. Joseph Raz, The Morality of Freedom, Oxford University Press, Oxford, 1986, pp. 208f.; Luis
Rodriguez-Abascal, ‘On the admissibility of group rights’, in Annual Survey of International and
Comparative Law, Vol. 9, 2003, pp. 103ff,; J. Angelo Corlett, “The problem of collective moral rights’, in
Canadian Journal of Law and Jurisprudence, Vol. 7, 1994, pp. 252ff.; Nathan Brett, ‘Language laws and
collective rights’, in Canadian Journal of Law and Jurisprudence, Vol. 4, 1991, pp. 353ff.; Leslie Green,
“Two views of collective rights’, in Canadian Journal of Law and Jurisprudence, Vol. 4, 1991, p. 323.

24 Jeremy Waldron, Liberal Rights, Cambridge University Press, Cambridge, 1993, p. 361. Examples of
group rights are Article 1 of the International Covenant on Civil and Political Rights, Adopted and
opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16
December 1966; Articles 3ff. of the International Labour Organization (ILO) Convention (No. 169)
concerning Indigenous and Tribal Peoples in Independent Countries; Articles 23ff. of the African
Charter on Human and Peoples’ Rights.

25 Michael Hartney, ‘Some confusions concerning collective rights’, in Will Kymlicka (ed.), The Rights of
Minority Cultures, Oxford University Press, Oxford, 1995, p. 203. For further references, see Peter Jones,
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engage in an in-depth analysis of this problem. It does, however, need to be high-
lighted that there are two ways of conceptualizing a right to collective reparation.
On the one hand, one might conceive of a right that pertains to a group with legal
personality. For the purposes of the present article, such rights will be designated as
‘group rights strictu sensi’. On the other hand, one might conceive of a right that
pertains to an aggregate of individuals. Thus, the right at issue in such a situation is
not a group right strictu sensu but a right that pertains to a multiplicity of obligees.
Rights of a multiplicity of obligees are known from national legal systems. As an
example, one might adduce Section 432 of the German Civil Code, which stipu-
lates:

If more than one person is to demand indivisible performance, then to the
extent that they are not joint and several creditors, the obligor may only effect
performance to all of them jointly and each obligee may only demand
performance for all of them.”

In a similar vein, Article 10.201 of the Principles of European Contract Law en-
visages ‘communal claims’ where the ‘debtor must perform to all the creditors and
any creditor may require performance only for the benefit of all’.”” Such communal
claims can result from the nature of the obligation.

In the following analysis of the legal framework for collective reparation,
this distinction between group rights strictu sensu and rights of a multiplicity of
obligees will play an important role.

Considerations de lege lata
Soft law

The most recent effort to delineate victims’ rights to reparation was finalized
with the adoption by the UN General Assembly on 16 December 2005 of Basic
Principles on the Right to a Remedy and Reparation (henceforth ‘Basic
Principles’).” Though not binding, these principles give important insights into the
right to reparation. Under the Basic Principles, victims are defined as

persons who individually or collectively suffered harm, including physical or
mental injury, emotional suffering, economic loss or substantial impairment
of their fundamental rights, through acts or omissions that constitute gross

‘Group rights’, in The Stanford Encyclopedia of Philosophy, Winter 2008 edition, available at: http://
plato.stanford.edu/entries/rights-group/ (last visited 10 August 2010).

26 Section 432 of the German Civil Code, available in English at: http://www.gesetze-im-internet.de/
englisch_bgb/index.html (last visited 12 August 2010).

27 European Commission on Contract Law, Principles of European Contract Law, Part III, Art. 10.201,
Kluwer Law, Dordrecht, 2002, pp. 77{t.

28 General Assembly Res. 60/147, 16 December 2005, Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law (henceforth ‘Basic Principles’).

736



INTERNATIONAL

Volume 92 Number 879 September 2010 of the Red Cross

violations of international human rights law, or serious violations of inter-
national humanitarian law.”

The remedies cited include adequate, effective, and prompt reparation.” Examples
of reparation include measures such as commemorations and tributes to the
victims.” These typically constitute collective reparation in the sense of the
definition given above.”

In spite of this commitment to protect persons who are targeted collec-
tively,” the Basic Principles leave unclear who is entitled to claim reparation. Some
guidance can be found in the so-called “Van Boven report’. This study, which
preceded the adoption of the Basic Principles, explicitly demanded that groups of
victims or victimized communities be entitled to present ‘collective claims’ for
damages and to receive collective reparation accordingly.” This formulation is
broad enough to cover group rights strictu sensu and rights of a multiplicity of
obligees.

Collective reparation also plays a role in the Updated Set of Principles to
Combat Impunity.” According to Principle 31, ‘Any human rights violation gives
rise to a right to reparation on the part of the victim or his or her beneficiaries’.”
Principle 34 specifies that reparation shall include ‘measures of restitution, com-
pensation, rehabilitation, and satisfaction as provided by international law’.” It is
noteworthy that a previous draft of Principle 34 contained the word ‘individual’
before the phrase ‘measures concerning the right to restitution, compensation ...".
This restriction was deleted in order to make clear that reparation does not pertain
solely to individual measures but also includes collective measures.” As regards the
procedure of providing reparation, Principle 32 now stipulates that reparations
may be ‘provided through programmes ... addressed to individuals and to com-
munities’.” The legal position of these communities is not specified in more detail.

29 Ibid., ‘V. Victims of gross violations of international human rights law and serious violations of inter-
national humanitarian law’, Principle 8 (emphasis added).

30 Ibid., ‘“VIIL Victims’ right to remedies’, Principle 11(b).

31 Ibid., ‘IX. Reparation for harm suffered’, Principle 22(g).

32 See also Cherif Bassiouni, ‘International recognition of victims’ rights’, in Human Rights Law Review,
Vol. 6, 2006, p. 261.

33 A similar commitment can be found in the preamble to the Basic Principles, above note 28, where the
General Assembly points out that ‘contemporary forms of victimization, while essentially directed
against persons, may nevertheless also be directed against groups of persons who are targeted collec-
tively’.

34 UN Sub-Commission on the Promotion and Protection of Human Rights, Study Concerning the Right to
Restitution, Compensation and Rehabilitation for Victims of Gross Violations of Human Rights and
Fundamental Freedoms: Final Report, submitted by Mr. Theo van Boven, Special Rapporteur, UN Doc.
E/CN.4/Sub.2/1993/8, 2 July 1993, para. 14.

35 Updated Set of Principles for the Protection and Promotion of Human Rights through Action to
Combat Impunity, Addendum to the ‘Report of the independent expert to update the Set of Principles to
Combat Impunity’, Diane Orentlicher, UN Doc. E/CN.4/2005/102/Add.1, 8 February 2005.

36 Ibid., Principle 31, ‘Rights and duties arising out of the obligation to make reparation’.

37 Ibid., Principle 34, ‘Scope of the right to reparation’.

38 UN Commission on Human Rights, Report of the independent expert to update the Set of Principles to
Combat Impunity, Diane Orentlicher, UN Doc. E/CN.4/2005/102, 18 February 2005, p. 18, para. 61.

39 Updated Set of Principles, above note 35, Principle 32, ‘Reparation procedures’.
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Treaty law

Compared to the soft law principles discussed above, treaty law is even more
vague as regards the existence of a right to collective reparation. Provisions such as
Article 3 of the 1907 Hague Convention (IV) or Article 91 of 1977 Additional
Protocol I to the 1949 Geneva Conventions, which are often referred to as a basis
for a right to reparation,* do not explicitly deal with collective reparation. Neither
do human rights instruments.*

Some human rights conventions, however, implicitly recognize the exist-
ence of collective victims. Thus Article 2 of the Optional Protocol to the Conven-
tion on the Elimination of All Forms of Discrimination against Women provides
a communications procedure, which allows either individuals or groups of
individuals to submit individual complaints to the Committee established under
Article 17 of the Convention. Communications may also be submitted on behalf
of individuals or groups of individuals.” Likewise, the European Convention on
Human Rights stipulates that the

Court may receive applications from any person, non-governmental organiza-
tion or group of individuals claiming to be the victim of a violation by one of
the High Contracting Parties of the rights set forth in the Convention or the
Protocols thereto.”

A similar provision can also be found in the American Convention on Human
Rights. Its Article 44 stipulates that groups of persons or non-governmental entities
‘may lodge petitions with the Commission containing denunciations or complaints
of violations of the Convention by a State Party’.* What is striking about these
examples is that there is a procedural norm giving groups a possibility to present a
claim before the respective judicial authority. It is left unclear, however, whether
groups can only assert a violation of primary norms or whether they can also claim
collective reparation.

Finally, mention must be made of Article 75 of the Rome Statute of
the ICC, which states that “The Court shall establish principles relating to repara-
tions to, or in respect of, victims, including restitution, compensation and

> 45

rehabilitation’.*” The ICC’s Rules of Procedure and Evidence contain additional

40 See the comprehensive analysis by E. Schwager, above note 3.

41 See e.g. Article 41 of the Convention for the Protection of Human Rights and Fundamental Freedoms as
amended by Protocol No. 11 and No. 14 (European Convention on Human Rights) of 4 November
1950; Article 63 of the American Convention on Human Rights, Adopted at the Inter-American
Specialized Conference on Human Rights, San José, Costa Rica, 22 November 1969; Article 27 of the
Protocol to the African Charter on Human and People’s Rights on the Establishment of an African Court
on Human and People’s Rights.

42 Article 2 of the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination
against Women, General Assembly Res. 54/4, 15 October 1999.

43 European Convention on Human Rights, above note 41, Art. 34.

44 American Convention on Human Rights, above note 41, Art. 44.

45 Rome Statute of the ICC, above note 18, Art. 75(1).
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information on reparation.” Rule 97 stipulates that ‘the Court may award repara-
tions on an individualized basis or, where it deems it appropriate, on a collective
basis or both’.*” The formulation ‘on a collective basis’ is ambiguous. On the one
hand, it could signify that the Court makes multiple awards without taking into
account the particular circumstances of every single claim. In this case, Rule 97
would be interpreted as a norm paving the way for a mass claims procedure. On the
other hand, it could be interpreted as a norm envisaging the award of reparation
to collectives.” In light of Rule 98, this seems more convincing. According to the
latter rule, “The Court may order that an award for reparations against a convicted
person be made through the Trust Fund where the number of victims and the
scope, forms and modalities of reparations makes a collective award more appro-
priate’.* Thus Rule 98 does not speak of several awards being made in a mass
claims procedure, but of a single collective award. This might be interpreted as an
implicit acknowledgement of a right to collective reparation — be it a group right
strictu sensu or the right of a multiplicity of obligees. However, the wording of
Rules 97 and 98 does not explicitly spell out such a right.

State practice

In state practice, collective reparation has seldom played an important role. The
most relevant examples of such remedies can be found in the jurisprudence of
the Inter-American Court of Human Rights and in recommendations by truth
commissions.

In the jurisprudence of the Inter-American Court of Human Rights
there are a few decisions indicating that the Court embraces the concept of col-
lective reparation. A prominent example is the decision rendered in the Mayagna
(Sumo) Awas Tingi Community v. Nicaragua case, in which the Court found
that Nicaragua had violated the right to property protected by Article 21 of the
American Convention on Human Rights to the detriment of the members of the
said indigenous community.” According to the Court, the violation of this primary
right had to be remedied by a measure that benefited the group as such. It therefore
decided that Nicaragua had to adopt in its domestic law, pursuant to Article 2 of
the American Convention on Human Rights, ‘the legislative, administrative and
any other measures required to create an effective mechanism for delimitation,
demarcation, and titling of the property of indigenous communities, in accordance
with their customary law, values, customs and mores’.”" It must be emphasized that
the Court considered the Mayagna (Sumo) Awas Tingi Community as holder of a

46 Rules of Procedure and Evidence of the ICC, Adopted by the Assembly of States Parties, New York, 3—10
September 2002, Official Records ICC-ASP/1/3.

47 Ibid., Art. 97(1).

48 See e.g. Sarfaraz Ahmed Khan, Rights of the Victims: Reparation by International Criminal Court, APH
Publishing, New Delhi, 2007, p. 25.

49 Rules of Procedure and Evidence of the ICC, above note 46, Rule 98(3), emphasis added.

50 IACtHR, above note 15.

51 Ibid., para. 164.
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collective right to property. Since this arguably presupposes — though only to a
limited extent — legal personality, the reparative measure could be conceived of
as a ‘group right’ strictu sensu. The Court did not, however, explicitly spell out
such a right. Instead of using the language of rights, it used the language of
obligations.

A further decision that addressed collective remedies was rendered in
Moiwana v. Suriname. In this case, survivors of a massacre that took place in
Moiwana village during the Surinamese civil war asserted a violation of their
rights.” Since the massacre had occurred before Suriname became party to the
American Convention on Human Rights, the Court could only rule upon those
violations that had still continued after the Convention’s entry into force for
Suriname.” Having found that Suriname had violated Articles 5, 8, 21, 22, and 25
of the American Convention on Human Rights,” the Court made the following
remark on reparations:

Given that the victims of the present case are members of the N’djuka culture,
this Tribunal considers that the individual reparations to be awarded must be
supplemented by communal measures; said reparations will be granted to the
community as a whole ....”

The collective reparation envisaged by the Court included measures such as an
effective investigation,” the establishment of a development fund for health,
housing, and educational programmes,” a public apology,” and the construction of
a commemorative building.” This judgment is striking in that the decision to grant
collective reparation was not based on the violation of any collective rights. Rather,
it was the cultural bonds of the victims that, in the Court’s view, justified the
award of collective reparation. Since the group concerned had no legal personality,
a potential right to collective reparation was conceivable only as the right of a
multiplicity of obligees. Again, the language used does not clearly support such an
interpretation.

Yet another rationale for reparation with a collective dimension can be
found in the decision rendered in ‘Street Children’ (Villagran-Morales et al.)
v. Guatemala.” In this case, the Court had to deal with crimes committed
against street children by members of the security force, and the failure of state
mechanisms to adequately respond to these violations. Ruling upon the question of
reparation, the Court stressed the need to address not only the pecuniary damage

52 IACtHR, above note 19, para. 2.

53 Ibid., para. 43.

54 Ibid., para. 168.

55 Ibid., para. 194.

56 Ibid., para. 205.

57 Ibid., para. 214.

58 Ibid., paras. 216 f.

59 Ibid., para. 218.

60 IACtHR, The ‘Street-Children’ (Villagran-Morales et al.) v. Guatemala, Judgment of 26 May 2001
(Reparations and Costs).
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but also those harmful effects that cannot be assessed in monetary terms.* As one
remedy responding to this kind of harm, the Court ordered Guatemala to designate
an educational centre with a name allusive to the victims. It further ordered
Guatemala to place in that centre a plaque with the victims’ names. As a justifi-
cation for this measure, the Court adduced two reasons. On the one hand, it should
raise awareness to avoid the repetition of similar harmful acts. On the other hand,
it should keep the memory of the victims alive.”

There are good reasons for arguing that this judgment did not concern
collective reparation in the sense of the definition given above. First, it is highly
questionable whether the benefit at issue was intended to undo collective harm.
Doubts arise because the Court ordered a very similar benefit in a case that con-
cerned only one victim: in Trujillo Oroza v. Bolivia, the Court had to deal with the
illegal detention, torture, forced disappearance, and death of a single person, José
Carlos Trujillo Oroza.” It nevertheless ordered non-pecuniary reparation, includ-
ing the assignment of the name of the victim to an educational establishment in
Santa Cruz. As a justification, the Court argued that this measure would contribute
to raising public awareness about the need to avoid the repetition of similar
harmful acts and to keeping the victim’s memory alive.* The fact that there was
only one direct victim did not bar the Court from awarding almost the same kind
of reparation as in the Street Children case mentioned above.”

Second, it must be noted that, insofar as the reparative measures were
designed to prevent the recurrence of similar violations in the future, the Court
ordered measures that were typically owed under primary obligations. This blur-
ring of primary and secondary obligations becomes even more evident in Caracazo
v. Venezuela.” In this case, the Court had to deal with violations of human rights
committed by Venezuelan armed forces and security agencies during public
order disturbances.” Ruling upon the question of reparation, the Court ordered
Venezuela to provide for training of all members of its armed forces and security
agencies on the principles and provisions of human rights protection and regarding
the limits to which the use of weapons by law enforcement officials is subject.®
These measures are not typical reparative measures, since they are owed irrespec-
tive of a prior violation of rights.

The foregoing analysis shows that collective reparation plays a role in the
jurisprudence of the Inter-American Court of Human Rights. In all the decisions
examined, the Court awarded remedies that benefited not only a single person but
also collectives. These collectives included a group enjoying primary rights, as well
as aggregates of individuals without legal personality. It remains unclear whether

61 Ibid., para. 84.

62 Ibid., para. 103.

63 TACtHR, Trujillo-Oroza v. Bolivia, Judgment of 27 February 2002 (Reparations and Costs), para. 53.
64 Ibid., para. 122.

65 Additional indirect victims were the next of kin of José Carlos Trujillo Oroza.

66 TACtHR, El Caracazo v. Venezuela, Judgment of 29 August 2002 (Reparations and Costs).

67 Ibid., para. 66.

68 Ibid., para. 127.
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the Court considered these collectives as a holder of a right to reparation. The
language used by the Court is not supportive of a group right. Thus the Court did
not speak of a ‘right of the respective communities’ but of an obligation of the
responsible state to take reparative measures.

Truth commissions have likewise dealt with collective reparation and, as
mentioned above, have repeatedly recommended it. Despite the various com-
mitments to protect communities, truth commissions did not specifically address
their legal status either. In that regard, all that can be found in their
recommendations are definitions of the term ‘victim’. Truth commissions have
pointed out that victims include persons who are harmed ‘collectively’,” ‘together
with one or more persons” or ‘as part of a collective’.”” These formulations closely
resemble the definition used in the Basic Principles. They do little to elucidate
whether and, if so, to what extent there is a right to collective reparation.

Considerations de lege ferenda

This rather opaque picture of the normative framework de lega lata leads to the
question of whether collective reparation is conceivable as a right de lege ferenda.
I shall not provide a definite answer to this question but confine my analysis to
setting out four dilemmas that the acknowledgement of a right to collective
reparation might entail.

Determining the holder of the right

The first dilemma concerns the difficulty of determining the holder of a right to
collective reparation. Our society consists of a huge variety of sub-groups. In many
cases these groups lack clear delimitations, so that it is difficult — if not imposs-
ible — to ascertain who is a member of the group and who is not. It would not make
sense for a legal order to grant all these groups collective rights. This is so because,
for a norm to be effective, there must be clarity as to who can claim a right.
Conversely, it must be clear to whom a duty is owed.

This objection might be countered by arguing that the group of victims
who may claim collective reparation consists of those persons who have suffered
collective harm. But this does not solve the problem, because it is difficult to
determine who has suffered collective harm. In the wake of armed conflicts, dif-
ferent groups might claim to have done so. At one end of the spectrum, there could
conceivably be a situation where an armed attack is directed against an already

69 See the section ‘Benefits’ above.

70  Final Report of the Truth and Reconciliation Commission of Sierra Leone, Vol. 2, ch. 4, ‘Reparations’, para.
27, referring to the Basic Principles, above note 28.

71 See South Africa, Promotion of National Unity and Reconciliation Act, Act 34 of 26 July 1995,
Art. 1(xix), available at: http://www.info.gov.za/view/DynamicAction?pageid=545&sdate=%201995&
orderby=act_no%20desc (last visited 10 August 2010). This Act is referred to by the TRC, above note 8,
Vol. 6, Section 2, ch. 2, para. 5.

72 CAVR, above note 7, para. 10.1.2.
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existing group of people with legal personality, which enjoys protection under a
primary collective right. In this case it might be quite easy to determine the group
of victims who have suffered collective harm. At the other end of the spectrum,
there is the situation where no group existed at the time the armed conflict took
place. In that case it is only the jointly suffered harm that unites the ‘group’ of
victims. It is questionable whether this is sufficient to constitute collective harm.”

Determining the benefit

The second dilemma arises from the fact that there are a wide variety of benefits
that might be awarded as a form of collective reparation; as stated above, the
benefits that have been recommended as collective reparation range from the
construction of a memorial through the renaming of streets to the construction of
hospitals. There are two ways to deal with this problem. On the one hand, the
benefit could be determined in consultation with the victims, as has been recom-
mended by several truth commissions.” This procedure might be a very useful
policy option. From a legal perspective, however, it seems rather problematic to let
the beneficiaries determine their own benefits. On the other hand, one might
conceive of an abstract right that obligates the responsible party to confer upon
victims a benefit that is not defined in more detail. This solution, too, seems
problematic because the benefit would be highly unspecific. The creation of an
ineffective right might weaken the concept of rights as such.”

Enforceability

The third dilemma concerns the implementation of a right to collective reparation.
The large majority of collectives that have been affected by armed conflicts have no
legal personality. They tend to consist of groups that share certain bonds such as
common cultural or tribal roots. Even if it is possible to conceive of a right of a
multiplicity of obligees who do not enjoy legal personality, the problem of how to
enforce such a right would still remain. Groups that want to exercise their rights
need to be internally organized.” There must, for example, be an agent who is
entitled to represent their interests. Typically, the groups that suffer collective harm
do not meet these requirements.

73 In particular, there are no further common bonds between the victims; no source of identity is destroyed.

74 CAVR, above note 7, para. 12.7; see also Report of the Commission for Historical Clarification,
Guatemala: Memory of Silence, Conclusions and Recommendations, Recommendations III, para. 11,
available at: http://shr.aaas.org/guatemala/ceh/report/english/toc.html (last visited 10 August 2010).

75 See also Philip Alston, ‘Conjuring up new human rights: a proposal for quality control’, in American
Journal of International Law, Vol. 78, 1984, pp. 607ff.

76 Viola Wenzel, Das Spannungsverhiltnis zwischen Gruppenschutz und Individualschutz im Vilkerrecht,
Springer, Berlin, 2008, pp. 27f.
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Interplay with individual reparation

Finally, there is a general problem about granting rights to groups, namely the risk
of thereby undermining individual rights. Group rights and individual rights may
in fact conflict in various ways.” Moreover, the rights of the group may not only
encroach upon rights of its members but may also come into conflict with rights of
outsiders.

Nonetheless, in the context of collective reparation, the significance of this
problem seems rather limited. Above all, it must be borne in mind that collective
reparation addresses collective harm alone, and not individual harm. In most cases
it will therefore only have a supplementary function. Individual harm will still have
to be remedied by individual reparation. An exception might only occur if there is
exclusive violation of a group right strictu sensu. In such a situation there would
probably be no need for individual reparation, because of the absence of individual
harm. This would hardly pose any problems, as the secondary right to reparation
would only ‘follow’ the primary group right. In other words, in order to challenge
collective reparation in this case, the primary group right would need to be chal-
lenged as well. Apart from this, it is highly questionable whether the possibility of
conflicts between group rights and individual rights is a valid objection to group
rights. Conflicting claims to autonomy can be found in every legal system.”® From
a legal perspective, it makes hardly any difference whether a collective or an indi-
vidual entity voices such a claim to autonomy: in both cases the conflict between
the two claims has to be resolved.” Striking a balance between them seems the most
suitable means of meeting this challenge.®

Conclusion

The acknowledgement of a right to collective reparation poses several problems.
The present article has no intention of suggesting that these problems warrant the
rejection of a right to collective reparation. As shown above, there are situations in
which one can conceive of such a right. In others, however, this seems hardly
possible. Future discussion on a right to collective reparation should therefore be
kept under particularly careful observation.

77 Ibid., pp. 185ff; see also Allen Buchanan, ‘The role of collective rights in the theory of indigenous
peoples’ rights’, in Transnational Law and Contemporary Problems, Vol. 3, 1993, pp. 107f.

78 Imanuel Kant, Die Metaphysik der Sitten, Suhrkamp Verlag, Frankfurt-am-Main, 2005, p. 337.

79 An-Naim Abdullahi, ‘Human rights and the challenge of relevance: the case of collective rights’, in
Monique Castermans-Holleman, Fried van Hoof, and Jacqueline Smith (eds), The Role of the Nation
State in the 21st Century: Human Rights, International Organizations and Foreign Policy: Essays in Honour
of Peter Baehr, Kluwer Law International, The Hague, 1998, pp. 3 f.; J. A. Corlett, above note 23, p. 256;
Lesley A. Jacobs, ‘Bridging the gap between individual and collective rights with the idea of integrity’, in
Canadian Journal of Law and Jurisprudence, Vol. 4, 1991, pp. 385f.

80 V. Wenzel, above note 76, pp. 236ff.
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The need for collective reparation

The existing uncertainties as to the legal status of collective remedies should not
detract from their high reparative capacity. Above all, collective reparation has a
remedial function.” By awarding a benefit to the collective that has suffered
harm, collective reparation constitutes a form of acknowledgement of that collec-
tive. This helps to undo the harm that has been caused. Unsurprisingly, there
is empirical data indicating that victims of armed conflict sometimes demand
collective remedies.”

Collective reparation is not limited to undoing the immediate effects of
the harm suffered. Rather, it also contributes to the long-term goal of building up
peaceful post-conflict societies.” Efforts to promote reconciliation in war-torn
societies ultimately aim to create conditions for the coexistence of victims and
perpetrators. Collective reparation can play an important role in this process, as
has repeatedly been emphasized by truth commissions. Thus the Truth Com-
mission for Timor Leste stated: ‘Helping individuals and communities who had
suffered to recover, and restoring their sense of dignity, was inseparable from
the task of repairing relationships damaged by conflict and of building lasting
reconciliation’.*

Progress towards the objective of forging a new society might be hampered
by an entirely individualized claims process.” This is not meant to suggest that
collective reparation should replace individual reparation. However, certain dis-
ruptive effects that may go along with individual reparation can be avoided by
having recourse to collective reparation. A distinguishing characteristic of collec-
tive remedies is notably that they reach every victim who has suffered harm during
an armed conflict.*® This avoids the negative side-effect of individual reparation
that single victims might not receive any reparation at all.” Such an exclusion
of individual victims from an individualized claims process can have several

81 On the remedial function of reparation, see e.g. Ethiopia—Eritrea Claims Commission, above note 2,
para. 26; the passage cited refers to individual reparation.

82 Victor Espinoza Cuevas, Maria Luisa Ortiz Rojas, and Paz Rojas Baeza, Truth Commissions: An Uncertain
Path?, Comparative study of truth commissions in Argentina, Chile, El Salvador, Guatemala and South
Africa from the Perspective of Victims, Their Relatives, Human Rights Organisations and Experts,
Corporacion de Promocién y Defensa de los Derechos del Pueblo (CODEPU-Chile)/Association
for the Prevention of Torture (APT-Switzerland), pp. 31ff., available at: http://www.isn.ethz.ch/isn/
Digital-Library/Publications/Detail/20ts591=CAB359A3-9328-19CC-A1D2-8023E646B22C&Ing=en&
id=103018 (last visited 12 August 2010).

83 Linda M. Keller, ‘Seeking justice at the International Criminal Court: victims’ reparations’, in Thomas
Jefferson Law Review, Vol. 29, 2007, p. 212.

84 CAVR, above note 7, para. 10.1.4; see also Report of the Commission for Historical Clarification, above
note 74, para. 10.

85 Lisa Magarell, Reparations in Theory and in Practice, International Center for Transnational Justice,
October 2007, pp. 5f., available at: http://www.ictj.org/static/Reparations/0710.Reparations.pdf (last
visited 10 August 2010).

86 Stef Vandeginste, ‘Reparation’, in David Bloomfield et al, Reconciliation after Violent Conflict:
A Handbook, IDEA Handbook Series, Stockholm, 2003, pp. 145ff.

87 Ibid.; see also L. M. Keller, above note 83, p. 213.
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reasons: they may not have the necessary funds or information to lodge a claim;®
they may be unable to invoke the jurisdiction of a certain court;” and the number
of compensatory awards may be restricted due to limited resources.”

Collective reparations are thus a necessary response to collective harm.
Irrespective of whether one can conceive of a right to these remedies, responsible
parties should make every effort to develop robust programmes of collective
reparation. The choice of the appropriate remedy should be made in consultation
with the victims.

88 Peruvian Truth and Reconciliation Commission, above note 6, para. 2.2.1.3.
89 Ibid.
90 On the limitations of individual reparations schemes see N. Roth-Arriaza, above note 16, p. 181.
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REPORTS AND DOCUMENTS

Framework for environmental
management in assistance
programmes

International Committee of the Red Cross (ICRC),
Assistance Division, September 2009

Section 1: Assistance programmes and environmental
management

ICRC Assistance Programmes aim to preserve or restore acceptable living condi-
tions for people affected by armed conflict and other situations of violence. These
victims can be highly vulnerable and are in most contexts highly dependant on
their local environment for their livelihoods, health and security. As such, human
health, livelihood and survival are intertwined with environmental concerns.
Environmental concerns are thus directly relevant to ICRC assistance activities and
must be part of them.

As a leading humanitarian organisation, the ICRC has a key role to play in
issuing a clear message that allows for consideration of environmental issues that
affect the victims of armed conflict while ensuring that the victims themselves
remain central to ICRC Assistance Programmes.

This document aims to define environmental issues in the context of
ICRC’s operations. It also aims to provide useful and practical guidance to
Assistance delegates and national staff on two levels:

e how to understand the relationship between Assistance activities and the
environment upon which victims of armed conflicts depend; how to
consider the potential positive or negative impacts of Assistance activities,
without in any way compromising the rapidity and effectiveness of ICRC
action;

doi:10.1017/51816383110000573 147
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e how to continue to develop an environmentally alert mindset and to enable
environmental issues to be systematically integrated into the balance of factors
that need to be considered to produce an efficient, effective and rapid ICRC
response.

This framework for environmental management in Assistance
Programmes is a first step towards formalizing an ICRC approach to environ-
mental issues related to the victims of armed conflict and other situations of vio-
lence. The framework fits into the broader environmental concern of the institution
as a whole. It encourages field operations to systematically assess, identify and
understand the potential environmental impacts and implications of their activities
and to take reasonable and feasible initiatives to reduce these impacts and enhance
the efficiency, appropriateness and quality of Assistance Programmes.

1.1 Understanding environmental issues

This section explores some key questions regarding environmental issues from its
definition to its linkage with humanitarian work.

A. Definitions

There are many different definitions and interpretations of the environment
and environment-related terms. It is important to define a few terms related to the
environment considered within the context of armed conflict and other situations
of violence.

Environment: The definition of the environment in the context of ICRC activities
focuses on human beings and their relationships with all the elements, natural or
man-made, that directly or indirectly affect their living conditions. These include
physical elements such as air, water, soil, natural resources, flora, fauna, but also
consider socio-economic factors, beliefs, practices, political positions, law and
policies that affect the livelihood.

Environmental impact: The direct and indirect effects of a project or ICRC
presence on human beings (including social impact), fauna and flora, soil, water,
air, climate and the landscape, the interaction of these factors, and on material
assets and the cultural heritage.'

Environmental impact assessment: The identification, description and assessment
of environmental impacts, together with project alternatives and mitigation mea-
sures.

Environmental mitigation measures: Environmental mitigation measures
encompass all the measures undertaken to reduce the negative environmental

1 Adapted from European Union, Council Directive of 27 June 1985 on the assessment of the effects of
certain public and private projects on the environment (85/337/EEC), Article 3.
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impacts of a project. These measures can include the modification or elimination
of some activities, the choice of alternatives or the implementation of compen-
sation measures.

Environmental management plan: Process made of specific activities, built into
the project to ensure the identification and implementation of environmental
mitigation (and enhancement) measures. It can contain baseline data, analysis of
the impacts, residual impacts, monitoring and reporting processes.

These definitions place the human being at the centre of all interactions
between biological, inanimate and human factors. It includes available and ac-
cessible resources and their mode of exploitation, available assets, and existing
relationships with other persons and groups.

The term climate change is frequently mentioned in parallel to the term
environment. It is widely mentioned as one of the factors that could contribute to
future conflicts and exacerbate existing ones. It is however important to note that
climate change is only one of several causes to the degradation of the environment.
Bad governance, corruption or deficiency in private and public sources, population
growth and density, and competition over resources are and will remain key con-
tributing factors.

B. Classification of environmental issues

Four different types of environmental issues are frequently mentioned within the
scope of humanitarian work:

1) Environmental issues that fuel tension

These issues refer to competition over resources such as natural resources (water,
farming land, grazing land, forest, mines, wildlife) and other strategic assets
(communication routes, cities, etc).

It is the responsibility of national and international policy-makers to lay
the foundations of comprehensive environmental management. The scope of most
of these issues goes beyond the ICRC mandate and expertise but a good compre-
hension of the environmental issues fuelling the conflict can enable ICRC to avoid
exacerbating these dynamics.

2) Environmental issues created by conflicts

These can be direct impacts affecting populations, perpetrated by armed forces.
They include amongst others:

— destruction of water supply and irrigation systems;

— destruction of shelter and other civil infrastructures;

— disruption of health services and health related problems including death;
— weapon and chemical contamination;

— surface water and aquifer contamination;

— impacts on fauna and flora.
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These impacts are of interest to the ICRC as they directly relate to its
mandate. They have to be assessed and understood in order to design appropriate
assistance programmes to assist the populations affected by them.

— These can also be indirect impacts perpetrated by the victims of armed
conflict themselves, related to their displacement or the constraints caused by
adaptation to a situation of conflict such as high population densities. They
may include:

— deforestation (firewood collection, charcoal production),

— spread of diseases,

— surface and subsurface pollution,

— over-exploitation of water,

— over-fishing,

— over-grazing,

— desertification.

As above, these issues must be assessed and understood in order to design
appropriate assistance programmes to assist the displaced and host populations.

This framework provides insight into direct and indirect environmental
issues caused by conflicts and highlights the importance of including these con-
cerns into the design of assistance programmes.

3) Environmental issues created by humanitarian presence

Humanitarian agencies themselves can contribute to the overall degradation of
the local environment as a consequence of their presence and activities. This
includes:

— water and soil contamination from the poor disposal of waste;

— air pollution (exhaust fumes);

— fluctuation of price and availability of local products and services (including
lodging);

— exacerbation of indirect issues listed above in contexts where the presence of
humanitarian organisations encourages an increase in population density.

These issues are important and sensitive considerations, but are not cov-
ered in this document.

4) Environmental issues related to assistance programmes

Assistance Programmes aim to address the needs of populations affected by con-
flicts. By their very definition, they both depend on and affect the environment of
these populations. How they affect the environment will depend on a careful as-
sessment of all aspects of the situation at the beginning of ICRC’s intervention, and
a balance between immediate needs and longer-term consideration of the impacts
on the local populations. If, for various reasons, the environmental issues sur-
rounding the activity are not properly assessed or managed, it can potentially have
a detrimental impact on the local environment and the beneficiary populations
that the activities are designed to assist.
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These impacts and interactions are complex and can include:

— overuse of farming land (fertility loss, deforestation, soil erosion);
— overgrazing / overfishing;

— overuse or pollution of water resources;

— pollution due to waste disposal (for example medical waste);

— loss of biodiversity or introduction of invasive species;

— detrimental effects on social or economical mechanisms.

Examples of environmental issues to consider during the design of a
project, potential positive and negative impacts, suggestions to mitigate them and
key points to consider as part of an overall assessment to find the most appropriate
solution form part of Section 2, 3 and 4.

1.2 Rationale for the integration of environmental considerations into
assistance programmes

According to the Assistance Policy paper,’ the following principles guide all
Assistance activities. This section explores how these principles relate to environ-
mental considerations.

A. Taking the affected group and its needs into account

“The ICRC seeks to work in close proximity to the affected group. The organi-
zation must take account of the local value systems and the group’s specific
vulnerabilities and perception of its needs”.’

The affected population will be best aware of its interactions with the local
environment and consequences of any negative impact upon it. In cases of popu-
lation displacement for example, the host community must be consulted to identify
their main concerns relating to existing environmental issues and potential future

environmental issues related to the displaced population.

- Consult with victims of armed conflict, either displaced or host
populations

B. Effective humanitarian assistance of high quality

“ICRC programmes must be planned, implemented and monitored in accordance
with the highest professional standards. If the ICRC is to preserve its capacity
to provide high quality and effective assistance, it must analyse and develop

2 ICRC, ICRC Assistance Policy, adopted by the Assembly of the International Committee of the Red Cross
on 29 April 2004, Public Version, in International Review of the Red Cross, Vol. 86, No. 855, September
2004, pp. 677-693.

3 Ibid., General Principle 3.1., p. 680.
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professional standards in conjunction with academic institutions and other rele-
vant bodies”.*

This includes being aware of current issues and legislation related to the
environment, natural resources and land management in the countries where

ICRC is present and consulting with the appropriate authorities.

- Know and understand existing legislation and consult with
relevant authorities

C. Ethical norms

“When providing assistance, the ICRC must respect certain ethical standards,
namely the applicable principles of the Movement, the principle of do no harm,
and the principles set out in the relevant codes of conduct. The best interests of
those suffering the consequences of armed conflict and other violent situations
must always guide the ICRC’s activities”.?

The Red Cross/Red Crescent Code of Conduct, Principle 8, clearly states
that “[w]e will pay particular attention to environmental concerns in the design
and management of relief programmes. We will also endeavour to minimise the
negative impact of humanitarian assistance ...”.° As members of the movement,
ICRC has a moral responsibility to set an example and ensure that it does every-
thing possible and feasible, within the limits of each situation, to integrate key
environmental issues into its programmes and activities.

— Integrate environmental concerns in the design and implementation
of Assistance Programmes

D. Responsibilities within the Movement

“As a component of the Movement, the ICRC must discharge its responsibilities in
compliance with the Seville Agreement and the Statutes of the Movement currently
in force. During armed conflict or internal disturbances and in their direct after-
math, the ICRC has a dual responsibility: its responsibility as a humanitarian
organization for carrying out the specific activities arising from its mandate and its
responsibility for coordinating the international action taken by any components
of the Movement involved in an operation or wishing to contribute to it. The ICRC
must provide effective coordination and information in relation to both types of

» 7

responsibility”.

4 Ibid., General Principle 3.2., p. 680.

Ibid., General Principle 3.3., p. 681.

6  Code of Conduct for the International Red Cross and Red Crescent Movement and NGOs in Disaster Relief,
Principle 8, available at: http://www.ifrc.org/publicat/conduct/index.asp?navid=09_08 (last visited 30
September 2010).

7 ICRC Assistance Policy, above note 2, General Principle 3.4., p. 681.

w
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Communication and collaboration with National Red Cross societies is an
opportunity to advocate for more respect for the local environment where needed
and to build capacity in this field, where and when appropriate. National societies
can also provide valuable information on local environmental issues and national
legislation. It is also an opportunity for the ICRC to ensure that the impact of joint
activities on the local environment is managed by all members of the Movement.

- Promote environmental advocacy and capacity building with
National Societies

E. Partnerships with other humanitarian actors

“The ICRC must take particular care to associate with humanitarian actors whose
working methods and policies are compatible with its own principles and work”.?

Other humanitarian partners may share similar environmental concerns
and be able to exchange useful additional information and advice.

- Exchange environmental information with other actors and share our
environmental concerns

1.3 Assistance strategies: Overall analysis of the situation and needs

“The ICRC conducts an overall analysis of each situation in which it is involved
(security and economic, political, social, environmental and cultural aspects)
in order to identify the problems and needs of the affected groups in terms
of resources and services and their relationship with the various actors
involved. ... This analysis, regularly updated at the local, regional and international
levels, enables the ICRC to draw up, adapt or alter its operational strategies. Finally,
the ICRC analyses each situation and assesses risks in relation to expected impact.
This is the basis on which the organization determines its own course ... ”.”

The ICRC adapts its response to the situation and consideration of
environmental issues should be no exception to this rule:

Acute Crisis:

e In acute emergencies, the first priority is to address the immediate needs of the
victims of armed conflict and ICRC seeks to maintain a rapid response oper-
ational capacity. Some environmental damage may be unavoidable due to time
constraints and urgency of the situation. However, the implementation of
mitigation measures should be considered as soon as feasible. Assistance dele-
gates should be able to clearly justify their decisions and demonstrate the rea-
sons behind them in an assessment report.

8  Ibid., General Principle 3.5., p. 681.
9  Ibid., Strategy 4.1., p. 681.
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Pre-Crisis:

e ICRC supports existing systems or mobilises other entities to do so to prevent a
disaster in humanitarian terms. Delegates should ensure that the delegation
is aware of existing environmental issues at a local and national level, existing
legislation and the relationships between populations and the environment.

Chronic Crisis:

e ICRC focuses on finding sustainable solutions to the problems it encounters, by
handing over, and building capacities of authorities. Environmental issues and
environmental management are key to finding sustainable solutions. Where
national legislation does not exist or is not implemented, ICRC can use its
experience to highlight the environmental issues that it encounters and build
capacity where appropriate.

Post-Crisis:

e In contexts where it has a residual responsibility, the ICRC continues its ac-
tivities and shoulders its responsibilities.

Consideration of environmental factors should not affect the above response
patterns but should become a systematic, documented, and integral part of them.

1.4 Role of assistance programmes in addressing environmental issues

Humanitarian organisations as a whole cannot address environmental issues in
a country without appropriate national environmental and natural resource
management legislation and policies. However, there are measures that can be
taken to enhance ICRC assistance response, to adhere to the “do no harm”
principle and to reduce potential additional negative impacts on already vulnerable
populations. A sound coordination done in consultation with local and national
authorities, the affected populations as well as other national and international
humanitarian agencies is essential.

Knowledge of the local environment, national environmental legislation
and collaboration with local communities are essential. In many cases, national
environmental legislation may exist and must be respected even if they are not
respected locally by the local population.

Environmentally sound solutions are often logical, practical and feasible. It
is not always necessary to be an environmental expert to find solutions that have
the added benefit of being environmentally sustainable. It requires design and
implementation of activities with an understanding of their environmental impact
and active efforts to minimise these impacts wherever practical and feasible. A wide
variety of activities can be developed expressly to contribute to improve the local
environment while enhancing the situation of the local population. There is no
sustainability of projects without a sustainable environment.

As a leading humanitarian organisation, the ICRC has a key role to play in
issuing a clear message that allows for consideration of environmental issues that
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affect the victims of armed conflict while ensuring that the victims themselves
remain central to ICRC Assistance Programmes.

Section 2: Water and habitat and environmental management

Water and Habitat programmes are designed to ensure access to safe water and to
a healthy living environment. The ultimate aim is to help reduce the rates of
mortality and morbidity and the suffering caused by the disruption of the water
supply system, the lack of sanitation or damage to the habitat.

In a situation of acute crisis:

e ICRC ensures access to water and safe environmental sanitation conditions and
helps basic health care facilities by means of emergency action and support for
existing facilities.

In situations of emerging, chronic and post-crisis:

e ICRC’s priority is to support and strengthen existing structures through spe-
cific programmes that meet the needs of the population in a viable, sustainable
manner.

Water and Habitat field of activities are:

supply, storage and distribution of drinking water;

environmental sanitation and waste management;

energy supply for key installations such as hospitals, water treatment plants and

water distribution networks and appropriate technologies for cooking and

heating;

e construction and reconstruction, including health structures and temporary
shelter; rehabilitation of existing structures when destroyed;

e technical advice to administration department on ICRC premises interven-

tions.

10 For key references from other agencies for environmental considerations in Water and Habitat activities
see, T.H. Thomas and D.B. Martinson, Roofwater Harvesting: A Handbook for Practitioners, IRC
International Water and Sanitation Centre, Technical Paper Series, No. 49, Delft, The Netherlands, 2007;
Norwegian Refugee Council (NRC)/The Camp Management Project (CMP), The Camp Management
Toolkit, 2008, Chapter 6: Environment; Office for the Coordination of Humanitarian Affairs (OCHA) /
United Nations Environment Programme (UNEP), Humanitarian Action and the Environment, Leaflet;
UNEP / Swiss Resource Centre and Consultancies for Development (SKAT), After the Tsunami:
Sustainable building guidelines for South-East Asia, 2007; United Nations High Commissioner for
Refugees (UNHCR), Environmental Guidelines, Geneva, 2005; UNHCR, Refugee Operations and
Environmental Management: Selected Lessons Learnt, Geneva, 2001; UNHCR, Refugee Operations and
Environmental Management: Key Principles for Decision Making, Geneva, 1998; UNHCR, Cooking Options
in Refugee Situations: A Handbook of Experiences in Energy Conservation and Alternative Fuels, Geneva,
2002; U.S. Agency for International Development (USAID), Environmental Guidelines for Small Scale
Activities in Africa, March 2009, Part II, Chapter 3: Construction; Chapter 5: Energy Sources for
Development, Chapter 15: Solid Waste and Chapter 16: Water Supply and Sanitation, all chapters
available at: http://www.encapafrica.org/egssaa.htm (last visited 20 July 2010).
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The above activities can take place in both urban and rural settings and in
detention places.

2.1 Environmental challenges of water and habitat activities

Current Water and Habitat assistance activities do not only take the environment
into account, but in many cases propose solutions that respect or enhance it in
order to achieve their purpose of reducing the rates of mortality and morbidity
of victims of armed conflict. In many instances, these activities are inherently
environmentally friendly.

When supporting an urban water treatment and distribution authority,
for example, the project will include rationalisation of the use of existing resources
taking into account their yearly fluctuations in order to ensure an adequate and
continuous supply to affected populations.

Participatory approaches in hygiene promotion and sanitation activities
enhance local awareness and understanding of the interactions between the local
environment and the health of the affected population; and encourage communities
themselves to manage their local environment in a way that is beneficial to them.

However, Water and Habitat programmes can also on occasion have
a negative impact on the environment. Provision of additional equipment to a
community or a water distribution body can change water consumption habits that
were well-adapted to local conditions. Extensive construction programmes can
contribute to localised depletion of resources, such as excessive wood consumption
for brick-making, and the disposal of waste generated from construction pro-
grammes can be hazardous to local communities. Spring catchments, if not properly
assessed can dry up streams and have a detrimental impact on crops and fisheries.

The Water and Habitat delegate must take these positive and negative
factors into account when designing and evaluating programmes; combine them
with the local context and come up with a solution that meets the needs of the
affected population.

Some environmental challenges and considerations faced by Water and
Habitat delegates when designing and implementing Water and Habitat activities
are detailed in Section 2.3. It is not an exhaustive list of potential impacts
and mitigation measures for all Water and Habitat activities, but can be useful to
address key issues.

2.2 Case studies

The following two Water and Habitat case studies highlight the variety of
environmental considerations that might arise during projects.

A. Biogas in prisons, Nepal

During the armed conflict between Maoist rebels and government forces, many
people were detained in relation to the conflict.
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Since 2004, the ICRC Nepali delegation supported detention
authorities to ensure that detainees held in civilian jails had access to improved
infrastructure by providing technical expertise and assistance. To date, the WatHab
department has carried out rehabilitation and improvement works in 21 jails in
Nepal.

Nepali jails generate several different types of waste with poor waste
treatment systems available. This has the potential to create health problems both
inside the prison and for the surrounding population.

The consumption of traditional fuels such as wood and kerosene as
energy sources are also problematic. The excessive use of wood contributes to local
deforestation and environmental degradation. Wood used in inappropriate stoves
and in the kitchen causes significant indoor air pollution, raising health risks such
as acute respiratory infections and conjunctivitis. These diseases are among the top
ten for medical consultation. Kerosene is subject to the increase of fuel prices and
puts additional pressure on the daily allowance of the detainees.

Biogas systems are already well known in Nepal with over 1 million people
served by biogas. Local knowledge and experts are available.

ICRC decided to install biogas systems in three district jails. These systems
were completed in May 2008. Three additional biogas systems are planned.

A combination of factors led to the Wathab department choosing biogas
systems as a solution:

available local knowledge;
reduce health risks by reducing use of wood in kitchens;
reduce pressure on detainee daily allowance by reducing need to purchase
traditional fuels;

e reduce environmental impact on surrounding areas and local livelihoods by
reducing need to purchase wood.

The objective of the installation of the biogas plants were to:

e improve the waste water treatment and consequently reduce health risks for
detainees and surrounding population;

e provide renewable energy sources to reduce dependency on traditional fuels
such as wood, kerosene and reduce health risks by improving prison kitchen
environments;

e use biogas slurry as fertiliser;
promote construction of biogas plants at an institutional level.

ICRC used a local expert partner to install the three biogas systems in the
three jails of a total population of approximately 484 detainees.

After installation of the biogas systems, ICRC contracted an international
expert to evaluate their performance, cost-effectiveness and user acceptance of
these systems. The study aimed to draw lessons learnt and recommendations. The
methodology included site visits, sampling and interviews.

The conclusions of the study highlight that, where and when appropriate,
environmentally friendly technologies can be effective and contribute to an
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improved response from ICRC. Documented monitoring, evaluation and
implementation of any ensuing recommendations will help ICRC to provide
feedback and lessons learned from such projects.

B. Wells in Mali

ICRC has been working in Mali since 1991. A WatHab programme with the
Belgian Red Cross began in 1996. The objective of the programme was to provide
access to clean water to Health Centre users in Bougrem. The objectives were then
widened to include provision of clean water to returnees following the end of
the rebellion as well as to nomads who has to adapt their lifestyles and remain
sedentary for part of the year.

A mission took place in 1997 to evaluate the WatHab programme objec-
tive and technical choices; to prioritise next steps; to support field programmes and
to harmonise actions between the Belgian Red Cross, ICRC field delegation and
ICRC head office in Geneva.

Providing water to semi-nomadic populations particularly in grazing
areas, where water is essential to survival of populations and their livestock
presents several logistical constraints, particularly difficulties finding workers to dig
the wells due to:

e low population numbers;
communities unused to participating in such manual work;

e populations are frequently on the move, following grazing land exploitation
patterns so not necessarily present at all times.

In fact, consultation with nomadic populations revealed that grazing land
and surrounding areas often do not have wells. This is out of choice to avoid
overgrazing. They only move to these particular lands during the rainy season. The
lack of water means that no one is able to stay year-round. Construction of water
points and increasing access to water in these areas may in fact create additional
tension between communities.

This example highlights the fact that populations adapt to their
surrounding environment and that an effective ICRC response must consult with
communities to accustom itself with local habits and consider this in the design of
an appropriate solution.

2.3 Examples of potential impacts and mitigation measures for Water
and Habitat activities

Note: It is the responsibility of the projects designers and implementers to strive to
reduce the environmental impact of their activities. These activities, impacts and
measures cannot be expected to cover each and every possible situation. Their
users are expected use their common sense, environmental awareness, technical
knowledge and creativity.
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Water and sanitation'

Activity/Technology

General
Site selection (D&P)

Construction of
buildings and
structures (C)

Soakways and drains

Potential impact

Damage sensitive ecosystems or
endangered species (P&D)

Damage sensitive ecosystems or
endangered species (C). Cause
erosion (C) and sedimentation

Cause erosion (O&M). Alter
the natural flow of rainwater
runoff (O&M). Create pools of
stagnant water (O&M).

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance.

Survey for, and avoid, wetlands, estuaries or other ecologically
sensitive sites in the project area. Identify nearby areas that
contain endangered species and get professional assessment of
species’ sensitivity to construction at site (P&D).

Follow guideline on Construction in this manual (P&D) (C).
Train and monitor workers on best practices in construction
of buildings and structures (P&D) (C).

Gather data on soil type, slope and topography to determine the
potential for significant erosion (P&D).

Use silt screens, straw bales or similar erosion control
measures (C).

Avoid damaging vegetation (C).

Revegetate areas damaged during construction. Do not remove
erosion control measures until revegetation is complete (C).
Use proper bedding materials for pipes (P&D) (C).

Use riprap (cobbled stone), gravel or concrete as needed to
prevent erosion of (D&P) drainage structures (C).
Monitor and keep drains and soakways clear (O&M).

11 USAID, above note 10, Chapter 16, Table 3: Impacts and mitigation measures for specific water and sanitation activities and technologies, pp. 15-19.
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09.

Activity/Technology

Potential impact

Water Supply Improvements

Hand-dug wells,
seasonal ponds,
improved springs,
ground-level
catchment and similar
structures

Wells

Contaminate water with
human pathogens (O&M).
Contaminate water with animal
manure (O&M). Create pools
of stagnant water (O&M).
Exhaust water supply (not
applicable to improved springs
or hand-dug wells) (O&M).

Provide water contaminated
with nutrients and bacteria
from animal waste (O&M).
Create pools of stagnant water
(O&M). Change groundwater
flow (O&M). Create saltwater
intrusions (O&M). Deplete

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance.

Include focus on proper use and maintenance of the improvement
as part of behaviour change and education program (P&D).
Construct spigot or similar system that prevents people from
touching impounded water with their hands or mouths (P&D)
(O).

Use fencing or equivalent that will keep live stock from grazing
uphill or up gradient of the water supply improvement (P&D)
(O).

Do not allow animals to drink directly from the water source
(O&M).

Monitor drains and soakways and keep them clear of debris

(see entry on soakways and drains above for more detail) (O&M).
Monitor and repair leaks from cracked containment structures,
broken pipes, faulty valves and similar structures (O&M).

Put in place a system for regulating use, such as a local warden or
appropriate pricing (P&D).

Give the community training in operating the improvement
(P&D) (O&M).

Monitor water levels in wells or impoundment structures to detect
overdrawing (M&O).

Don’t let animals graze or be watered up-gradient from wellhead
(P&D) (O&M).

Monitor and repair leaks from cracked containment structures,
broken pipes, faulty valves and similar structures (O&M).

On islands and coastal areas, keep withdrawals within safe yield
limits to avoid overdrawing, possible salt water intrusion and
contamination of the well (P&D).
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Activity/Technology

Standpipes

Treatment systems

Pit latrine

Potential impact

aquifer (groundwater) (O&M).
Cause land subsidence (impact

from many wells) (O&M).

Create pools of stagnant water
(O&M). (This problem can be

more severe when water table is

high, clay soils are present, or

population/tap density is high).

Increase transmission of
vector-borne diseases (O).
Contaminate groundwater
supply with pathogens (O).
Contaminate water supplies,
damage water quality and/or
transmit disease at other
locations if waste is not
properly handled and treated
during or after servicing (O).
Cause injury to people or
animals.

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance.

Put in place a system for regulating use, such as a local warden
or appropriate pricing (P&D).

Include a focus on proper use and maintenance of the
improvement as part of the behaviour change and education
program (O&M).

Monitor water levels (O&M).

Ensure that spilled water and rainwater drain to a soakway or
equivalent structure and do not accumulate and create stagnant
standing water (C).

Monitor and repair leaks from cracked containment structures,
broken pipes, faulty valves and similar structures.

Devote adequate attention to identifying and addressing social
barriers to using latrine (P&D).

Use the ventilated improved pit latrine design that traps insect
vectors (P&D).

Evaluate depth to water table, including seasonal fluctuations
and groundwater hydrology. The size and composition of the
unsaturated zone determine the residence time of effluent from
the latrine, which is the key factor in removal and elimination of
pathogens. Pit latrines should not be installed where the water
table is shallow or where the composition of the overlying deposits
make groundwater or an aquifer vulnerable to contamination
(P&D).
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Activity/Technology

Composting toilets

Potential impact

Increase transmission of
vector-borne diseases (O).
Contaminate groundwater
supply with pathogens (O).
Cause disease transmission

to field workers and consumers
of agricultural products (O).

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance.

Ensure that a reliable system for safely emptying latrines and
transporting the collected material off-site for treatment is used.
This should include use of a small pit-emptying machine such as
the vacutug that relies on an engine-driven vacaum pump. The
vacutug was tested for UNCHS in low-income areas of Nairobi,
Kenya, and was found to give workers much greater protection
from disease than conventional methods. See Wegelin-Schuringa,
Small Pit-Emptying Machine: An Appropriate Solution in Nairobi
Slum, for more details) (O&M).

Ensure that collected material is adequately treated and not
directly applied to fields or otherwise disposed of improperly
(O&M).

Properly decommission pit latrines. Do not leave pits open. Fill in
unused capacity with rocks or soil.

Maintain humidity of composting material above 60% and
supplement excreta with generous quantities of carboniferous
material (dry leaves, straw, etc.). The pile should then remain
aerobic, odour-free and insect-free (O&M).

Construct sealed vaults to hold composting material if using
fixed-batch systems. If using movable-batch systems check
removable containers for leaks before installing (O&M).

Test samples from active chamber and mature chamber after
fallow period for Ascaris eggs and faecal coliforms (O&M).
Allow sufficient residence time in mature chamber. This may vary
from 6 months in warm climates to 18 months in cooler climates
(O&M).
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Activity/Technology

Dry toilets

Septic tanks

Potential impact

Increase transmission of
vector-borne diseases (O).
Cause disease transmission to
field workers and consumers
of agricultural products (O).

Contaminate groundwater
supply with pathogens (O&M).
Contaminate surface water
supplies with nutrients,
biological oxygen demand

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance.

Ensure that the systems will be properly operated and maintained
so that the soil amendment taken out after the treatment period
is truly sanitized (O&M).

Maintain humidity of composting material below 20% and
supplement excreta with alkaline material (ashes or lime). The
pile should then remain both odour free and insect free (O&M).
Generous applications of ashes will help ensure that pathogens
are destroyed. pH is the most important factor for sterilization
(O&M).

Construct sealed vaults to hold dehydrating and curing material
(O).

Ensure that the systems will be properly operated and maintained
so that the soil amendment taken out after the treatment period
is truly sanitized (O&M).

Test samples from active chamber and mature chamber after
fallow period for Ascaris eggs and faecal coliforms to assess level
of sterilization (O&M).

Allow sulfficient residence time in mature chamber. This may
vary from 6 months in warm climates to 18 months in cooler
climates (O&M).

Evaluate depth to the water table, including seasonal fluctuations
and groundwater hydrology. If water table is too high, line the
tank with clay, plastic sheeting or some other impermeable
material to prevent leakage (P&D) (C).

Avoid direct discharge of effluent to waterways if possible.
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Activity/Technology

Upflow anaerobic

Filters

Settled and simplified
sewers

Potential impact

(BOD), suspended solids (SS)
and pathogens. (Septic tank
effluent generally contains
relatively high concentrations
of pathogens, BOD, and SS)
(O&M). Contaminate water
supplies, damage water quality
and/or transmit disease at other
locations if waste is not
properly handled and treated
during or after servicing
(O&M).

Damage ecosystems and
degrade surface water quality.
Sludge has high concentrations
of nutrients, BOD, and solids
(O&M). Cause disease
transmission to field workers
and consumers of agricultural
products (Sludge may still
contain pathogens) (O&M)

Damage ecosystems and
degrade surface water quality
(O&M). Transmit diseases to
field workers and consumers of
agricultural products (O&M)

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance.

Direct discharge to waterways with sufficient volume and flow to
assimilate the waste may be acceptable. It is better to add a
secondary treatment, such as passing effluent through an
anaerobic filter, followed by discharge to an absorption field, or
better yet, a constructed wetland (P&D).

Ensure that a reliable system for safely removing sludge and
transporting the collected material off-site for treatment is
available. This should include use of a mechanized (probably
vacuum-based) removal system (P&D) (O&M).

Ensure that collected sludge is adequately treated and not directly
applied to fields or otherwise improperly disposed of (See Sludge
management below) (M&O).

Treat sludge before secondary use (see Sludge management
below). Do not allow disposal in or near water bodies (O&M).
Provide workers servicing, transporting, and otherwise exposed to
sludge with appropriate protective clothing including, at a
minimum, rubber gloves. Train workers to wash hands and faces
frequently with soap and warm water and make both available.
(See Wastewater and sludge use in agriculture and aquaculture
below) (O&M).

Ensure that collected sewage will be treated, e.g., in a wastewater
stabilization pond, and not simply discharged to a river or stream
or used directly in agriculture or aquaculture. This is especially
important for simplified sewerage, since there is no interceptor
tank (P&D) (O&M).
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Activity/Technology

Biogas reactors

Stabilization ponds
(anaerobic, facultative,
aerobic)

Reed bed filter

Free water surface
wetland. Floating
aquatic macropytes

Potential impact

Damage ecosystems and
degrade surface water quality
(O&M). Transmit diseases to
field workers and consumers of
agricultural products (O&M).

Damage ecosystems and
degrade surface water quality
(O&M). Transmit diseases to
field workers and consumers of
agricultural products (O&M).

Contaminate groundwater or
surface water (O&M).

Provide breeding ground for
disease vectors (O&M).
Introduce invasive non-native
species (O&M).

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance.

Do not allow disposal of digested slurry in or near water bodies
(O&M).

Follow WHO or other national or international guidelines for use
of sludge in wastewater in agriculture and aquaculture (see Sludge
and wastewater reuse below (M&O) (D&P).

Avoid discharging single (facultative) pond systems directly
into receiving waters. If this is unavoidable, construct
hydrography-controlled release lagoons that discharge effluent
only when stream conditions are adequate. Install secondary
treatment such as a constructed wetland, if possible (P&D) (C)
(O&M).

Use two-, three- or five-pond systems if possible (anaerobic,
facultative,maturation)) (P&D).

Allow only restricted uses for agriculture and aquaculture of
effluent from all but five-pond systems (O&M).

Evaluate depth to the water table, including seasonal fluctuations
and groundwater hydrology. If water table is too high, line tank
with clay, plastic sheeting or some other impermeable material to
prevent leakage (P&D) (C).

Use plant and animal species that are native to the region. Avoid
introducing water hyacinth, water milfoil, or salvinia, which have
proven extremely invasive outside of their natural range (P&D).
If using water hyacinth, maintain dissolved oxygen at 1.0 mg/L,
frequently harvest and thin plants and/or add mosquitofish
(Gambusia affinis) to the wetland or use other plant species such

010¢ J8quaidag 6/8 Jaquiny g6 8win|oA

$509 pay U JO
M3IA3YH
TYNOILYNHIALNI



99/

Activity/Technology

Rapid infiltration

Sludge management

Wastewater use in
agriculture and
aquaculture

Potential impact

Contaminate groundwater or
surface water (O&M).

Damage ecosystems and
degrade surface water quality
(O&M). Cause disease in
handlers and processors
(O&M).

Cause disease in field workers
and consumers of agricultural
products (O&M).

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance.

as duckweed, water lettuce (Pistia stratiotes), water milfoil, or
salvinia (Salvinia spp.) (M&O).

Use only where soil textures are sandy to loam (P&D).
Use only where groundwater is >3 ft. below surface (P&D).

If possible, choose treatment technologies that do not generate
sludge, such as wastewater stabilization ponds (P&D).

Compost sludge, then use as soil amendment for agriculture
(O&M).

Provide workers with appropriate protective clothing, including
rubber gloves, boots, long-sleeved shirts and pants. Train workers
to wash hands and faces frequently with soap and warm water and
make both available (O&M).

WHO guidelines recommend (1) treat to reduce pathogen
concentrations, (2) restrict use to crops that will be cooked, (3)
use application methods that reduce contact with edible crops,
and (4) minimize the exposure of workers, crop handlers, field
workers and consumers to waste (P&D) (O&M).

Wastewater used in aquaculture should have <103 faecal
coliforms per 100 ml to minimize risk to public health. (See
Guidelines for the safe use of wastewater and excreta in agriculture
and aquaculture: Measures for Public Health Protection, 1989,
WHO, Geneva (P&D) (O&M)
http://www.who.int/environmental_information/Information_
resources/documenpdf.wastreus/ts
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Irrigation'

Type of problem

Soil problems

Potential impact

Waterlogged soil

Salt buildup on irrigated
land

Crops wilting or dying

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation and
maintenance.

Use good irrigation management, matching water demand and supply
by location.

Provide drainage and line canals in highly permeable areas to prevent
leaks.

Redesign irrigation infrastructure to reduce waste; use sprinkler or drip
irrigation systems instead of gravity-flow systems.

Encourage farmers to value water resources by establishing a system of
water user fees tied to consumption.

Design system to allowing leaching with excess water.

Alternate irrigation methods and schedules.

Install and maintain subsurface drainage system.

Adjust crop patterns (fallow times, crop selections, etc.) to prevent
further salt buildup.

Incorporate soil additives. Add gypsum to either the irrigation water or
the soil before irrigating.

Plant salt-tolerant catch crops such as Sesbania.

Monitor soil chemistry.

Identify indicator plant species.

Consult soil scientists.

Apply soil nutrients, conditioners and chemicals where feasible.

12 Adapted from USAID, above note 10, Chapter 1, Table 4: Mitigation and Monitoring Table for Irrigation Impacts, pp. 33-35.
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Type of problem

Water problems

Health problems

Potential impact

Crops not growing over
entire irrigated field

Dry wells for drinking
water and irrigation

Salt water in wells for
drinking water and
irrigation

Water quality problems
for downstream users

Reduced water quantity
for downstream users,
waterways and wetlands;
intermittent streams
run dry.

Increased incidence of
water-related diseases

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation and
maintenance.

Maintain irrigation canals.

Clear weeds.

Line canals against leaks.

Encourage farmers to value water resources by establishing a system of
water user fees tied to consumption.

Reduce off-take or pumping to allow natural aquifer recharge.
Encourage farmers to value water resources by establishing a system of
water user fees tied to consumption.

Reduce groundwater pumping to allow natural freshwater to recharge
the aquifer, in order to lower salt concentration in the aquifer.

Treat irrigation drainage water before release.

Reassess water available for irrigation; may need to irrigate a smaller area.
Use pipes instead of open canals to prevent water loss from evaporation.

Promote local and regional watershed management.
If available, consider using treated wastewater for irrigation, leaving
freshwater resources for other users.

Periodically flush slow or stagnant waterways with water from dams to
remove snails (which cause schistosomiasis). Note that this is effective
only for a few hundred meters from where the water is released.

Clear clogged irrigation canals.

Control mosquitoes, snails and blackfly along reservoirs by periodically
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Type of problem

Social problems

Water transport and
storage problems

Ecosystem problems

Potential impact

Increased inequity

Hinterland effect

Weeds growing in
reservoirs, irrigation
canals, and drains

Poor water quality
downstream from a dam

Damage to downstream
ecosystems from reduced
water quantity and
quality

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation and
maintenance.

fluctuating water levels, making shorelines steeper, and removing weeds.

Periodically drain waterlogged fields to prevent mosquitoes.
Train women in health issues.

Design and manage system to improve access by ‘tail-enders’ (users
whose fields are farthest from the water source).

Establish and enforce a volume-based water fee.

Improve system management, including maintenance of main canals.

Ensure adequate social and other infrastructure to meet needs of
immigrants.
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Construction related activities™

Activity/Technology

Site Selection (SS)

Site occupied or used by
local residents.

Dwellings located close by.

Site has historic, cultural,
or social importance.

Site would require road
improvement or new road
construction (Also consult
“Rural Roads” section of
the ENCAP Africa
Guidelines).

Potential impact

Displace untenured residents or
reduce farmers’ or pastoralists’
lands.

Facility and/or construction
disturbs neighbors, creating noise
and dust.

Offend local population; damage
local social fabric.

Cause one or more of a set of
adverse environmental impacts
typical of roads, including erosion,
changing water tables, or providing
access for illegal land clearing,
logging or poaching.

Mitigation measures
SS: Site Selection, P&D: Planning and design, C:
Construction, O&M: Operation and maintenance

Find alternative location (SS). If that is not possible:
Provide equivalent land and/or accommodations or fair
monetary compensation, provided these are accepted
voluntarily and without coercion (SS).

Build as far as practical from neighbors (SS).
Concentrate noisiest types of work into as short a period
as possible, and during least disruptive times of the day.
Take measures to keep dust to a minimum (P&D)(C).
Screen facility with trees or fencing to control noise
(P&D).

Wet ground if water is abundant and/or leave natural
cover intact as long as possible (C).

Find alternative site (SS).

Find alternative site. Evaluate “minimum tool”
alternatives (e.g. consider whether a foot or bicycle path
might suffice (SS) (O&M).

Follow guidance on design, construction, and operation
and maintenance described in “Rural Roads” and
resources listed there.

13 Adapted from USAID, above note 10, Chapter 3, Table 1: Environmental Mitigation and Monitoring Issues for Construction-Related Aspects of Development

Projects, pp. 8-17.
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Activity/Technology

Site contains habitat for
important ecosystems,
animals or plants.

Site has important scenic,
archeological or cultural/
historical features.

Site is wetland or abuts
body of water

Potential impact

Destroy or harm plants or animals
of ecological, cultural, and/or
economic importance.

Destroy or harm these sites.

Destroy or harm valuable and
sensitive ecosystems and
organisms.

Mitigation measures
SS: Site Selection, P&D: Planning and design, C:
Construction, O&M: Operation and maintenance

Find alternative location (SS). If that is not possible:

limit access to the site,
design any infrastructure (if unavoidable) to create
least impact (P&D),

e minimize disturbance of native flora during
construction (P&D) (C),

e remove, without destroying, large plants and
ground cover where possible (C),

e replant recovered plants and other flora from local
ecosystem after construction (C).

Find alternative location (SS). If that is not possible:

e limit access to site,
design any infrastructure (if unavoidable) to create
least impact (P&D),

e minimize disturbance of site during construction
(P&D) (C),

e remove important artifacts where possible (C),
provide worker incentives for discovery and safe
removal of archeological or paleontological
material. (SS) (C).

Find alternative site. Wetlands and riparian ecosystems
(those sited next to a body of water) are extremely
sensitive. Wetlands provide important environmental
services such as water storage, bird and animal habitat,
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Activity/Technology

Site is steeply sloped

Area is heavily wooded

Potential impact

Cause erosion and damage to
terrestrial and aquatic ecosystems
during construction or use.

Degrade forest, contributing to
flooding potential.

Mitigation measures
SS: Site Selection, P&D: Planning and design, C:
Construction, O&M: Operation and maintenance

flood control, and filtering toxins and nutrients from
runoff (SS). If no alternative is available:

set back any infrastructure as far as possible from
the water body/wetland and minimize the amount
of wetland destroyed by infrastructure footprint or
construction (SS) (P&D),

revegetate as soon as possible (C),

if facility will include sanitation facility, find
alternative site (SS).

Find alternative site (SS). If that is not possible:

design facility and apply construction practices that
minimize risk, e.g., use hay bales to control erosion
during construction. Pay particular attention to
potential erosion and redirection of water flows during
design and construction (SS) (P&D) (C),

revegetate as soon as possible (C),

maintain design features (O&M).

Find alternative location if area is old growth or relatively
undergraded forest (SS). If that is not possible:

design so as to minimize clearing or disturbance
(P&D),
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Activity/Technology

Site prone to flooding

Area and/site prone to
landslides

Potential impact

Be destroyed and/or subject
workers or inhabitants to risk of
injury or death. Cause
environmental damage from
accidental release of toxic,
infectious or otherwise harmful
material during flooding.
Contaminate drinking water.

Be destroyed and/or expose
workers or inhabitants to risk of
injury or death. Cause
environmental damage from
accidental release of toxic,

Mitigation measures
SS: Site Selection, P&D: Planning and design, C:
Construction, O&M: Operation and maintenance

avoid destroying rare or unique species. Consult with
local populations about current use of forest and pre-
ferences for preservation (SS) (P&D) (C).

Find alternative site or design infrastructure so it is raised
above flood plain, if possible (SS):

design infrastructure to minimize risk, e.g., design
with proper grading and drainage (P&D)

maintain design features such as drainage structures
(O&M),

avoid constructing sanitation or other facilities that
will use and store harmful materials at flood-prone
sites (SS). If that is not possible:

design storage area so that hazardous materials are
above ground and/or in waterproof containers with
locking lids that are kept closed. Ensure that facility
operators follow these practices (P&D)(O&M),

chose dry sanitation options or closed disposal sys-
tems, instead of wet ones such as septic tanks or de-
tention ponds (P&D).

Find alternative site on stable ground (SS). If that is not
possible:

design infrastructure to minimize risk, e.g., plant trees
all around facility ((P&D),
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Activity/Technology

Planning and design

Area experiences heavy
rainfall, earthquakes

Potential impact

infectious or otherwise harmful
material. Contaminate water
supplies.

Be destroyed and/or expose
workers or inhabitants to risk of
injury or death. Cause
environmental damage and/or
contaminate water supplies via
accidental release of toxic,
infectious or otherwise harmful
material.

Mitigation measures
SS: Site Selection, P&D: Planning and design, C:
Construction, O&M: Operation and maintenance

e maintain protective design features (O&M),
avoid constructing sanitation or other facilities that
will use and store hazardous or biohazardous materials
at landslide-prone sites (SS). If that is not possible:

e design storage area so that hazardous materials are
stored in durable leak- proof containers with locking
lids, and that these are kept closed (P&D)(O&M),

e chose dry sanitation options or closed disposal
systems, instead of wet ones such as septic tanks or
detention ponds (P&D).

Design infrastructure to minimize risk, e.g., in earthquake-
prone areas, build structures with wood frames instead
of concrete or brick (P&D).

Maintain protective design features (e.g., drainage
structures and vegetation on slopes). (O&M)

Use material appropriate to the climate (e. g., stucco
instead of adobe in areas with heavy rainfall) (P&D) (C).
Design storage area so that hazardous materials are above
the ground and/or in waterproof containers. Ensure that
facility operators follow these practices (P&D)(O&M).
Chose dry sanitation options or closed disposal systems,
instead of wet ones such as septic tanks or detention ponds
(P&D).
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Activity/Technology

Facility will generate solid
waste (Also consult the
“Management of Solid
Waste from Residential,
Commercial and
Industrial Facilities”
section of the ENCAP
Africa Guidelines).

Facility will generate
cooling waters, soaking
waters, or water
containing suspended
organic mater, mercury,
lead, soaps, etc. (Also
consult the “Activities with
Micro and Small
Enterprises (MSEs)”
section of the ENCAP
Africa Guidelines).

Indirect effects on local
populations.

Potential impact

Spread disease. Contaminate
drinking water (ground and
surface). Degrade aquatic
ecosystems. Generate greenhouse
gases.

Expose workers or local population
to toxic, carcinogenic and
teratogenic materials. Contaminate
drinking water (ground and
surface). Damage local ecosystems,
animals or plants.

Damage or destroy natural
resources. Increase in-migration.
Damage local social and cultural
integrity. Facilitate spread of
disease to both people and animals.

Mitigation measures
SS: Site Selection, P&D: Planning and design, C:
Construction, O&M: Operation and maintenance

Include space and features for source separation of
recyclables and organic waste. Consider including space
and/or constructing a compost bin or worm box if facility
will produce organic waste (P&D) (C) (O&M).

Incorporate cleaner production technologies into design,
operation and maintenance as described in the “Activities
with Micro and Small Enterprises (MSEs)” section of these
Guidelines and resources listed there (SS) (P&D) (C)
(O&M).

Design with elements for storage, treatment and discharge
of wastewater (P&D) (O&M).

Research indirect effects that may be associated with the
particular type of facility being built and evaluate other
possible impacts of this type. If the project falls into one of
the sectors covered in the Guidelines, the relevant sector
briefing and the resources listed therein are starting points
for this research (SS) (P&D) (C) (O&M).
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Activity/Technology

Cumulative effects of one
development project over
time or many small
developments built within
a short time period.

Construction

Construction crews and
camps

Potential impact

Cause excessive extraction of
building materials, multiply
impacts associated with logging
undergraded forest, quarrying and
obtaining sand, gravel and fill
(“borrowing”). (See below for
more detail)

Damage local habitat, compact soil
and create erosion via building and
occupation of construction camps.
Contaminate surface water and
spread disease via solid waste and
feces generated by camps. Spread
communicable diseases including
malaria, tuberculosis, and HIV/
AIDS via construction crews who
come from outside the region.
Introduce alcohol or other socially
destructive substances via
construction crews. Deplete local
fauna and flora (especially game
and fuelwood) via poaching and
collection by construction crews.

Mitigation measures
SS: Site Selection, P&D: Planning and design, C:
Construction, O&M: Operation and maintenance

Develop logging, quarrying and borrowing plans that take
into account cumulative effects and include reclamation
plans (P&D).

Monitor adherence to plans and impacts of extraction
practices. Modify as necessary (C) (O&M).

Explore oft-site accommodation for crew (P&D) (C).
Keep camp size to a minimum. Require that crew preserve
as much vegetation as possible, e.g., by creating defined
footpaths (P&D) (C).

Provide temporary sanitation on site, e.g., pit latrine
(assuming the water table is low enough, with soil and
geology of appropriate composition) (P&D) (C).

Use local or regional labor, if possible. Screen potential
crew members for HIV/AIDS and tuberculosis. Provide
education and strict guidelines regarding contact with
local residents, and enforce guidelines (P&D) (C).

Set guidelines prohibiting poaching and collection of
plants/wood with meaningful consequences for violation
such as termination of employment. Provide adequate
quantities of food and cooking fuel; both should be of
good quality (C).
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Activity/Technology

Use of heavy equipment

Use of hazardous materials

Demolition of existing
structures

Potential impact

Cause erosion due to machinery
tracks, damage to roads, stream
banks, etc. Compact soil, changing
surface and groundwater flows and
damaging future use for
agriculture. Contaminate ground
or surface water when machinery
repairs result in spills or dumping
of hydraulic oil, motor oil or other
harmful mechanical fluids.

Contaminate ground or surface
water when hazardous
construction materials are spilled
or dumped. Put workers at risk
from exposure to hazardous
materials.

Bother or endanger neighbors via
noise, dust, and debris from
demolition.

Contaminate soil, groundwater or
surface water from demolition
waste containing residual amounts
of toxic materials (e.g., leaded
paint).

Mitigation measures
SS: Site Selection, P&D: Planning and design, C:
Construction, O&M: Operation and maintenance

Minimize use of heavy machinery (P&D) (C).

Set protocols for vehicle maintenance such as requiring
that repairs and fueling occur elsewhere or over
impervious surface such as plastic sheeting. Prevent
dumping of hazardous materials. Burn waste materials
that are not reusable/readily recyclable, do not contain
heavy metals and are flammable (P&D) (C).

Prevent dumping of hazardous materials. Burn waste
materials that are not reusable/readily recyclable, do not
contain heavy metals and are flammable (P&D) (C).
Investigate and use less toxic alternative products (P&D)
(O).

Recover all reusable material (this may be standard
practice in many developing countries) (P&D) (C).
Determine whether toxic materials are present. If possible,
dispose of waste in lined landfill. Otherwise, explore
options for reuse in areas where potential for
contamination of surface and groundwater are small (e.g.,
consider the feasibility of use as roadbed material, if
non-hazardous.). (See the “Management of Solid Waste
from Residential, Commercial and Industrial Facilities”
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Activity/Technology

Site clearing and/or
leveling

Excavation

Filling

Potential impact

Damage or destroy sensitive
terrestrial ecosystems in the course
of site clearing/preparation.
Produce areas of bare soil which
cause erosion, siltation, changes in
natural water flow, and/or damage
to aquatic ecosystems.

Cause erosion, siltation, changes in
natural water flow, and/or damage
to aquatic ecosystems when
excavated soil is piled
inappropriately. Expose
inhabitants and crew to risk of falls
and injuries in excavation pits.
Deprive down-gradient
populations and ecosystems of
water if higher regions of aquifer
are blocked.

Mitigation measures
SS: Site Selection, P&D: Planning and design, C:
Construction, O&M: Operation and maintenance

section of the Guidelines and references listed there for a
more information) (P&D) (C).

Design infrastructure so that it will create least impact
(P&D).

Minimize disturbance of native flora during construction
(P&D) (C).

Remove, without destroying, large plants and ground
cover where possible (P&D) (C).

Use erosion control measures such as hay bales (C).
Replant recovered plants and local flora as soon as possible
(C).

Cover pile with plastic sheeting, prevent runoff with hay
bales, or similar measures (P&D) (C).

Place fence around excavation (P&D) (C).

Investigate alternatives allowing shallower or no
excavation (P&D).
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Activity/Technology

Road improvement/new
road construction
(Consult the “Rural
Roads” section of the
ENCAP Africa Guidelines
and resources listed there)

Source of building
materials

Potential impact

Block water courses when fill is
inappropriately placed. Destroy
valuable ecosystems when fill is
inappropriately placed. Result in
land subsidence or landslides later
if fill is inappropriately placed,
causing injuries or damage.

Erosion and changes to water
quality and natural water flows via
poor road construction practices
and maintenance. Provide access
for clearing agricultural land,
logging, poaching, mining,
settlement or other development
that destroys natural resources and/
or harms local populations. Lead to
the spread of human or livestock
disease.

Damage aquatic ecosystems
through erosion and siltation.

Mitigation measures
SS: Site Selection, P&D: Planning and design, C:
Construction, O&M: Operation and maintenance

Do not fill the flow-line of a watershed.

Be aware that in arid areas, occasional rains may create
strong water flows in channels. A culvert may not supply
adequate capacity for rare high volume events such as flash
floods. (SS) (P&D).

Design so that filling will not be necessary. Transplant as
much vegetation and groundcover as possible (SS) (P&D)
(C).

Use good engineering practices (e.g., do not use soil alone.
First lay a bed of rock and gravel) (P&D) (C).

Find alternative site. Evaluate whether an alternative mode
of transport would suffice (e.g., rail, water, or footpath).
(SS) (P&D).

Adhere to specifications for road design and maintenance
that keep water off road surfaces (P&D) (C) (O&M).
Follow best practices for design, construction, and
operation and maintenance described in the “Rural
Roads” section of the ENCAP Africa Guidelines and
resources listed there. These include practices such as
developing quarry and borrow pit plans, following the
contour line, using camber and turnout drains, training
operations and maintenance personnel, etc. (SS)(P&D)
(C) (O&M).

Identify the most environmentally sound source of
materials within budget (P&D).
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Activity/Technology

Decommissioning

Hazardous abandoned
structures

Eroded soils in the vicinity
of abandoned
infrastructure

Potential impact

Harm terrestrial ecosystems via
harvesting of timber or other
natural products. Spread vector-
borne diseases when stagnant water
accumulates in active or
abandoned quarries or borrow pits
and breeds insect vectors. Alter
river/stream courses through sand
and gravel extraction. Alter their
ecosystems or pollute them.

Buildings with collapsing roofs and
walls, open latrines or septic
systems, accumulation of rubble.

Gulleying and siltation. Damage to
aesthetics.

Mitigation measures
SS: Site Selection, P&D: Planning and design, C:
Construction, O&M: Operation and maintenance

Develop logging, quarrying and borrowing plans that take
into account cumulative effects (P&D).

Monitor adherence to plans and impacts of extraction
practices. Modify as necessary (C) (O&M).

Fill in quarries and pits before abandoning (C).

Control runoff into pit (C).

Ensure lawfulness of extraction from rivers (P&D).
Avoid working with machines in the water (C).

Remove or bury all abandoned construction materials and
rubble.
Fill in and close all latrines and septic systems.

Restore the site through replanting, reseeding and use of
soil erosion control measures (hay bales, etc.).
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Shelter'*

Activity/Technology Potential impact

Site and design Change in land use pattern.

Destruction of important
ecological, archeological or
historical areas.

Contamination of soil and
water from sewage and solid
waste.

Risk to residents due to
possible natural dangers.

14 Adapted from USAID, above note 10, Chapter 9, pp. 12-14.

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance

Ensure that present land use at the proposed project site is not
critical and that the present activities can be carried out on
nearby land before the site is selected.

Before the site is selected, verify that biodiversity, conservation

of endangered or endemic species or critical ecosystems will not
be adversely affected.

Likewise, verify that no important archeological, historical or
cultural sites will be adversely affected by the project.

An alternative site should be used if the area is identified as critical.

Site human waste and solid waste disposal systems to avoid surface
and groundwater contamination, taking soil characteristics and
historical groundwater and surface water conditions into account.
Install adequate and appropriate sewage and solid waste disposal
systems (e.g., use aboveground composting latrines in areas

with high water tables).

Ensure that proposed project site is not located in areas:

subject to fires,

subject to flooding,

with slopes over 20%,

below areas likely to undergo significant deforestation
or land clearing.
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Activity/Technology ~ Potential impact

Risks to residents due to
human activity near site.

Excessive use and pressure on
existing facilities such as
schools and health centers

Deforestation in order to
implement project

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance

If the site is in an area subject to these natural dangers, an alternate
site should be used. If no appropriate alternative can be found,
mitigation measures must be taken to minimize risk in areas
where it is unavoidable (e.g., construct firebreaks, stabilize slopes,
construct drainage, elevate housing units on pilings, etc).

Before the site is selected:

e ensure that the project will not be located within the area
of influence (normally 1 km) of pollution and hazardous waste
sources, including factories, mines, military bases, etc.

e insure that the project is not downwind of a contamination
source.

e if groundwater is to be used for drinking, test it for chemical
and microbial contamination if there is any reason to doubt its
purity.
identify and eliminate sources of noise pollution.
use alternate site if risk to residents is high.

Include the expansion or construction of any necessary
infrastructure in the layout and design of the project, if needed.

If forest is dense or forms part of a critical habitat, an alternative

site must be found.

A forested area equal in size to one and a half to two times the area
deforested must be established and maintained. The location and
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Activity/Technology

Potential impact

Excessive use of fuelwood as
an energy source.

Houses inappropriate for local
climate; occupant comfort
inadequate.

Ventilation inadequate.

Inadequate attention to type
and location of solid waste
disposal.

Health hazards due to lack of
sanitation facilities (water,

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance

ultimate use of this protected area will be established in
coordination with local municipal authorities.

For each tree cut in a sparsely forested area, plant 20 new trees.
This should be done no later than 6 months after the residents have
moved in.

Encourage use of alternative energy sources such as gas, electricity
and solar where appropriate.

If fuelwood is the dominant energy source, include the planting of
fuelwood plots using local species in the project layout and design.
Require all residents who cook with fuelwood to use improved
stoves.

Ensure that the design, construction materials, and siting of
windows and doors takes local climatic conditions in cool and hot
seasons and seasonal variation in precipitation and winds into
account. Use local materials if possible.

Design houses to ensure adequate ventilation for the potential
heating and cooking sources to be used within the home. Take
advantage of wind direction in design.

Prepare and implement a Solid Waste Disposal Management Plan
prior to resident occupancy. Include technology and funding for
system maintenance and disposal, effects on groundwater, wind
direction, etc. in the plan.

Sanitation facilities must be included in the project design.
Ensure that all sanitation facilities are installed and running
before the occupants move in.
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Activity/Technology

Potential impact

sewage and solid waste
disposal).

Unsafe potable water supplies.

Hazard due to inadequate
earthquake resistance or
inappropriate materials.

Social impacts within and
around the project site.

Lack of compliance with
mitigation measures.

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance

Ensure siting of supply systems and choice of supply technologies
to minimize health hazards.

Conduct seasonal testing of water quality, particularly for coliform
bacteria and arsenic. Assess long-term and seasonal shifts in
water quantity and quality.

Understand local risks of earthquake, floods and winds. Ensure
that construction meets appropriate standards. Use locally
available materials. Follow, or exceed, official design criteria.

A social analysis of the beneficiaries and the communities
around the proposed site must be conducted implemented
before the project is designed.

If the site’s location generates too much social conflict, an
alternative site must be selected.

Community development programs must be implemented in
each community before or during the construction process.

Collect signed binding agreements from the collaborating
organizations and contractors before the project begins.

Each NGO or partner must have an environmental management
plan to ensure compliance with the mitigation measures. Have
an independent evaluation of the plan conducted annually.
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Activity/Technology ~ Potential impact

Habitation Improper use of
environmental and sanitary
resources by householders.

Lack of compliance with
mitigation measures.

Mitigation measures
P&D: Planning and design, C: Construction, O&M: Operation
and maintenance

If applicable, the responsible NGOs and partners must provide
environmental and sanitary training for all residents before they
move in. Training should address all of the following:

environmental education for children,
care of domestic animals,

reforestation of green areas,

proper use and maintenance of latrines,
social interactions in housing projects,
proper use and conservation of water,
construction and use of improved stoves,
fuelwood plot management.

Collect signed binding agreements between the collaborating
organizations and contractors before the project begins.

Each responsible NGO or other partner must have an
environmental management plan to ensure compliance with the
mitigation measures. Have an independent evaluation of the plan
conducted annually.
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Section 3: Economic security and environmental management®

The Economic Security Unit held a seminar in Nairobi from September 29" to
October 3™ 2008 on the topic of “Agro Programmes and the Environment”. Its
objective was to raise awareness of environmental issues and include these issues,
where possible, into its agricultural and other interventions. A report on the out-
come of this seminar has been written and was made available in February 2009.'
The feedback from this seminar forms an important and integral part of this
framework.

The main purpose of economic security programmes is to preserve or
restore the ability of households affected by armed conflict to meet their essential
needs.

Acute crisis:

e ICRC provides the relief (food and essential household items) needed to
sustain life and resume production, mainly through the distribution of agri-
cultural equipment and supplies.

Emerging crisis, chronic crisis and post-crisis:

e ICRC’s priority is to support and bolster the means of production through
programmes tailored to the local economy. These programmes mainly concern:
reviving agriculture, livestock health and management, and microeconomic
initiatives.

Economic security main field of activities are:

distribution of food rations;

distribution of essential household items;

distribution of seed, farming tools, fertilizer and fishing tackle;
rehabilitation of agriculture and irrigation;

livestock management;

revival of small trades and handicrafts.

The above activities can be in both urban and rural settings and in
detention facilities.

15 For key references see ICRC, Regional Livestock Study in the Greater Horn of Africa, ICRC, 2005;
Norwegian Refugee Council, above note 10; UNHCR, Environmental Guidelines, above note 10; UNHCR
Refugee Operations ..., above note 10; UNHCR, Forest Management in Refugee Situations — A Handbook
of Sound Practices, UNHCR/The World Conservation Union (IUCN), Geneva, 2005; USAID, above note
10, Chapter 1: Agriculture and Irrigation; Chapter 7: Forestry: Reforestation, Natural Forest
Management, and Agroforestry; and Chapter 11: Livestock.

16 See ICRC, The Environment & Agro Programmes: Analysis and Recommendations, Agro Workshop,
Nairobi, 29 September to 3 October 2008.
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3.1 Environmental challenges of economic security activities

Agricultural assistance activities for example, not only take the environment into
account, but propose solutions to enhance it, in order to achieve their purpose of
preserving or restoring the ability of households to meet their essential needs.

Improved seed multiplication programmes or the distribution of drought
tolerant varieties enable greater production on less land. Irrigation programmes
rationalise the use of water; and seed distributions reduce household dependency
on unsustainable livelihoods such as charcoal production.

However, agro-programmes can also have negative impacts on the
environment: irrigation programmes can accelerate soil salinisation process, large-
scale seed distributions may reduce the local crop biodiversity, amongst others.

The Economic Security delegate must consider these positive and negative
factors when designing and evaluating programmes, combine them with the local
context and come up with a solution that meets the needs of the victims of armed
conflict.

The environmental challenges and considerations faced by Economic
Security delegates when designing and implementing main agro and agro-
economic activities are detailed in Section 3.3. This is not an exhaustive list of
potential impacts and mitigation measures for all Economic Security activities, but
can be useful to address key issues.

3.2 Case studies

The following two case studies present two very different examples where the
Economic Security Unit has dealt with environmental factors in its response.

They highlight the fact that the environment is indeed an integral part of
all operations; that there is no unique solution to a particular problem and that the
efficiency of a solution depends on the context and many other factors.

A. Cassava and conflict in Democratic Republic of Congo

This particular case study highlights how conflicts and the ensuing population
movement can serve to propagate environmental problems that were originally
specific to one area, to much larger areas.

Since 1993, conflicts in the Democratic Republic of Congo, Rwanda and
Burundi have resulted in more than five million deaths and have generated hun-
dreds of thousands of refugees and internally displaced people.

When people are displaced following conflict, their fields are abandoned
or sometimes looted. They become overgrown with weeds, and crops die out.
When villagers come back, the harvest is often very poor and they remain im-
poverished.

When displaced, people often take food and animals with them
including cassava stems which can then be replanted. Cassava is particularly well
adapted to times of crisis as stems can be replanted, fields demands relatively low
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maintenance, the roots are energy-rich and leaves are protein rich. Cassava often
represents people’s only means of survival as well as a way back into fragile eco-
nomic livelihoods.

However, the cassava plant traditionally used in eastern DRC was
susceptible to the mosaic virus, which can decimate entire crops. The ongoing
displacement and return of populations in this area has caused a spread of the
disease and widely affected cassava crops.

ICRC provided a new mosaic-resistant type of cassava plant to local
associations to plant in communal fields. Cassava leaves and roots were harvested
as food, and 70% of the stems redistributed or sold within the respective associa-
tions, while the remaining 30% were returned to ICRC for distribution to other
farmers associations in the area.

ICRC provided initial stems of the mosaic-resistant cassava plants as well
as training and planting materials. The project was run with partners such as
Research Institutes, national Red Cross societies and the Ministry of Agriculture.
ICRC has been able to handover several such projects, entirely to individual asso-
ciations where this activity has continued to sustain itself.

This project has had the following results:

1) significant improvement of economic security of association members though
healthy and resistant cassava stem sales;

2) setting up a lucrative system (without need for further ICRC support) which
encourages associations to continue to produce cassava plants and stems;

3) availability of healthy cassava plant stems to a large population over vast zones
allowing each household to either start over or enhance their cassava pro-
duction;

4) setting up a quality production system thanks to partnerships with research
institutes and national organisations.

B. Pastoralists and livelihoods in the Horn of Africa

Emergencies in the Horn of Africa are related to natural, economic, political or
social causes; livestock owners are vulnerable to all these factors.

The horn of Africa currently accounts for the ICRC’s greatest operations
in the world and half the region’s population relies on animals to a significant
extent for its survival. This region faces increasingly harsh climatic conditions.
Where conflict in the past has often aimed at expanding the attacker’s own herds
and, thus, his power and influence, it is today aggravated by climatic parameters.

Competition over natural resources is widespread. The human population
of sub-Saharan Africa is growing faster than the capacity of the livestock sector to
support it and tensions are likely to escalate. However, conflict over natural
resources is just one of the causes of conflict and many other causes have also been
identified.

The ICRC Livestock study in the Greater Horn of Africa was conducted
in 2005 order to contribute to ICRC’s understanding of the circumstances and
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current challenges faced by a significant proportion of the population in one of its
major operational areas.
The main aims of the study were:

1) to provide a comprehensive picture of the current livestock / pastoralist situ-
ation and any anticipated future developments and a working basis / reference
for the next five years.

2) to design and submit regional livestock assistance guidelines and a proposed
course of action for the ICRC at both regional and country level.

The study provides background information, past interventions, lessons
learned and proposes a course of action with specific recommendations for live-
stock interventions in each country. By undertaking a regional approach, con-
sidering environmental issues amongst others, and incorporating cross-border
issues, this addresses ICRC’s attempts to harmonise its approach to observed
needs; to improve regional coherence and to reduce potential double standards in
its response mechanisms in the Horn of Africa.

3.3 Examples of potential impacts and mitigation measures for
economic security activities

The following table lists some succinct suggestions for mitigating potential negative
impacts of agro-economic and agro activities. This is not intended to list all possi-
ble impacts and mitigation measure, rather to highlight some examples. These
tables were compiled at the Nairobi Agro Workshop by Economic Security
Coordinators."”

Note: It is the responsibility of the projects designers and implementers to
strive to reduce the environmental impact of their activities. These examples, im-
pacts and measures cannot be expected to cover each and every possible situation.
Their users are expected use their common sense, environmental awareness, tech-
nical knowledge and creativity.

17 See ICRC, above note 16, pp. 12-21. The examples in the table below were compiled at the Nairobi Agro
Workshop by Economic Security Coordinators and complemented by USAID, above note 10.
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Agronomy and agro-economics

Activity/Technology
Seed distribution

Potential impact

Overuse of land.

Decreased soil
fertility.

Reduction of
pasture land.

Change of animal
management,
fencing necessary.

Deforestation.

Imbalance between
agro and livestock.

Seed multiplication / production

Fishing kit distribution

Fish farming

Chicken Programmes

790

Unnatural increase

in fishing activities.

Decline of fish
population due to
overfishing.

Introduction of 1
species,
introduction of
predatory species
with impact on
local species.

Biodiversity risk.

Introduction of
new diseases.

Mitigation measures

Study of usual land use,
introduce high yield varieties.

Rotation with legumes,
fertilizer application.

Introduce varieties providing
crop residue for fodder.

Discuss field protection with
local population and
authorities, provide shrub seeds
for living fence.

Introduce intercropping and
timber plantations.

Develop integrated and
sustainable approach after
socioeconomic assessment.

Baseline assessment to estimate
previous numbers and ongoing
monitoring. Support alternative
income generating activities.

Follow national legislation, if
existing. Independently assess
fishing capacity of the area. Use
appropriate fishing nets.

Consult and acquire full
knowledge of local and
proposed species.

Limit importation. Preference
for local species. Interbreeding
with local species.

Follow national policy. Consult
with local veterinarians.
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Activity/Technology

Land clearing

Livestock activities

Activity/Technology

Animal vaccination

Training of
community animal
health workers

Restocking

Parasite control
programmes

Potential impact

Health risk from
chicken wastes.

Land tenure issues.

Erosion.

Potential impact

Pollution due to used
materials.

Overgrazing due to large

gathering of animals.

Mitigation measures

Identify local and introduced
species vulnerability to diseases.

Appropriate waste management
training.

Consult with authorities and
local leaders. Design and
follow-up programme with
land committees.

Encourage sound agricultural
practices such as earth mounds,
natural fences, mulching, where
appropriate.

Mitigation measures

Promote safe disposal /
recycling.

Mobile vaccination /
decentralised vaccination /
use traditional gathering
points.

Overgrazing due to higher = More mobility, improve

survival rates.

Disease mutation.

Waste and poor drug
disposal.

Overgrazing or resource

competition.

Spread of diseases

Contamination of water

points.

offtake, alternative
livelihoods.

Surveillance.

Focus on waste and drug
disposal training to
enhance the benefits of
training.

Consult communities and
use traditional grazing
points.

Monitor new cases and
parasites.

Avoid water points and
ensure careful application
by trained people.
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Activity/Technology Potential impact Mitigation measures
Shifted concentration of Test first and treat
parasites. accordingly.
Overgrazing. Mobile or decentralised

treatment points / use
traditional gathering
points.

Section 4: Health and environmental management™

The health needs of people in armed conflict or other situations of violence are met
according to defined minimum packages of health services/care. Curative and
preventative health actions remain at the heart of our projects. Saving lives and
alleviating suffering is the central objective of health assistance.

Emerging and acute crisis:

the ICRC provides support for pre-hospital care (first aid and medical evacu-
ation), basic health care and emergency hospital care (treatment of war
wounded and other essential surgery), when access to medical facilities and the
provision of health care are at risk.

Chronic crisis and post-crisis:

the ICRC may consider providing support for a broader range of primary
health care activities than those cited above. It may also take steps to strengthen
other hospital services such as paediatrics, obstetrics and gynaecology (O&G),
internal medicine and hospital management.

Main health activities are:

18
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first Aid;

primary health care;

emergency hospital care (war and essential surgery, paediatrics, O&G, internal
medicine, hospital management);

physical rehabilitation services;

health in detention.

Health Care Without Harm (HCWH), Environmentally Responsible Management of Health Care Waste
with a Focus on Immunisation Waste, Washington, 2002; A. Priss, E. Giroult and P. Rushbrook (eds),
Safe management of wastes from health-care activities, World Health Organization (WHO), Geneva, 1999;
WHO, Suggested Guiding Principles and Practices for the Sound Management of Hazardous Hospital
Waste, New Delhi: Regional Office for South-East Asia, WHO, 2000; WHO, Guidelines for Safe Disposal
of Unwanted Pharmaceuticals in and after Emergencies — Interagency Guidelines, 1999; USAID, above note
10, Chapter 8 Healthcare Waste: Generation, Handling, Treatment and Disposal; Oliver Morgan, Morris
Tidball-Binz and Dana von Alphen (eds), Management of Dead Bodies after Disasters: A Field Manual for
First Responders, Pan American Health Organization/WHO/ICRC/International Federation of Red Cross
and Red Crescent Societies, Washington D.C., 2009.
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4.1 Environmental challenges of health activities

Human health is directly related to environmental conditions. The deterioration of
the health of conflict-affected populations is linked to the deterioration of their
local environment. ICRC health activities as listed above, more often provide
support to existing medical facilities, and as such, do not generally directly consider
environmental issues in the design of their activities.

Some primary health care activities, however, promote awareness of
the link between local environmental conditions and health. The success of anti-
malaria campaigns, for example, directly depends on community understanding
and management of environmental conditions.

Health activities can also have direct negative impacts on the environment.
Disposal of healthcare waste is of particular concern in countries where healthcare
waste legislation does not exist or is not implemented, or where local practices may
cause localised pollution to air, watercourses, aquifers or soils, thus further af-
fecting the health of local populations.

The Health delegate must consider these factors when designing and
evaluating programmes, particularly in the strengthening of hospital management,
combine them with the local context and come up with a solution that meets the
needs of the victims of armed conflict without, as far as possible, causing additional
harm to the environment.

The environmental challenges and considerations faced by Health dele-
gates when designing and implementing their main activities are detailed in
the annexes of this document. This is not an exhaustive list, nor does it attempt
to provide detailed healthcare waste management guidance. This would be best
covered in a separate, specific document.

4.2 Case studies

The following case studies aim to highlight examples of how Health delegates in
different situations have sought to deal with healthcare waste issues.

A. Lopiding Hospital waste management, Kenya

Lopiding was an independent ICRC hospital for conflict-wounded from
South Sudan. It began to operate in 1987. The principal activity was war
surgery and included services such as an orthopaedic workshop, physiotherapy,
x-ray, pharmacy, laboratory, laundry, kitchen, maintenance and administration.
In 2001 the ICRC commissioned the Institute of Occupational Health Sciences
to conduct a waste management evaluation. In this case, the ICRC recognised
that external expertise was required to identify the best possible solution.

The independent evaluation covered medical waste management from
the creation of waste to its disposal. It made specific recommendations for
improvements in several areas: waste minimization, separation and identification,
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handling, collection, transport and storage, treatment, final disposal, assignment
of responsibilities and workers training and safety. The recommendations were
implemented.

The main objectives of the evaluation were to:

1) observe and describe current health-care waste management from the
creation of the waste to their final disposal, including collection, transport,
intermediate storage and treatment;

2) analyse the risks generated by the actual health care waste management to the
general population and ICRC employees;

3) to provide recommendations for future improvements.

After the evaluation, observation and interviewing of key staff, local
authorities and other local health centres; a final report was produced covering the
following topics:

1) types and quantities of waste;

2) containers and labelling;

3) collection, transport and storage;
4) pre-treatment;

5) final disposal;

6) waste water treatment;

7) health and safety practices;

8) responsibilities and training;

9) legislation, regulation and policies.

Although it was concluded that waste management in Lopiding did not
result in extreme hazardous situations for either the surrounding population or
hospital staff; several recommendations for future improvement were issued on the
different stages as listed above.

After the peace agreement in 2006, ICRC withdrew from Lopiding hospital
and handed it over to the Kenyan Health Ministry.

Although these recommendations may have been followed, there is no
documented evidence of any follow-up or implementation. This is something that
should be considered in any future assessment or evaluation initiatives.

B. Physical rehabilitation — prosthesis recycling

ICRC has commissioned a study to find an improved design process for its
polypropylene trans-tibial prosthesis in Cambodia. The study takes into
account economic and technical constraints but also considers user needs and
environmental impact of the product.

A Life-Cycle Assessment was used to evaluate the environmental effects of
the production, use and recycling phases of the prosthesis. This will enable ICRC to
decide which aspects of the different stages of the product life may need to be
improved from an environmental perspective.
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This project resulted from a cooperation agreement between a PhD
student at the Norwegian University of Science and Technology and the ICRC
Physical Rehabilitation Programme Health Unit and is still ongoing.

The researcher was asked to investigate the current polypropylene
technology used by ICRC in Cambodia and to suggest further development of
the current prosthesis for children to produce and user-test a prototype of the
suggested solution.

A large majority of current ICRC supported projects are already recycling
polypropylene scraps in crutches handles, however, there are no formalised
schemes for ensuring recycling of the materials used in the production of prosthetic
appliances and it is unknown how each ICRC supported centre is currently mana-
ging its material waste.

This study is currently investigating the following trends:

— current levels of collection / disposal and re-use of different components;
— existing efforts to find new ways of recycling or reusing materials from returned
or used prosthesis.

The results of the study to date have indicated a general lack of awareness
of possibilities of recycling or reuse and of proper disposal methods in physical
rehabilitation centres in Cambodia.

This study will contribute to the overall effort of improving final product
cost-efficiency, user satisfaction and well-being, and as such contributing to the im-
provement of the quality of ICRC assistance to victims of conflict in Cambodia.

4.3 Types of health waste arising and main impacts

As there is much in-depth guidance on disposal of healthcare waste, this section
will not detail the impacts or mitigation areas. It is beyond the scope of this
framework to provide specific healthcare waste disposal guidance. It defines the
types of waste that can arise, types of disposal, main possible impacts and outline
the minimum elements of a waste management plan.

Note: It is the responsibility of the projects designers and implementers to strive to
reduce the environmental impact of their activities. These examples cannot be
expected to cover each and every possible situation. Their users are expected use
their common sense, environmental awareness, technical knowledge and creativity.

Main impacts of healthcare waste'

e Disease transmission, through infectious waste, sharps, and contaminated
water.
e Chemical and toxic threats, through chemical and pharmaceutical exposure.

19 Adapted from USAID, above note 10, Chapter 8: Healthcare Waste: Generation, Handling, Treatment
and Disposal.
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Waste disposal
method

Open air
burning

Drum or brick
incinerator

Incineration

796

Type of waste

Not effective for
pathological
waste.

Not good for
most
pharmaceutical
or chemical
waste.

Infectious waste.

Sharps waste.
Pathological
waste.

Infectious waste.

Sharps waste.
Pathological
waste.

Advantages

Disinfects
reasonably well,
destroying 99% of
microorganisms.
80-90% burning
efficiency.

Disinfects
reasonably well,
destroying 99% of
microorganisms.
80-90% burning
efficiency.

Disinfects
effectively.
Reduces waste
volume by ~ 80%;
burning efficiency
of 90-95%. Low
investment and
operating costs.

Disadvantages

Burning may be
incomplete and
residues still
infectious.
More
hazardous to
staff involved.
Greater risk of
scavenging by
waste-pickers
or of transfer of
pathogens by
vectors
including
insects. Sharps
in ashes will still
pose physical
hazard.

Emits black
smoke, fly ash,
acid gases, and
some toxins.
May produce
odours. Sharps
in ashes will still
pose physical
hazard. Not
good for most
pharmaceutical
or chemical
waste.

Emits
pollutants such
as fly ash, acid
gases, and some
toxins. May
produce odours
(can be limited
by not burning
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Waste disposal

method

Encapsulation

Safe burial

Type of waste

Sharps waste.
Small amounts of
chemical. and
pharmaceutical
waste.

Infectious waste.
Sharps waste.
Small amounts of
chemical and
pharmaceutical
waste.

Advantages

Simple and safe.
Low cost.

Provides some of
human health and
environmental
protection by
making waste
inaccessible.
Organic materials
will eventually
biodegrade.

Disadvantages

PVC plastics).
Sharps in ashes
will still pose
physical hazard.
Not good for
most
pharmaceutical
or chemical
waste.

Not effective for
non-sharps
infectious
waste.

Soil can become
polluted if
permeable.
Difficult to
prevent
scavenging.
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REPORTS AND DOCUMENTS

Strengthening Legal Protection for
Victims of Armed Conflicts

The ICRC Study on the Current State of International
Humanitarian Law

Address by Dr. Jakob Kellenberger, President of the International
Committee of the Red Cross, 21 September 2010

On the 12th of August last year, I had the opportunity of sharing with you some
observations on the state of international humanitarian law. The sixtieth anniver-
sary of the Geneva Conventions was an opportune moment, not only to look back
at the progress that had been made since 1949, but also to assess the challenges
before us, at present and in the future. On that occasion, I said that the nature of
armed conflict, its causes and consequences, had evolved over the years and that
the international community must expect and prepare itself for new protection
needs for victims of armed conflict.

During the course of my address last year, I announced that the ICRC was
about to complete an internal research study, two years in the making. The study
had two main aims: identifying and understanding, more precisely and clearly, the
humanitarian problems arising from armed conflict and devising possible legal
solutions to them in terms of legal development or clarification. The research paid
particular attention to non-international armed conflicts, but was not exclusively
focused on such conflicts.

More than thirty issues of concern were analysed. In each case, the ICRC
first assessed the actual humanitarian needs, drawing on its own experience and
that of other organizations. Then it evaluated the responses provided by humani-
tarian law to these issues, with a view to identifying gaps or weaknesses in the law.

Our meeting today is a follow-up to the announcement last year of the
impending completion of the study; its purpose is to give you an overview of the
main conclusions of the study. This is also an occasion to open a broad dialogue on
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developing new approaches for providing tangible legal protection to victims of
armed conflict.

The study concluded that, with regard to most of the issues it examined,
humanitarian law remains, on the whole, a suitable framework for regulating the
conduct of parties to armed conflicts, international and non-international. Treaty
and customary law have developed over the years: gaps have been filled in and
ambiguities clarified. Recent experience has demonstrated the enduring relevance
and adequacy of humanitarian law in preserving human life and dignity during
armed conflict. What is required in most cases — to improve the situation of per-
sons affected by armed conflict —is greater compliance with the existing legal
framework, not the adoption of new rules. One can say with some certainty that
if all the parties concerned showed perfect regard for humanitarian law, most
of the humanitarian issues before us would not exist. All attempts to strengthen
humanitarian law should, therefore, build on the existing legal framework. There is
no need to discuss rules whose adequacy is long established.

In this regard, it bears reminding that strengthening the legal framework
applicable to armed conflict also requires that other relevant legal regimes — besides
humanitarian law — be taken into consideration. It is essential that any develop-
ment or clarification of humanitarian law avoids all unnecessary overlapping with
existing rules of human rights law. Any risk of undermining these rules must be
avoided. However one essential fact must always be kept in mind: humanitarian
law has to be respected in all circumstances whereas derogation from some pro-
visions of human rights law is permitted during emergencies. The codification of
humanitarian law may therefore help to prevent legal gaps in practice.

However, the study also showed that humanitarian law does not always
respond fully to actual humanitarian needs. Some challenges that exist—in
protecting persons and objects during armed conflict — are the result of gaps or
weaknesses in the existing legal framework, which requires further development or
clarification.

More precisely, the ICRC concluded that humanitarian law must develop
new responses in four main areas.

The first involves protection for persons deprived of liberty, especially
in situations of non-international armed conflict. The ICRC visits hundreds of
thousands of detainees every year and this gives the organization a unique view
of the legal and practical problems associated with deprivation of liberty. It is quite
true that in some cases the lack of adequate infrastructure and resources hampers
the establishment of a proper detention regime; but the dearth of legal norms
applicable in non-international armed conflict is just as significant an obstacle to
safeguarding the life, health and dignity of those who have been detained.

It goes without saying that poor material conditions of detention may,
and often do, have direct and irreversible consequences for the physical and
mental health of detainees. Lack of adequate food, water, clothing, sanitation and
accommodation, and of access to medical care when needed are among the most
common problems associated with detention. Because of their specific protection
needs, some categories of person — women or children, for instance — may be at
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greater risk than others. Yet, while international armed conflicts are governed
by detailed binding rules on conditions of detention, non-international armed
conflicts are not, especially those conflicts that are not covered by Additional
Protocol II and therefore regulated only by Article 3 common to the four Geneva
Conventions.

Another significant issue of humanitarian concern is the insufficient
protection provided for internees, persons detained for security reasons during
non-international armed conflict. Internment is widely practised, as a means of
exercising control over certain persons without bringing criminal charges against
them. There are simply no procedural safeguards in treaties of humanitarian law to
deal with this during non-international armed conflicts. The consequences for
internees are these: they may be subjected to long periods of internment without
being properly informed of the reasons for which they have been deprived of their
liberty, and there is no process available to them for challenging the lawfulness of
their internment or for securing their release when such internment is not or no
longer justifiable. The ICRC’s experience confirms that not knowing the reasons
for internment or its duration is one of the main sources of suffering for internees
and their families.

Another serious issue of concern is the risks to which detainees are
exposed when they are transferred from one authority to another, either during or
after the transfer. In certain instances, such persons have endured serious violations
of their rights: persecution, torture, forced disappearance, and even murder. Yet,
the legal guidance available to detaining authorities in such situations is insuf-
ficient. There is an immediate need for a set of workable substantive and
procedural rules for protecting the integrity and dignity of those who find
themselves in these circumstances.

It is also crucial to ensure that detainees have access to visits by an inde-
pendent and neutral body such as the ICRC. Such visits help those in authority
identify problems and also serve as a basis for dialogue on improving the treatment
of detainees and their material conditions of detention. The right to visit persons
deprived of liberty is recognized under the law governing international armed
conflicts; but, despite the fact that nowadays the capture and detention of the vast
majority of detainees takes place during non-international conflict, no such right
exists in the law governing that kind of armed conflict.

The ICRC believes, mainly on the basis of these considerations, that there
is an urgent need to explore new legal ways for dealing exhaustively with the subject
of protection for persons deprived of liberty during non-international armed
conflict.

Implementation of humanitarian law and reparation for victims of
violations is another area in which legal development is urgently required.
Insufficient respect for applicable rules is the principal cause of suffering during
armed conflicts. In recent years the emphasis has been on developing criminal law
procedures to prosecute and punish those who have committed serious violations
of humanitarian law; but appropriate means for halting and redressing violations
when they occur are still lacking.
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Most of the mechanisms provided under humanitarian law have proved
to be insufficient so far. Procedures for the supervision of belligerent parties
in international armed conflicts have not or have almost never been used in
practice, usually for lack of consent from the parties to the conflicts. As regards
non-international armed conflicts, such procedures simply do not exist.

Instead, monitoring activities in armed conflicts were made possible
because of mechanisms developed outside the ambit of humanitarian law: for in-
stance, within the framework of the UN Security Council, the UN Human Rights
Council or regional human rights systems. The main advantage of these mechan-
isms is that, usually, they can be used without obtaining the consent of parties
to conflicts. They also apply to all forms of armed conflict, international and
non-international. However, these mechanisms, too, have their limitations. For
instance, some of them focus on the conduct of States and do not address the
responsibilities of non-governmental parties. In addition, some of them are legally
obliged to apply human rights law; and this makes it difficult for them to take into
account the pertinent provisions of humanitarian law when dealing with situations
of armed conflict. Lastly, it has not always been possible to ensure the cooperation
of parties to conflicts in conducting monitoring procedures.

Therefore, while an increase in regard for humanitarian law, by all parties
to armed conflicts, is urgently needed, the current system of implementation offers
only ineffectual or partial solutions. Clearly, what is required is a system that is
capable of meeting the needs of victims.

Linked with the issue of implementation, reparation for victims of
violations of humanitarian law is another crucial issue. Reparation is essential for
victims, to overcome the deeply distressing experiences they have had to endure
and to take up their lives once again. Reparation should be adapted to the
circumstances and needs of the victims. It does not necessarily imply financial
compensation: other forms of reparation include restitution, rehabilitation, ‘satis-
faction,” and the guarantee that the violations will not be repeated.

The third area of concern in which humanitarian law has to be reinforced
is protection of the natural environment. The serious harm done to the natural
environment during a number of armed conflicts has only added to the vulnera-
bility of those affected by the fighting. The environment is intrinsically valuable;
but human beings also depend on it, for their livelihood and well-being. The
natural environment plays a vital role in ensuring the survival of present and future
generations.

However, the law protecting the environment during armed conflict is
not always clear; nor is it sufficiently developed. For instance, treaty law does
not contain a specific requirement to protect and preserve the environment
in hostilities during non-international armed conflict. It is true that customary
international law contains certain pertinent provisions: for instance, the obligation
not to attack the natural environment unless it is a military objective or the
prohibition of attacks that may cause disproportionate incidental damage to the
environment. However, to improve protection for the environment during armed
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conflict, the precise scope and implications of these rules of customary law have to
be worked out in greater detail.

There is also an urgent need to find better ways of addressing the
immediate and long-term consequences of damage to the environment. The
destruction of power stations, chemical plants and other industries, and of drains
and sewers — even merely creating rubble — may result in serious contamination
of water sources, arable land and the air, thus affecting entire populations. A new
system should therefore be established to ensure that the areas affected are rapidly
and effectively cleaned; this should include the development of international
cooperation schemes.

Preventive action is also needed: for instance, studying the possibility of
designating areas of great ecological importance as demilitarized zones before the
commencement of armed conflict, or at least at its outset. Such zones may include
areas containing unique ecosystems or endangered species.

The protection of internally displaced persons is the fourth area in which
humanitarian law should be strengthened. Providing adequate protection for
displaced persons is one of the most daunting tasks in humanitarian work; and the
ICRC’s long experience bears this out. Even so, specific legal protection continues
to be deficient in this regard. It must be said, however, that the adoption in 1998 of
the Guiding Principles on Internal Displacement was a significant step in fortifying
the international legal framework for protecting internally displaced persons. The
codification and development of some elements of this instrument would certainly
help to increase its impact.

Having left their homes and land, internally displaced persons may be
without the means to earn their livelihoods. They may be isolated and living in
unsafe areas. They may become victims of violence: forcible recruitment into
fighting forces, rape, and even murder. They may become separated from their
families. Those who fled without documents attesting to their civil status may find
it difficult to gain access to social services or to move freely within the country.
Therefore legal development is necessary to ensure certain things: for instance, that
family unity is preserved or that internally displaced persons have access to the
documents they need in order to enjoy their rights.

The plight of internally displaced persons can be sharply worsened if
their displacement is long-term and they are unable either to return to their homes
or places of habitual residence or to find another lasting solution. Their property
may have been destroyed or taken over by others, their land may be occupied or
made unusable by the hostilities, and there may be reprisals against them if they
return. Integration into the community where they have found refuge might also
be an issue. Yet current international treaty law lacks the necessary provisions to
deal with all these matters. Therefore, humanitarian law should develop measures
that enable internally displaced persons to return to their homes or places of resi-
dence in satisfactory conditions.

This study conducted by the ICRC is just one of many steps that have to
be taken until effective practical solutions are provided. Given the nature of its
mandate, the ICRC is determined to take all necessary measures to ensure that this
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initiative achieves positive results. However, the ICRC is also aware that this cannot
be done without further cooperation and support. Ultimately, only States can
influence the evolution of international law.

The ICRC would like to open a dialogue with States and other interested
parties on the conclusions contained in the study and on any follow-up to it.

Comments or suggestions on this initiative, in terms of substance and
process, will be gratefully received. We are particularly interested in knowing to
what extent others agree with our reading of the daunting humanitarian issues
before us and the related challenges for humanitarian law.

In order to foster this dialogue, the ICRC also intends to engage, in
coming months, in bilateral discussions with a group of States. The ICRC will also
stand ready to enter into dialogue with all States wishing to do so. On the basis
of these consultations, it will then decide whether it will propose initiatives
for strengthening the legal framework applicable to armed conflict and how to
proceed.

States will be informed of the result of this process. In this regard, the
International Conference of the Red Cross and Red Crescent next November will
be an important step.

This endeavour may seem to be excessively ambitious. There are indeed
numerous obstacles in our way. However, the suffering caused by armed conflict
requires us to be ambitious. How else are we to ensure that humanitarian law will
continue to respond effectively to the needs of those affected by armed conflict?
Past experiences have convinced me that the obstacles before us can be overcome if
there is a political will to do so. It is the ICRC’s hope that States will make common
cause, for the sake of the victims of armed conflict.
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The Paul Reuter Prize 2009,
Presentation Ceremony,
Geneva, 15 July 2010.
Recipient: Dr. Théo Boutruche

Address by Dr. Toni Pfanner, member of the Paul Reuter Fund
Committee

On behalf of the Chairman of the Paul Reuter Fund Committee, Professor Paolo
Bernasconi, it is a pleasure and a great honour for me to present the Paul Reuter
Prize for 2009 to Dr. Théo Boutruche. Dr. Boutruche is currently a consultant on
international human rights and international humanitarian law; he has worked
with the Office of the UN High Commissioner for Human Rights and was a
member of the Independent International Fact-finding Mission on the Conflict in
Georgia.

The Paul Reuter Fund was set up in 1983 through a donation made to the
International Committee of the Red Cross by the late Paul Reuter, Professor
Emeritus at the University of Paris, a member of the Institute of International Law,
and former Chairman of the United Nations International Law Commission. Its
main purpose is to encourage the publication of works on international humani-
tarian law and other initiatives in that field.

The jury for the prize consisted of Professor Paolo Bernasconi, who is also
a member of the governing body of the International Committee of the Red Cross,
Professor Alejandro Lorite Escorihuela of the American University in Cairo, and
Professor Julio Jorge Urbina of the University of Santiago de Compostela. With the
support of several members of the ICRC staff, they unanimously decided to award
Dr. Théo Boutruche the Paul Reuter Prize for his work entitled L’interdiction des
maux superflus, a study of the prohibition of superfluous injury or unnecessary
suffering.
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In 2008, Dr. Boutruche defended his PhD thesis on the same subject at the
Graduate Institute of International and Development Studies in Geneva and at the
Aix-Marseille Faculty of Law in France, and it is for this thesis that he is today
receiving the Paul Reuter Prize for 2009. It was written under the direction of
Professor Andrew Clapham from the Graduate Institute and Professor Marie-José
Domestici-Met of the University Paul Cézanne in Aix-Marseille III.

The subject of his work is the ban on causing ‘superfluous injury or un-
necessary suffering’ laid down in international humanitarian law. As early as 1868,
the St. Petersburg Declaration condemned the use of weapons ‘which uselessly
aggravate the sufferings of disabled men’, as did the Regulations respecting
the Laws and Customs of War on Land, annexed to the Hague Convention No. IV
of 1907. In its Advisory Opinion on Nuclear Weapons, the International Court of
Justice called it a ‘cardinal principle ... constituting the fabric of international
humanitarian law and an intransgressible principle of international customary
law’. It is accordingly prohibited to cause unnecessary suffering to combatants and
to use weapons causing them such harm or needlessly aggravating their suffering.

The object of Dr. Boutruche’s work is to clarify the principle’s content and
purpose in international humanitarian law. His ambitious attempt to define a
central notion of this law is successful: the book is clearly the result of serious
academic work and painstaking research, both in primary sources (especially the
examination of the domestic regulations of states) and in secondary sources, and
provides the first comprehensive analysis of the entire spectrum of the often
neglected prohibition on causing unnecessary suffering.

The text is divided into three parts. The first concerns the principle’s scope
of application, both material and personal. The second part sets out the content
of the principle, with the aim of clarifying how ‘suffering’ and ‘unnecessary’ should
be interpreted. The third part deals with the implementation of the principle,
discussing its application to regulated weapons and the relationship to techno-
logical advances.

The author defends the principle on legal and moral grounds, and as-
sociates it with the idea of ‘lesser evil’. He explicitly favours a realistic approach,
both in form — by linking the principle to new developments on the battlefield —
and in legal substance. This is reflected methodologically by his consistent recourse
to state practice in support of the points he makes, refraining from simply
rehashing secondary literature.

Decisive conclusions reached by the author are that the principle is also
applicable in non-international armed conflicts; that it covers not only means of
combat, such as weapons, but also methods of combat and specifically the tactical
and strategic use of weapon systems; and that it furthermore covers civilians who
directly participate in hostilities. The last part, on Tmplementation’, is a major
contribution in itself, in that it not only discusses new weapons, such as non-lethal
ones, but also presents specific cases of implementation of the principle to high-
light more general issues of humanitarian law.

Théo Boutruche’s thesis was chosen because it addresses a matter of great
importance and examines virtually every case in which the prohibition on causing
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superfluous injury or unnecessary suffering has been or could be applied and
interpreted in an original way. The Paul Reuter Fund Committee is convinced that
it will be a standard reference work on this subject.

The quality and usefulness of Dr. Boutruche’s work render it worthy
indeed of a prize that commemorates that great jurist, that generous and
committed individual, the late Professor Paul Reuter, who contributed so much
to the development of international law, as the members of the United Nations
International Law Commission present will testify.

This is the ninth time that the Paul Reuter Prize has been awarded for
outstanding work in the field of international humanitarian law. It is therefore my
great pleasure to present the Paul Reuter Prize for 2009, and the accompanying
diploma, to Dr. Théo Boutruche.
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National implementation of
international humanitarian law
Biannual update on national legislation and case law
January-June 2010

A. Legislation
Bangladesh
The International Crimes (Tribunals) (Amendment) Act, 2009

An amendment to the 1973 Bangladesh International Crimes (Tribunals) Act was
adopted on 14 July 2009, inserting modifications into the original Act’s provisions
on, inter alia, jurisdiction and the right to appeal. Regarding the former, the Act
now provides that a tribunal shall have the power to try and punish any individual,
irrespective of his or her nationality, who commits or has committed in the terri-
tory of Bangladesh crimes against humanity, crimes against peace, genocide, war
crimes, violations of any humanitarian rules applicable in armed conflict laid down
in the Geneva Conventions of 1949, and any other crimes under international law
as defined in the Act. In relation to war crimes, the Act expressly lists murder, ill-
treatment or deportation to slave labour, killing of hostages, wanton destruction of
cities, towns, or villages, and other actions not justified by military necessity.” The
crimes would be prosecutable when committed before or after the commencement
of the 1973 Act.’

With regards to the right of appeal, the amendment provides that
both the Government and any person convicted of any crime falling under
the jurisdiction of the Tribunal have the right to appeal to the Appellate
Division of the Supreme Court of Bangladesh against a conviction or order of
acquittal.
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Bosnia and Herzegovina

Law on Implementation of the Rome Statute of the International
Criminal Court and Cooperation with the International Criminal Court,
19 October 2009

A law addressing issues of ‘cooperation and provision of legal assistance to the
International Criminal Court as well as specific characteristics of the procedure
referring to criminal offences under Article 5 of the Rome Statute’ was adopted by
the Parliamentary Assembly of Bosnia and Herzegovina on 19 October 2009.* The
law also refers to ‘criminal offences against humanity and other values protected by
international law regulated by the Criminal Code of Bosnia and Herzegovina’,’
namely, genocide, crimes against humanity, war crimes, and aggression, as defined
in the International Criminial Court (ICC) Statute.

On the issue of complementarity, the law provides that the Prosecutor’s
Office and the Court of Bosnia and Herzegovina shall have jurisdiction® to conduct
the criminal proceedings against alleged perpetrators of criminal offences under
the Law. The ICC, however, would obtain jurisdiction to conduct criminal pro-
ceedings against the perpetrators of criminal offences ‘provided that the require-
ments under Article 17 of the Rome Statute have been met’.

Regarding co-operation, the law provides that all State authorities shall co-
operate fully with and provide legal assistance in a bona fide way to the ICC. It also
states that Bosnia and Herzegovina shall accept the transfer of persons convicted
and sentenced by the ICC in accordance with agreements to be concluded for each
individual case.

Burkina Faso

Law Regarding the Competences and Procedures Required for the
Implementation of the Rome Statute of the International Criminal Court
by National Courts (No. 52), 31 December 2009

Law No. 52-2009 regarding the national implementation of the ICC Statute was
adopted on 31 December 2009.° It provides for national courts to exercise criminal
jurisdiction over genocide, crimes against humanity, and war crimes, including

1 The International Crimes (Tribunals) (Amendment) Act, 2009 (Act No. LV of 2009).

2 The International Crimes (Tribunals) Act, 1973, Art. 3(d), as amended.

3 Ibid., Art. 3(1).

4 Law on Implementation of the Rome Statute of the International Criminal Court and Cooperation with the
International Criminal Court, passed by the House of Representatives on 30 September 2009, followed by
the House of Peoples on 19 October 2009.

5 Ibid., Art. 1.

6  Ibid., Art. 3(5).

7 Ibid., Art. 9(2).

8  Decree N. 2009, 894/PRES, promulgating Law No. 052-2009/AN, 31 December 2009.
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grave breaches of the 1949 Geneva Conventions; violations of international hu-
manitarian law (IHL) committed in international armed conflicts such as, inter
alia, directing attacks against the civilian population and intentionally directing
attacks against buildings dedicated to religion, education, art, or science and other
cultural property; violations of Article 3 common to the 1949 Geneva Conventions;
and other violations of IHL committed in non-international armed conflicts.’

The law also emphasizes national courts’ primacy of jurisdiction over the
ICC, thus reaffirming the principle of complementarity.” Different forms of
criminal responsibility are penalized, such as complicity, ordering, inciting, and
aiding and abetting, and under given circumstances even the attempt to commit
certain offences. The defence of ‘superior orders’, as in the Statute, would be ac-
cepted in court under strict conditions, among them that the order was not
manifestly illegal. Orders involving genocide or crimes against humanity would
always be considered manifestly illegal. Article 7 establishes that no distinction shall
be made in the exercise of jurisdiction regarding government officials, including
the head of state, thus rejecting the possibility of immunities.

Article 9 of the law refers to grounds for exclusion of criminal responsi-
bility, such as self-defence and duress. The law also provides for a number of
judicial guarantees, including ne bis in idem" and the right to not testify against
oneself. Finally, it establishes the available penalties for all offences, including
fifteen to thirty years’ imprisonment, a monetary fine, and confiscation of

property.
Ecuador

Law Amending the Penal Code for the Penalisation of Offences
Committed during Military and Police Service, Official Register No. 196,
19 May 2010

A Law amending the Penal Code regarding military and police offences was
adopted on 10 May 2010," and entered into force nine days later upon publication
in the Official Register. Though inserted into the civil Penal Code, its provisions
only apply to acts and omissions committed by police or military officers, members
of the reserve forces incorporated into active service, or civilians carrying out vol-
untary military service.”

Besides some common military crimes such as insubordination, sedition,
or false alarm," the amendment added into the Penal Code a specific chapter on

9  Ibid., Art. 19.

10 Ibid., Art. 2.

11 Ibid., Art. 5.

12 Ley reformatoria al Codigo Penal para la Tipificacion de los Delitos cometidos en el Servicio Militar Policial
(Registro Oficial No. 196, de 19 de mayo de 2010).

13 Article 114.3 of the Penal Code, as amended.

14 Ibid., Arts. 602.3, 602.4, and 602.7, respectively.
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offences against persons and property protected by IHL, specifically Chapter IV,
Articles 602.37 and following. The law provides a definition of protected persons,
covering, inter alia, the civilian population, those no longer participating in hos-
tilities, sanitary and religious personnel, and any others holding such status under
the four 1949 Geneva Conventions and their Additional Protocols. As for the
crimes listed, the Penal Code now includes homicide of protected person, torture
of protected person, collective punishment, mutilations, denying judicial guaran-
tees to protected persons, failing to provide help and humanitarian assistance,
recruiting children, attacking protected property including civilian objects not
military objectives, employing prohibited methods of warfare, and prohibited
weapons, including anti-personnel mines and cluster munitions.” The unlawful
use of the protective emblems and signs, together with simulating being a protected
person (a form of perfidy), is also penalized.

The offences as provided may be committed in times of peace or during
either an international or non-international armed conflict, as stated in Article
114.4. The law allows for findings of responsibility for commanders for the orders
they give, as well as for the consequences arising from omissions in the fulfilment of
their duties. According to Article 114.7, superior orders are not allowed as a de-
fence from individual criminal responsibility for the executor. The law also estab-
lishes that actions and penalties for the crimes of genocide, crimes against
humanity, war crimes, enforced disappearances, torture, or the crime of aggression
shall not be subject to statutes of limitations.

With regards to jurisdictional matters, the law establishes that the above
military offences now fall under civilian courts. The amendment as adopted de-
rogated both the Police and Military Penal Codes, and should prevail against any
other law contradicting its provisions.

United Kingdom
Cluster Munitions (Prohibitions) Act 2010

The United Kingdom (UK) enacted the Cluster Munitions (Prohibitions) Act
20107 on 25 March 2010, incorporating the prohibitions and other provisions
from the Convention into domestic law. After defining the type of munitions
falling under the scope of the law,"” Section 2 makes the use, development or
production, acquisition, possession, or transfer of prohibited munitions, and
making arrangements for another person to acquire or transfer prohibited muni-
tions, a punishable offence with up to fourteen years’ imprisonment, a fine, or
both. The offence may be punishable if committed in the UK or elsewhere, pro-
vided that it is committed by a UK national, a Scottish partnership, or a body

15 Ibid., Art. 602.58, paras. 10 and 11, respectively.

16 Ibid., Art. 114.8.

17 Cluster Munitions (Prohibitions) Act (c.11), 25 March 2010.
18 Ibid., Section 1.
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incorporated under the law of the UK."” The Act allows as defences against a charge
under Section 2, inter alia, to show that the accused carried out the prohibited
conduct with the intention of destroying the prohibited munitions, or with the
intention that the munitions only be used for permitted purposes, as allowed for in
the Convention.”

The Act also nominates the responsible authority for, and provides for the
procedure on, the seizure and destruction of prohibited munitions. According to
Sections 12(1) and (2), the secretary of state may authorize a person to enter and
search premises should there be reasonable cause to believe that, first, prohibited
munitions would be found; second, the person in possession of such prohibited
munitions would not have a defence under Section 5 or 6; and third, that the
premises are publicly accessible.

United States
Military Commissions Act of 2009

A Military Commissions Act of 2009, amending some of the provisions of the 2006
Act, was signed on 28 October 2009.' While keeping the basic structure of existing
military commissions unaltered, the 2009 Act replaces the term ‘unlawful enemy
combatant’ with that of ‘unprivileged enemy belligerent’ and lists three alternative
criteria under which a person would be qualified as such: the person in question

a) has engaged in hostilities against the United States or its coalition partners;
b) has purposefully and materially supported hostilities against the United
States or its coalition partners; or ¢) was a part of Al Qaeda at the time of the
alleged offence under this chapter.”

The amendment also provides for increased judicial guarantees. In par-
ticular, Section 948r establishes that no statement obtained by the use of torture or
cruel, inhuman, or degrading treatment, whether or not ‘under color of law’* and
as defined in Section 1003 of the Detainee Treatment Act of 2005, would be ad-
missible in a military commission. Also, the Act provides the right of defendants to
attend their entire trial and examine all evidence presented against them, to cross-
examine witnesses, and to call their own witnesses. Military prosecutors are re-
quired to disclose the existence of any exculpatory evidence, as well as any evidence
that might impeach the credibility of a government witness. Finally, the new law
makes it possible to appeal to the US Court of Military Commission Review, the
federal appeals court in Washington, and the US Supreme Court.”

19 Ibid., Section 4(3).

20 Ibid., Sections 5 and 6, respectively.

21 Military Commissions Act of 2009 (amending some of the provisions of Military Commissions Act of
2006), Public Law 111-84, 28 October 2009.

22 Ibid., Section 948a(7).

23 Ibid., Section 948r (a).

24 Ibid., Sections 950a and following.
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B. Case law
Bosnia and Herzegovina

Suljo Karajic, Trial Chamber, The Court of Bosnia and Herzegovina,
Case X-KR-07/336, 13 April 2010

On 13 April 2010, the Trial Chamber of the Criminal Division, Section I for War
Crimes of the Court of Bosnia and Herzegovina found the accused Mr. Suljo
Karaji¢ guilty of the criminal offence of War Crimes against Civilians, as defined in
Articles 173(1)(c) and (e) of the Criminal Code (namely, the ordering or perpe-
trating of killings, torture, and other bodily harm; and taking of hostages, unlawful
detention, among other offences, respectively) and the criminal offence of War
Crimes against Prisoners of War, under Articles 175(1)(a) and (b), namely killing
and causing serious bodily harm.

The Chamber found Karaji¢ responsible as direct perpetrator and ac-
complice to the crimes, determining that he committed and ordered to be com-
mitted, incited, and assisted subordinate military police officers to arbitrarily
apprehend civilians from the village of Todorova Slapnica, Municipality of Velika
Kladusa, allegedly supporting the autonomy of West Bosnia, later subjecting those
apprehended to inhumane treatment and mental torture, and in some cases fol-
lowed by summary execution at the village elementary school. A similar finding of
responsibility was imposed for the murder and inhuman treatment of prisoners of
war, from August 1994 to February 1995, when he was in command of a platoon of
the military police within the 5th Corps of the Army of the Republic of Bosnia and
Herzegovina.

He was sentenced to a single term of eighteen years’ imprisonment for all
counts.

Ante Kovac, Appellate Division Panel of the Court of Bosnia and
Herzegovina, Case X-KRZ-08/489, 4 March 2010

On 4 March 2010, the Appellate Division Panel of the Court of Bosnia and
Herzegovina granted the appeal presented by the defence of Mr. Ante Kovac and
ordered a new trial be carried out before the Appellate Panel of Section I for War
Crimes. The defence had argued the appeal on the grounds of grave violations
of the criminal procedure, the erroneous and incomplete account of facts, and
violations of the Criminal Code.

Mr. Kovac, a commander for the Military Police Squad with the Vitez
HVO Brigade, was found guilty in the first instance and sentenced to thirteen years’
imprisonment for having ordered and approved the illegal capture and detention
in inhumane conditions of more than 250 Bosnian civilians in Vitez in 1993. They
were then transferred to the frontlines and obliged to dig trenches, and some
of them executed. He was charged with War Crimes against Civilians, as per
Articles 173(1)(e) and (f) of the Criminal Code, covering sexual offences, taking of
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hostages, and unlawful detention, among others; and forced labour, pillage, and
others, respectively.

Ljubo Tomi¢ and Krsto Josic, State Court of Bosnia and Herzegovina,
Case X-KR-07/346, 12 March 2010

On 12 March 2010, the Court of Bosnia and Herzegovina, Section I for War
Crimes, acquitted the two accused, Mr. Ljubo Tomic and Mr. Krsto Josi¢, former
members of the Republika Srpska Army, who were indicted for the shooting and
killing of three Bosniak civilians on 26 June 1992 in Marhosi, Municipality of
Zvornik. The Prosecutor had charged them with War Crimes against Civilians
under Article 173(1)(c) of the Criminal Code (dealing with murder of protected
persons), under the form of complicity in committing a criminal offence (Article
29 of the Criminal Code), and referring as well to Article 180(1) of the same Code,
according to which a person who planned, instigated, ordered, perpetrated, or
otherwise aided and abetted in the planning, preparation, or execution of certain
criminal offences could be personally responsible for the criminal offence. Tomic
and Josi¢ had denied participation in the killings.

The Trial Panel found the Prosecutor had failed to prove the charges
against the accused beyond reasonable doubt, as the case had been based entirely
on the testimony of a single individual. As stated by the Court, the Panel had to
evaluate the testimony in a critical and circumspect manner, since there was only
one direct witness, and to look for its corroboration in other presented evidence,
but did not find it in this specific case. In order to establish the criminal re-
sponsibility for such a severe criminal offence on the basis of a single direct witness,
the Court argued that single witness testimony should be so clear and indisputable
that other witness testimonies could shed no doubt on it but rather corroborated it.
This was found not to be the case.

Cerim Novalié, Court of Bosnia and Herzegovina, Case X-KR-09/847,
24 May 2010

Mr. Cerim Novali¢, a former member of the Army of Bosnia and Herzegovina, was
found guilty in the first instance by the Court of Bosnia and Herzegovina, Section I
for War Crimes, on 24 May 2010, of the charge of War Crimes Against Civilians
committed in the Konjic area, in violation of Article 173(1)(e) of the Penal Code,
which penalizes ‘coercing another by force or by threat of immediate attack upon
his life or limb, or the life or limb of a person close to him, to sexual intercourse or
an equivalent sexual act (rape) or forcible prostitution’.”

According to the Court, in September 1992, during the armed conflict
between the Army of the Republic of Bosnia and Herzegovina and the Army of the
Republika Srpska, the accused entered a house in the village of Dzepa, Konjic

25 Article 173(1)(e) of Penal Code of Bosnia and Herzegovina, 1 March 2003.
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Municipality, together with one unidentified soldier, and raped a woman. He was
sentenced to seven years’ imprisonment.

Colombia

Geiber José and Mario José Fuentes Montano, Criminal Chamber,
Supreme Court of Justice, 27 January 2010

The Supreme Court of Justice passed final judgment on 27 January 2010 for
the criminal case against Geiber José and Mario José Fuentes Montano, siblings
and members of the Autodefensas Unidas de Colombia (AUC), finding them
guilty of ‘homicide of protected person’ (as per Article 135 of the Penal Code) and
‘concerting to commit a crime’ (Article 340 of the Penal Code), for participating
in a raid against an indigenous village in the province of Valledupar, which
resulted in at least four civilians being kidnapped and executed. The Court
sentenced both to forty years’ imprisonment and a fine of 10,000 ‘minimum legal
wages’.

Acting as third and final review, the Court was required to rule on two
issues: first, on whether the lower courts of Valledupar had erred in typifying the
main offence as homicide, aggravated by the victims being ‘internationally pro-
tected persons’ as per Article 104(9) of the Penal Code, rather than ‘homicide of
protected person’, a war crime found in Article 135 of the Code; secondly, whether
certain witnesses’ testimonies had been erroneously discarded by the lower courts
and could, in effect, contribute to proving beyond reasonable doubt the partici-
pation in the killings of Mr. Geiber Fuentes, and thus reverse his previous acquittal
on that count.

With regards to the first issue, the Court first clarified that the phrase
‘internationally protected persons’, as referred to by Article 104 of the Penal Code,
was already defined in Law No. 169 of 1994, referring to heads of state, ministers of
foreign affairs, or other persons granted immunities or other special protection
under international law. ‘Protected persons under IHL’, however, referred to
members of the civilian population, protected by IHL in times of armed conflict.
The victims — indigenous civilians from the Kankuamos community — were found
to fall under the latter category and not the former.

The Court also found it necessary, in rejecting the lower courts’ arguments
against the use of Article 135, to clarify certain points of law relative to IHL. The
first of these was the fact that the legislation covering serious violations of IHL was
applicable in times of ‘armed conflict’ generally, and was not restricted to acts
committed during or as a result of direct ‘combat’, as argued by the lower courts.
Secondly, the fact that the state had previously recognized the existence of a non-
international armed conflict, in itself a political act, and had incorporated this
recognition into Colombian law, also recognizing the AUC as one of the conflict’s
warring parties, meant that the issue was, thus, no longer open to interpretation or
question. Thirdly, the Court rejected the notion that IHL was inapplicable to
armed groups lacking an ideology, an argument used by the lower courts in an
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apparent attempt to avoid providing the AUC with belligerent status. In this the
Supreme Court stressed the fact that IHL provided no legitimacy or status nor
granted favourable treatment to non-state actors; on the contrary, in the case of
Colombian domestic law, it allowed for harsher sentences (as established under
Article 135 of the Penal Code).

As for the second issue, related to the use of certain witnesses’ testimonies,
again the Supreme Court found the lower courts in error, admitting the evidence
as a contributing element toward a finding of guilt, beyond reasonable
doubt, against Mr. Geiber Fuentes as co-author of ‘homicide against protected
persons’.

Croatia
Prosecutor v. Nedeljko Jankovic, Zadar District Court, 15 March 2010

On 15 March 2010, the Zadar District Court of Croatia delivered a guilty verdict
against Mr. Nedeljko Jankovic, a former member of the Yugoslav People’s Army
(JNA), and sentenced him to six years’ imprisonment for War Crimes against the
Civilian Population, in the forms of pillage and destruction of civilian property,
and brutal intimidation of and spreading terror among the Croatian population.
The offences were committed in the villages of Zemunik Gornji and Jagodnja
Donja, in October and November 1991. The accused was charged on the basis of
Article 158(1) of the Croatian Criminal Code. References were also made, however,
to Article 3(1)(c) common to the 1949 Geneva Conventions (which refers to armed
conflicts not of an international character), Articles 146 and 147 of the Geneva
Convention IV (dealing with grave breaches applicable in international armed
conflicts), and Articles 4(2)(d) and (g) of Additional Protocol II (again applicable
only in non-international armed conflicts).

As for a qualification of the conflict, the Court described it as between the
JNA and Serb paramilitary troops on one side and armed forces of the Republic of
Croatia on the other. It did not determine in explicit terms whether it considered
the conflict as international or non-international.

In determining the final term of imprisonment, the Court took into con-
sideration the fact that Mr. Jankovic had already been tried by a JNA Military
Court in 1991, serving two years in prison, together with the time spent in deten-
tion awaiting trial. This reduced the final sentence to three years.

Norway

Prosecutorv. AAAA Toyen Tannlegevakt AS, Supreme Court of Norway,
Case No. 2010/253, 12 May 2010

The Supreme Court of Norway passed down a judgment on 12 May 2010, setting
aside a Court of Appeals decision regarding whether the logo of a dental clinic
could be easily confused with the emblem of the Red Cross. Both the District Court
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and the Borgarting Court of Appeals had ruled in favour of the defendant, finding
no violation under Section 328, second subsection, letter C of the General Civil
Penal Code. Such provision prohibits, under penalty of a fine or short-term im-
prisonment, the use for an unlawful purpose of any sign or designation that could
be easily mistaken for those determined for use in connection with aid to the
wounded and sick in times of war, as established by an international agreement
binding on Norway.

After briefly reviewing the history behind Section 328 and the current
obligations arising from the four 1949 Geneva Conventions, to which Norway is a
party, the Supreme Court gave significant importance to the fact that, given that
the Conventions were intended to apply particularly in situations of conflict, it was
in such context that the expression ‘can be easily confused with’ had to be read.
Similarly, in order for the logo not to be covered by Section 328, confusion would
need to not take place ‘easily’.

With this in mind, and considering the logo was to be found, inter alia,
above the entrance door to the company’s premises, the Court found the basic
feature of the logo, the red cross, was indeed a prominent element and thus inap-
propriate. Interpreting the Court of Appeal’s application of the law to be incorrect,
the case was returned to the District Court for retrial.

Prosecutor v. Mirsad Repak, Appelate Chamber, Oslo, 11 March 2010

On 11 March 2010, the Appellate Chamber of the District Court in Oslo confirmed
a lower court’s finding of guilt against Mr. Mirsad Repak, a former member of the
Croatian Armed Forces (HOS), charged with war crimes in the form of unlawful
deprivation of liberty of civilians, committed in 1992, at the Dretelj detention
camp, Bosnia and Herzegovina.

Mr. Repak, who had been living in Norway for more than ten years and
holds Norwegian citizenship, was initially brought to trial in 2008, charged with
war crimes and crimes against humanity, in the form of illegal imprisonment of
civilians of Serbian identity, torture, and rape. He was then sentenced to five years
in prison and ordered to pay monetary compensation of up to 51,000 Euros to at
least eight victims. The case at the time was deemed significant due to the appli-
cation of recently adopted war crimes legislation, which the court found to apply to
past events despite the constitutional guarantee of non-retroactivity.

In confirming the original finding of guilt, the Appeals Court reduced
Mr. Repak’s sentence from five years’ to four years and six months’ imprisonment,
but increased the amount of compensation and the number of individuals to
whom he would need to pay it. Justifying its decision, the Court argued that, even
after reviewing Norwegian as well as Bosnian and international jurisprudence, it
found it difficult to draw definitive conclusions on sentencing criteria, and was
bound to consider other mitigating circumstances under Norwegian law (primarily
the fact that eighteen years had passed since the commission of the offences). As
for the compensation, it took guidance from Norwegian jurisprudence involving
serious crimes.
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United States

Ghaleb Nassar Al-Bihaniv. Barack Obama, US Court of Appeals,
District of Columbia Circuit, 5 January 2010

The United States Court of Appeals dismissed, on 5 January 2010, the appeal filed
by Mr. Ghaleb Nassar Al-Bihani, a Yemeni citizen detained in the US naval base at
Guantanamo Bay, thus affirming the denial of his petition for a writ of habeas
corpus. The Court concluded that Al-Bihani’s detention is lawful under the auth-
ority of the Authorization for Use of Military Force (AUMF),” and the Military
Commissions Acts of 2006 and 2009.

Mr. Al-Bihani challenged the legitimacy of his detention by advancing a
number of arguments based on IHL. First, he argued that ‘support’, or even ‘sub-
stantial support’, of Al Qaeda or the Taliban as an independent basis for detention
violated international law and thus should be read into the AUMF. He also inter-
preted THL to mean that anyone not belonging to an official state military is a
civilian, and civilians, he argued, would need to commit a direct hostile act before
they could be lawfully detained. Not having committed such an act, his detention
was unlawful. The Court, however, rejected all references to the laws of war,
arguing that ‘their lack of controlling legal force and firm definition render their
use both inapposite and inadvisable when courts seek to determine the limits of
the President’s war powers’,” and that thus there was no need to ‘quibble over
the intricate application of vague treaty provisions and amorphous customary
principles’.”

This was further supported, in view of the Court, by the fact that the 1949
Geneva Conventions had not been implemented domestically by Congress, and,
even if they had been, Congress would still retain the power to authorize the
President to use force that may exceed the bounds contained in THL.

As for Mr. Al-Bihani’s actions, the Court concluded that he had pur-
posefully and materially supported enemies engaged in hostilities against the US
since he was engaged as a cook with the 55th Arab Brigade —a Taliban unit that
included Al Qaeda members within its command structure —and took part in
hostilities against the Northern Alliance. In the Court’s view, ‘purposeful and
material support’ clearly included traditional food operations essential to a fighting
force and the carrying of arms.

Regarding the release of Al-Bihani, the Court stated that IHL requires
release and repatriation of prisoners of war at the ‘cessation of active hostilities” as
opposed to ‘conflict’ or ‘state of war’, thus differentiating the physical violence of
war from any formal beginning and end of a conflict. The decision as to when

26 The Authorization for Use of Military Force Against Terrorists (Public Law 107-40, p. 115, Stat. 224,
enacted 18 September 2001).

27 Ghaleb Nassar Al-Bihaniv. Barack Obama, US Court of Appeals, District of Columbia Circuit, 5 January
2010, p. 7.

28 Ibid., p. 8.
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active hostilities have ceased, however, remained a political decision and thus for
the Executive to determine.

Al-Zahrani et al. v. Rumsfeld et al., US District Court for the District of
Columbia, 16 February 2010

On 16 February 2010, the US District Court for the District of Columbia dismissed
a civil suit against the United States, Mr. Donald Rumsfeld, and other US officials,
brought by Mr. Talal Al-Zahrani and Mr. Ali Abdullah Ahmed Al-Salami, in their
individual capacities and on behalf of their sons, Mr. Yasser Al-Zahrani and
Mr. Salah Ali Abdullah Al-Salami, who committed suicide while detained at the US
naval base in Guantanamo, Cuba, in 2006.

The plaintiffs claimed that the detainees were arbitrarily detained and
subject to torture and cruel and inhuman treatment, in violation of the 1949
Geneva Conventions, and sought reparation under the Alien Tort Claims Act. The
plaintiffs also alleged that the detention and treatment of Mr. Al-Zahrani and
Mr. Al-Salami constituted cruel punishment and deprived them of their life
and liberty interests in violation of their constitutional rights under the Eighth and
Fifth Amendments to the US Constitution. The amended complaint alleged that
the individual defendants were liable for these violations in that defendants ‘par-
ticipated in, set the conditions, directly and/or indirectly facilitated, ordered,
acquiesced, confirmed, ratified, aided and abetted, and/or conspired together’” in
the detention and treatment of Mr. Al-Zahrani and Mr. Al-Salami. Finally, the
plaintiffs challenged the US under the Federal Tort Claims Act for negligence,
medical negligence, medical malpractice, intentional infliction of emotional dis-
tress, battery, and wrongful death. Regarding the legality of the detention regime,
the plaintiffs argued that their claim was not barred by Section 7 of the Military
Commission Act of 2006, which bars all US courts from exercising jurisdiction
in cases involving persons detained by the US and determined to be enemy com-
batants, because of flaws and lack of guarantees of due process of the Combatant
Status Review Tribunal (CSRT), allegedly established by the US Supreme Court in
Boumediene v. Bush, and which would result in the invalidity of their status as
enemy combatants.

The Court, however, found that Section 7 of the Military Commissions
Act 2006 was not invalidated by the Supreme Court in Boumediene v. Bush, and
determined both that the CSRTs were validly constituted and that the status of
Mr. Al-Zahrani and Mr. Al-Salami had therefore been properly determined. The
Court then declined to hear further challenges to the Military Commission Act,
including claims of unconstitutionality.

Regarding claims against the individual defendants under the Alien Tort
Claim Act, the Court agreed with the US government’s argument that the officials

29 As cited in Al-Zahrani et al. v. Rumsfeld et al., US District Court DC, Alien Torts Act, 2010 WL 535136
(D.D.C.), 16 February 2010, p. 3.
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were acting within the scope of their duties when they detained and interrogated
Mr. Al-Zahrani and Mr. Al-Salami, and therefore dismissed the claims under this
Act.

Finally, the Court also concluded that Cuba maintains sovereignty over
Guantanamo, and therefore dismissed the claims under the Federal Tort Claims
Act as they would be barred by the Act’s exception concerning claims ‘arising in a

foreign country’.”

C. National IHL Committees
Lebanon

The Lebanese National International Humanitarian Law Committee was created
on 21 June 2010 by the entry into force of Presidential Decree No. 4382. Chaired by
the deputy prime minister, it is composed of representatives from the Ministries of
Justice, Foreign Affairs and Immigrants, Interior and Municipalities, Finance,
National Defence, Higher Education, and Culture. Membership is completed by
representatives of the Lebanese Red Cross Society, the Parliamentary Commission
for Human Rights, Bar Associations in Beirut and Tripoli, the Lebanese Order of
Physicians in Beirut and Tripoli, and others. The Secretariat is attached to the
General Secretariat of the Prime Minister’s Office.

The Committee will follow up an implementation plan to incorporate IHL
into national legislation by, in particular, drafting the necessary provisions and
measures to adapt national legislation; drawing up an annual plan of action for the
appropriate dissemination of the law; co-ordinating between all the stakeholders
involved in dissemination and implementation of IHL; exchanging information
and expertise to strengthen relations at national, regional, and international level;
and monitoring and documenting IHL violations at the domestic level. It will
report annually to the prime minister. Finally, the Committee will provide pro-
posals and recommendations for the national plan.

Serbia

The Serbian International Humanitarian Law Committee was officially established
on 29 April 2010 for a period of five years.” The Committee consists of rep-
resentatives of different ministries, namely the Ministry of Foreign Affairs (acting
as President), Interior, Justice, and Health, as well as the International Law
Association and the Serbian Red Cross.

The Committee’s purpose is to follow up developments in the field of IHL,
propose measures for the implementation of IHL, give advisory opinions to the

30 Federal Tort Claims Act (FTCA), 28 U.S.C., paras. 1346(b), 2680(k).
31 Official Gazette of the Republic of Serbia, No. 30, 7 May 2010.
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relevant bodies of the state administration on the fulfilment of state obligations,
consider and propose measures regarding dissemination of IHL, and finally con-
sider issues related to international co-operation and implementation with other
National THL Committees, the International Committee of the Red Cross, and
other national and international organizations.
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