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II. NPOSACHEHWUE NPABOBON BA3b!:
«GEPBIE 30HbI», «KOHKYPEHLUA>,
«TMBPUAHASl BOUHA» )
WIN «ONOCPEAOBAHHAS BOUHA»




I1. IPOSICHEHUE [IPABOBOM BA3bI: «CEPBIE 30HbI», «k KOHKYPEHIIVSI», « TUBPUTHAS BOMHA» UJIV «OIIOCPEIOBAHHAS BOMHA» 15

CerojiHs reornoNInuTUIecKas 06CTaHOBKa XapaKTepU3yeTCs HAMPSIsKeHHOCTHI0 MESKIY TOCYIapCTBaMU, He-
cTabMIBHOCTBHIO BHYTPU CTPAH, JEMOHCTPAIMEN CUJTBI C TIOMOIIBIO IIMPOKOTO CIIEKTPA HEIIACHBIX U TPU-
HYIUTEbHBIX MepP M POCTOM UKCJIa BOOPYYKEHHBIX KOHGMIUKTOB. B MOMUTUYECKOM U BOEHHOM [IUCKYP-
Ce 3TY CJIOXKHYIO PealbHOCTh MHOTTA Ha3bIBAIOT «KOHKYPEHIUEN>» MeKY TOCyNapCTBaMU, BpasKIeGHbIe
MEpBI XapaKTEPUIYIOTCS KaK «TUOPUIHAS BOMHA>, a MOJIMTUYECKYI0, (DUHAHCOBYIO WIX MAaTEPUATIbHYIO
MIOZIEPSKKY TEM WJIM MHBIM TOCYJaPCTBOM KaKOM-TMO0 CTOPOHBI B KOHMIUKTE HA3bIBAIOT <<OMIOCPENO0-
BaHHOW BOMHOM > .

TepMI/IH <« KOHKYDPEHIIMA>> YaCTO yHOTp66J'[HETCH IJid TOro, 4TOOBI ONIMCATh COIIEPpHUYECTBO MEXKOY r'ocy-
AapCTBaMU Ha IIOJIMTHUYECKOM, SKOHOMMWYECKOM M BOEHHOM YDOBHSAX.

«TubpuIHbIE YTPO3bI>» («TUOPULHAS BOWHA> ) — T€PMUWH, KOTOPBIH IITMPOKO UCIIONB3YIOT [7Is1 0603Haue-
HUSI COUETAHUSI PA3NINYHbIX TeXHOJIOTUY WY OPYTUX CPeICTB, IIPUMEeHSIeMbIX TOCYAapCTBaMU U Hero-
CyapCTBEHHBIMU aKTOPAMMU IJIst IEMOHCTPAIIVI CHJIBI U eCTabMIN3alinK IPOTUBHUKA. JIeCTBUS, OIIM -
CBhIBaeMbIe KaK «T'UOpUIHBIE>> , MOTYT UMETh BOEHHBIN Y HEBOEHHBIM XapaKTep, K HUM OTHOCSITCS oIepa-
LMY, TPOBOJITUMBIE OTKPBITO UM CKPBITHO, C IPUMeHeHeM KUHETUUECKUX WM HEKMHETUUECKUX CPEJICTB
(Hanpumep, ne3nHbOPMaLVS WIN Kubepornepayn), CMeEPTOHOCHBIE M HECMEPTOHOCHBIE. DTOT TePMUH
MOYKET OTHOCUTHCS K OIlepaIlsM, BO3LENCTBYIONIUM Ha IIPaBUTEIbCTBO [OCYLAPCTBA, Ha IPaskAaHCKOe
HaceJleHMe Wi MHPPACTPYKTYPY, U UCIIONb3YeTCs st 0603HaUeHUsI OIleparivil, IPOBOSVMBIX COBMECTHO
TOCYZapCTBeHHBIMU U HETOCYJapCTBEHHBIMU aKTOPAMU.

«OnocpeoBaHHasi BOMHa> (IIPOKCU-BOMHA) — TEPMUH, YIIOTPeOIsIeMbIi B OTHOIIIEHUU BOOPY’KEHHBIX
CTOJIKHOBEHUI C yYacTHeM CyO'beKTOB (TOCYIapCTB M HErOCYAapCTBEHHBIX aKTOPOB), KOTOPHIM JPYTHe TO-
CyapCTBa UIIK HETOCYJapCTBEHHbBIE aKTOPBI MOTYT OKA3bIBATh KaK MPSIMO, TaK ¥ KOCBEHHO MOALEPSKKY —
MIOJIUTUYECKYI0, MATEPUATIBHYIO, (DUHAHCOBYIO, BOEHHYIO WM UHYIO — B COOTBETCTBUU C COOCTBEHHBIMU
CTpaTeruyecKUMU UHTEPECaMU [ist G0PBOBI C IPYTUM rOCY4apCTBOM MIM HETOCYLAPCTBEHHBIM aKTOPOM.

TepMUH <«cepasi 30Ha> YKa3bIBAET HA TO, UYTO I'PAHUIIA MEKIY BOMHOW U MUPOM Pa3MbIBAETCS WM UTO B
OIlpeZieJIeHHBIX CIyYasiX TPYLHO OIpeNeuTh, KaKve HOPMEI IIpaBa IPUMEHVMEI, IN60 TaKye HOPMBI OT -
CYTCTBYIOT BoBce. OfHaKO, eCI¥ HEKOTOPbIe U3 MOZOOHBIX CUTYAIV YsKe CTAIM IPHUBBIYHBIMY, a OPYIHe
MIPeACTABIISIIOT COO0M HEYTO HOBOE, MESKIYHAPOLHOE IIPaBO IIPUMEHSIETCsI KO BCeM U3 Hux. YTo0ObI ompe-
IeNIUTh, IPUMEHUMO JI B KAKOM-TO ciydae MI'TI, Hajo yCTaHOBUTH, SIBIISIETCSI T KOHKPETHAsk CUTYaIVsI
BOOPY’KEHHBIM KOH(INKTOM.

OnpegeneHre TOTO, YTO TaKOe BOOPY>KeHHBIM KOHMIUKT, B X0[je KOTOPOro IpuMeHsieTcs: MI'TI, He u3Me-
HUJIOCE. ['oCcyZapcTBa U IpOUye aKTOPHI OJPKHBI OLleHMBATh KaXKIYI0 CUTYALUI0 BOOPY>KEeHHOT0 HaCWIUs
C IPaBOBOM TOYKU 3PEHUsI, YTOObI ONIPEIETTUTD, SIBIISIOTCS I UX OTIepalluy BOOPY>KeHHBIM KOHMDIUKTOM
WJIW YaCThIO BOOPY>KEHHOI'0 KOHPIIMKTA.

MKKK cucTeMaTH4eCcKU OLIeHMBAET, KaKue CUTYALUU MPeJICTaBISIOT COO0M BOOPYReHHBIE KOH(PIUKTHIC.
EMy 3T0 HE0OXORMMO I BEeEeHUsI I'YMaHUTapHOM JesiTeIbHOCTHY U MOZNepyKaHusl JUaIora CO CTOPOHaMU
B KOHGMKTe. OnuMpasich Ha MIMPOKO MpU3HaHHBIE IPaBoBble KpuTepuu, MKKK oreHwMI, 4TO B 2024 T. BO
BCEM MUpe upeT 60j1ee 120 BOOPY’REHHBIX KOHMIMKTOB, B KOTOPBIX YUaCTBYIOT 6oiee 60 rOCy4apcTB U 120
HeroCyAapCTBeHHBIX IPYIIIL.

CoryacHo MITI, BOOpY>KeHHbIe KOH(MDIUKTEL ObIBAIOT TMO0 MEXKAYHAPOIHBIMU, TUO0 HEMeKIYHaPOAHBIMUL.
Me>KIyHapOSHBIMU BOOPY>KeHHBIMU KOH(IINKTaMU Ha3bIBAIOTCS T, B KOTOPBIX JPYT APYTY IPOTUBOCTOSIT
IBa niu 6oree rocymapCcTB. B cTaThbe 2, 06I1Ielt [yt BCeX YeThipex YKeHeBCKUX KOHBEHIIUH 1949 T., YKa3blBa-
eTcs1, uTo KOHBEHIUY OYIyT «<IIPUMEHSIThCS B CIyyae 0O0bsIBIEHHOMN BOMHBI MU BCSIKOTO IPYTOTO BOOPY -
SKeHHOI'0 KOH(DIIMKTA, BO3SHUKAIOIIEr0 MeSKIY ABYMS WM HECKOIIBKMMU BBICOKMMU [I0T0BapUBAIOIIIMMUCS

6 B 2024 r. MKKK ony611KOBa CBOe BTOPOe 3KCIePTHOE 3aK/TII0UeHMe O TIOHSITUY BOOPY>KEHHOT0 KOH(IUKTA: «Kak
B MEKIYHAPOSHOM I'YMaHUTAPHOM ITIpaBe OIPEeMeNsieTCs] TEPMUH “BOOPYsKEHHBIN KOHGMIURT », https://shop.icrc.
org/how-is-the-term-armed-conflict-defined-in-international-humanitarian-law-international -committee-of
the-red-cross-opinion-paper-2024-pdf-en.html (roTOBUTCS K U3LaHUIO Ha PYCCKOM SI3BIKeE).



https://shop.icrc.org/how-is-the-term-armed-conflict-defined-in-international-humanitarian-law-international-committee-of-the-red-cross-opinion-paper-2024-pdf-en.html
https://shop.icrc.org/how-is-the-term-armed-conflict-defined-in-international-humanitarian-law-international-committee-of-the-red-cross-opinion-paper-2024-pdf-en.html
https://shop.icrc.org/how-is-the-term-armed-conflict-defined-in-international-humanitarian-law-international-committee-of-the-red-cross-opinion-paper-2024-pdf-en.html

16 MEXXIVHAPOJJHOE I'YMAHUTAPHOE ITPABO 1 BbI30BbI COBPEMEHHBIX BOOPYKEHHBIX KOH®JIMKTOB

CTopoHaMH, flaske B TOM CJIy4ae, eCiv OffHA U3 HUX He NIPU3HAeT COCTOSTHUSI BOMHBI»7. COOTBETCTBEHHO,
060% KOHMDIUKT MKy OBYMsI 1 60j1ee rocyAapcTBaMuU, IPUBOASIIINKI K UCIIONb30BAHUIO BOOPY>KEHHOM
CWIIBI, SIBIISIETCSI BOOPY’KEHHBIM KOHMIIMKTOM COTJIACHO 0011l cTaThe 2. [103TOMy, KOrfia B KaKOM-JT160
CUTYAILIUM OYEBHIHO, YTO, HAIPUMED, FOCYJAPCTBO YUACTBYET B BOEHHBIX WM WHBIX BPAKIEOHBIX e -
CTBUSIX [IPOTUB JPYTOTO OCYAApCTBa (HalajaeT, 3axBaThlBaeT JTUUYHBIN COCTaB WK COOCTBEHHOCTD ITPO-
TUBHUKA, [IPENISITCTBYET BEEHNIO UM BOEHHBIX NeHCTBUH WIN UCIONb3yeT 100 KOHTPOIUPYET ero Tep-
pUTOpHIO 6€3 ero COracys), Takasi CUTYallvs IPefiCTaBsieT co60M MeKIYHAPOIHEIN BOOPY;KEHHBIN KOH-
nukT. [Ipy 3TOM He MMeeT 3HaueHUsl, KaK JOJITO OH MPOZOJKAaeTCsl, CKOIBKO IMOHET JIIofiel WIN KaKoBa
YMCJIEHHOCTD YYACTBYIOMINX CHI®. DTO 03HAUAET, UTO HAIM4YKe MEXKIYHAPOSHOrO (B OT/INYKE OT HEMEeK-
IYHapOZHOT0) BOOPY>KEeHHOT0 KOH(MIIMKTA OIpe/iesisieTcss He3aBUCUMO OT KOHKPETHOTO YPOBHSI UHTEHCUB-
HOCTU BOEHHBIX JIEICTBUN®.

HeMme>KInyHapoiHble BOOPY>KeHHbIe KOHMIUKTHI — 3TO BOOPYKeHHBbIe KOH(MIUKTEI Me>XKIY [OCYIapCTBOM
¥ HETOCYJapCTBEHHOM BOOPYSKEHHOM TPYIIION WM MEKAY TAaKUMU TPYIIamMu. [t TOro YTOOB K HUM
IpUMeHs1Toch MI'TI, Heo6XOIUMBI IBa YCIIOBHSI: OPTaHM30BaHHbIN XapaKTep HETOCYAapCTBEHHOM CTOPOHBI
(cTOpOH) U OCTATOUHO BBICOKAsk MHTEHCUBHOCTD HACUINUS MEXKY CTOPOHAMMU.

[Ipy KBamUpUKALMY BOOPY’KEeHHBIX KOH(MIUKTOB JTI00ble OIeHKHU JIOJKHBI fAeaThCst 06 BeKTUBHO U HC-
KITIOUMTETBHO Ha OCHOBE peaTbHOM 00CTaHOBKU Ha MECTaxX, COTTTaCHO KPUTEPHUSIM, YCTAaHOBIEHHBIM B CO-
OTBETCTBUYU ¢ MITL. B 3TOM CMBICTIE HOBBIE (DAaKTUUECKUE CIIeHAPUY WK HapPaTUBEI He TPeOYIOT BHIPAbOT-
KU HOBBIX, CUTYaTHUBHBIX MUJIK 0COOBIX TIPABOBBIX KPUTEPUEB [JIsT YyCTAHOBJIEHUSI TOTO, SIBISIETCS JTX TaKast
CUTYAIVsI BOOPY>KEeHHBIM KOHGMIUKTOM. ClIeJoBaTeNbHO, COTIAaCHO MI'TI TaKue TOHSITHS, KaK <« KOHKYPEH-
[IUST>», <TUOPUIHBIE YTPO3bI>, «IUOPHAHAsS BOMHA» WM <<OIOCPeoBaHHast BOMHA> , [OJKHBI OIIeHU -
BaThCSI Ha OCHOBE CYIECTBYIONINX KpUTepUeB. Hanpumep, OTHOIIEHHUST MEKIY FOCyJapCTBaMU, XapaKTe-
pU3yeMBbIe KaK <« KOHKYPEHIIMSI>>, MOTYT SIBJIIThCS, @ MOTYT U He SIBISITHCS BOOPYKEHHBIM KOH(MIUKTOM
B 3aBUCUMOCTH OT TOTO, IIPUBEJIA JIU 3CKaTaIsl KOHGMIINKTA K IPUMEHEHUIO BOOPY>KEHHOMW CUIIBI MEKIY
3TUMU IOCYJapCTBaAMU.

[Tom06HBIM sKe 00pa30oM IeMCTBHe, XapaKTepru3yeMoe KaK «TUOpUAHAs yrpo3a>, perynupyercss MITI,
TOJIBKO €CJIV OHO JI60 IPUBEJIO K BOSHUKHOBEHMIO BOOPYKEHHOI0 KOHGMIMKTA, TNO0 MMEeeT MeCTO B KOH -
TeKCTe YKe CYIIEeCTBYIOIEero BOOPY>KEHHOr0 KOHMIMKTA (M B CBSI3U C HUM). [loc/iefiHee BEPHO Jaske B
OTHOIIIEHUM TeX NeMCTBUMN, KOTOPhle CaMU 110 cebe He MpeIonaraoT npuMeHeHust MI'TI. Hanprumep, xo-
Ts1 K6epoTepanuu B X0fie BOOPY>KeHHOT0 KOH(MIIMKTA JOJPKHEI OCYIIeCTBISATHCS C cobmoneHreM MITI 1,
CIleoBaTeNbHO, He JOJDKHBI ObITh HallpaB/IeHbl IPOTUB MeIULIMHCKUX YUPESKIEHWH, He BCsiKask Kubepo-
Teparyst IpOTHUB MeSUIIMHCKOTO YUPEKIEHNSI B MUPHOE BpeMst IPUBOAUT K BOOPY;KEHHOMY KOH(IUKTY.
[Tomo6HBIM >Ke 06pa3oM 3arpeT npuberaTs K HaCUIbCTBEHHBIM I€MCTBUSIM WM YTPO3aM HACWIIUS, TIaB-
Hasl I1eJIb KOTOPBIX COCTOUT B TEPPOPU3UPOBAHUY IPASKIAHCKOTO HaCeNIeHU s, TPUMEeHUM K MHPOpMaIy-
OHHBIM OIlepalirisiM, KOTOPbBIE ITPOBOAATCA B XO4€ BOOPY>KE€HHOT'O KOH(bHHKTa, Ia’Ke eClIv 3TU I/IHCI)OpMa—
[IMOHHBIE Olepaly CaMU 110 cebe He MofIaganu 65l mof JericTBre MITI B MUpHOe BpeMs. ECIu neicTBus,
XapaKTepU3yeMble KaK «TUOPUIHBIE YTPO3bI>>, He MPUBOASAT K BOOPY’KEHHOMY KOH(MIIUKTY U He MPOU3-
BOJSITCSI B KOHTEKCTE BOOPY>KEHHOI'O KOH(MIINKTA, 3TU JAeNUCTBUS PEryINPYIOTCS [IPaBOBBIMY HOPMaMU
MUWPHOTI'O BpeMeHH, a He MITL

Vcnonb30BaHMe TOCYLapCTBaMU TPEThUX CTOPOH MOSKeT U JIOJDKHO aHaIM3MPOBaThCsl Ha OCHOBE CyIIle-
CTBYIONIVX NTPAaBOBBIX KpUTepUeB. Hampumep, KBanudUKaIINsS BOOPY>KEHHOT0 KOHMIUKTA MEXKIY Tocy-
JapCTBOM A, KOHTPOJIHUPYIOIIUM TaKyI0 TPEThIO CTOPOHY, Y TOCYapCTBOM B, BOIOIOIIMM IIPOTUB 3TOU

KouBeHI[UsI 00 YIYUIIIEHUM YUaCTH PAHEHBIX U OOJBHBIX B IEMCTBYIOIINX apMUSIX, JKeHEeBa, 12 aBryCcTa 1949 T.

(OKK 1), cT. 2 (0b1rras [yist BCcex ueThipex JKeHeBCKUX KOHBEHIIUMN ).

Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field /

Jean S. Pictet (ed.) // The Geneva Conventions of 12 August 1949: Commentary, Vol. I. — ICRC, Geneva, 1952, Art. 2.
9TO MHeHUe 6BUTO TIOATBEPSKAEHO MeSKIYHAPONHBIMU TprbyHanamu. CM., Harmpumep: International Criminal
Tribunal for the Former Yugoslavia (ICTY), Prosecutor v. Delali¢, Judgment (Trial Chamber), IT-96-21-T, 16 November
1998, para. 184 (cm. Takke: para. 208); ICTY, Prosecutor v. Tadi¢, Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction (Appeals Chamber), IT-94-1, 10 August 1995, para. 70; International Criminal Court (ICC),
Prosecutor v. Lubanga, Decision on the Confirmation of Charges (Pre-Trial Chamber I), 29 January 2007, para. 207;
Special Court for Sierra Leone, Prosecutor v. Taylor, Judgment (Trial Chamber II), 18 May 2012, paras 563—566.
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TPeThel CTOPOHBI, Oy/IeT 3aBUCETD OT CTENEHN KOHTPOJIsI, OCYIIECTBIISIEMOrO FOCYAAPCTBOM A B OTHOIIIE-
HUM TAHHOU TPeTher CTOPOHBI. YTOOBI TAKOM KOHMIUKT KBAMTUPHUIIUPOBAICS KaK MEKIYHAPOLHBIN BOO-
PY>KEHHBIN KOHGMIUKT MEKIY FOCYIapCTBaMU A U B, TOJDKHBI CYIIIeCTBOBATH PABOBbIe OCHOBAaHMSI, YTOOBI
MIPUIMCATH JENUCTBUS TPEThEN CTOPOHBI rOCYLapCTBY A. EC/IM rOBOPUTH O HETOCYJapCTBEHHBIX IPYIINAX,
IENCTBYIOINX B KaUeCTBE TPEThUX CTOPOH, KOITja OGHO FOCYJAPCTBO OCYIIECTBIISIET <<OOIINI KOHTPOJIE >
HaJl BOOPY>KeHHOM I'PYIIION, BOIOIOIEN [IPOTUB IPYTOr0 TOCYAAapCTBa, TO TaKasi CUTYalWsl KBaTUPUIVPY -
€TCs1 KaK ME>KIYHAPOJHBIN BOOPY>KEHHBIN KOHMIIVKT MEKIY TUMU IBYMsI TOCyJapcTBaMu'. He3aBUCHMO
OT MONMUTHUYECKON XapaKTEePUCTUKY CUTYalMU KaK <<OII0CPeLOBAHHOM BOMHBI>» B 3TOM CJIy4ae IPaBOBBIM
KpUTepreM, [T03BOJISIONIUM OMpeLeIuTh, UMeeT JIM MeCTO MEKIYHAPOAHBIN BOOPY>KeHHBIN KOHMIINKT,
6yIeT KPUTEPUM <«<00IIero KOHTPOINsI>» (KOTOPBIM, CTPOTO FOBOPS, [T03BOJISIET YCTAaHOBUTE, SIBIISIETCS JIU
HEToCyapCTBeHHasl BOOPY>KeHHasi TpyIina GakTUUeCKU OPraHOM TOCYAapCTBa).

Eciu MI'TI IpYMEHUMO K KaKOH-TTMO0 CUTYAIINU, TO JUATIA30H TPUMEHUMbIX HOpM MI'TI 3aBUCUT UCKITIO-
YUTENBHO OT KBATU(MUKALIUY CUTYALUMK KaK BOOPY>KEHHOT'0 KOH(MIUKTA U IPUMEHNMBIX HOPM JOTOBOD-
HOTO 1 06BIYHOrO IpaBa. O6s3aTenbCTBa o MITI He MEHSIIOTCS B 3aBUCUMOCTU OT MacIITabda Uiy UHTEeH -
CUBHOCTY BOEHHBIX JeMCTBUM.

[ToTUTUYECKYe HapPAaTUBBI BOKPYT <« KOHKYPEHIIUU >, < TUOPUAHON BOMHBI> , <<OMOCPEOBAaHHON BOMHBI»
U IPYTYX TEPMUHOB «CEPOM 30HBI>» He JOJDKHBI MEIaTh YeTKOM KBATU(MUKAIINY BOOPY>KEHHBIX KOH -
nurTOB U MpuMeHeHN0 MITL [IpaBoBasi KBanUbUKAIVS TaKUX CUTYaluN TpebyeT BBIICHEHUs (aKTOB
Ha MeCTaX Y MPUMeHeHUsI K HUM IIpaBa. X0TsI MHOTLA 3TO MOYKET OBITh HeJIerKo, IIOCKONIbKY TPYAHO II0-
JIYUUTH YeTKHE CBeIeHNs], 3TO 3aTPYIHEHVEe MMeeT MPaKTUUECKUH, a He I0OPUIUUYEeCKUM XapaKkTep. BaskHO,
YTO TaKUe JeNCTBUS, KaK IPMMeHeHre 3KOHOMUYECKUX Mep, MHPOPMAI[MOHHBIE OMTEePALINY U IINMUOHAK,
caMmu 110 cebe He TIpeLTIoNaraloT IpuMeHeHus MITI.

10 Commentary on the Third Geneva Convention: Convention (III) relative to the Treatment of Prisoners of War / ICRC —
ICRC, Geneva, 2020 (fmanee — Commentary on the Third Geneva Convention, ICRC, 2020), paras 298—-306.





