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9See ICJ, Military and Paramilitary Activities in and against Nicaragua case, Merits, Judgment, 1986,

paras 218-219.
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1See e.g. the work of Emer de Vattel, The Law of Nations, Or, Principles of the Law of Nature, Applied

to the Conduct and Affairs of Nations and Sovereigns, Slatkine Reprints — Henry Dunant Institute,

Geneva, 1983, Book lll, Chapter XVIII, paras 287-296
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1900: Resolution I, Réglement sur la responsabilité des Etats a raison des dommages soufferts par

des étrangers en cas d’émeute, d’insurrection ou de guerre civile; and Resolution I, Droits et devoirs

des Puissances étrangeres, au cas de mouvement insurrectionnel, envers les gouvernements établis

et reconnus qui sont aux prises avec I’insurrection.

17 For examples, see Sivakumaran, 2012, pp. 25-28.
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»See Lauterpacht, 1947, pp. 175-176, and 1952, pp. 249-250.
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see Lauterpacht, 1952, p. 249, fn. 4, with further references.
2See e.g. Oppenheim, pp. 69 and 366. See also Lauterpacht, 1947, pp. 246-247, with further
considerations, and1952, pp. 251 and 209-210.
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See also Sivakumaran, 2012, pp. 15-16, with further references.
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see Milanovic/Hadzi-Vidanovic, p. 264, and Sivakumaran, 2012, pp. 17-19.
*See Milanovic/Hadzi-Vidanovic, p. 264, and Duculesco, p. 126.
Coags Aalal) Aniiall Caia dpman L€ 0 duesdl) Aiall 18630k /AT 17 b die ALl g laial) jmsa Sy Y
rof e an) Culoall 3ol Al Al gl e sinpdfpun IST S 3 (s (5yin An sl L 25 Al
Lo oy a1 Cugpnll el eha) Basl 8 Hlill axe (g5 Ll e co s IS iy Wl cialll il
Sy o qlalls (Sl o AL Cilsias By dxss - Ragy 1 osall s Ll e of
o Rabl) sl 5 lile oS0 caailed slanf mary Galle o)) 8] Smar S Byl Aol kil gl
Ay Jall o Glaill Ay eyl allua s

11



Clanan) (e lisaniesd (1912 ole #1.1864 5 43500 Caria 28li) g
QLB (i el Cubiall auldl) Joall aisall () jea) culall dadagl)
Aaslaal)l clla (<Pl 5 ALY Coall eV (B seal) quliall
Plegle cupeailly luail) AN Lgayla 053 Jsdll (an qila (e 532

Gallag B3 19215l jea¥l culiall yaladl Jsal) agall 3 @lld o2)5 363
DDA 13 o azys M AIAY) Qg pall els ol dlas) claek sl Alea o
Baclusall ana A cdaalyy el bl 3a e ST a8 (Ljle Ggils Kea
ol DDA cagie) LS ase Laals Al bl Rlal) g all el b
Oso Y Gsiaieg bl o3 Wlaa 5 Al Ggial) Llaa S
35, 1aal) Cubiall dalad) toaleall G (oS Lo U ol

1921 & &5l LAl & cdas) Al degall soladll Sl (1938 Hle i 364
ol el (Gilaa) Bl seal) culall yie Gulud) ool agdl 8 Lexie
e e adad o jea¥l Culiall Al all 2all (ya 4 Gallay (Al LdaY)
Gl Lad Tl Y1 g pall Lealas ) cCaall Aalad) 2l Alialse 6 Glesl
Culaall B Joall Sagall o lgiahs dai Gaaps ols eal) cuball
30 sl

3! See Moynier, p. 304, and Ador/Moynier, pp. 168-169.

32The American Red Cross submitted a report on ‘Le rdle de la Croix-Rouge en cas de guerre civile

ou d’insurrection’, and the CubanRed Cross on ‘Mesures a prendre par la Croix-Rouge dans un pays

en état d’insurrection permettant a cette institution d’accomplir ses fonctions entre les deux belligérants

sans manquer a la neutralité’; see American Red Cross, Neuvieme Conférence Infernationale de la

Croix—-Rouge tenue a Washingfon du 7 au 17 Mai 1912, Compte Rendu, Washington, 1912, pp. 45—

49.

Gae S o sl san] aby LT (B Qe e 208 Y 199 (e laieally 45 dabin ¢l gapall (s i

e ) ad Sl (e Y I cuapeiall ) Llessl sdlas e ol Bilaa OIS el saal1 Culiall dgall Zialll 4nsi
S elBaaY) cn Jalatl) licaiie 4 3lgn Y Jad’ 4l

3410th International Conference of the Red Cross, Geneva, 1921, Resolution XIV, Guerre Civile,

reproduced in Dixieme conférence infernationale de la Croix—Rouge fenue a Geneve du 30 mars au 7

avril 192]. Compte rendu, Imprimerie Albert Renaud, Geneva, 1921, pp. 217-218.

3 Ibid. section entitled ‘Résolutions’, paras 4—6.

3% 16th International Conference of the Red Cross, London, 1938, Resolution XIV, Role and Activity of

the Red Cross in Time of Civil War, reproduced in Sixteenth International Red Cross Conference,

London, June 1938, Report, p. 104.
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OIS Lasn pea¥) culiall Vol ja5all sl (50 35 Gpadlall upall cills 365
a¥) Coall et Al ey ccuall dilgd as 1942 ple L odial I jie
b OBl ) Cubiall Bl Aalll colel (Al LYY Coally Al
Oe 15 el licl Aol e daluall cilehill b Las ) dslaal) Qi)
3a5al 5yilad) Y Adlinls 1929 8 3a)5al Cavia il anbie 6 lelee
coal) iy 8 canad) Aleny Ayt Baoa A8lEI A2lua; (1907 A
Cilamanl] gl Haisal jeall Culiall 0o Aialll cidie (1946 Hle s 366
caballs Aabadl cSa) Caliday Cavia cldlal bl jeal) Culiall 1k ))
& Al aaydly aal) ol Cana A8l daabe ) kil L seaY)
5oed gy cle Ao dgan Jaly dlal (o ol Alls 8 il 2iall) a8 (1929
37 Jially Alelaall Tase Ja i s A BLEY) toalae (3ualai] andlawind (Dle asadl)
Gk g slfially Alalaal) dajd Cidas 3yitlae AST g sueatl) jaisall Jisly 367
hadas (yal ) A8lials ¢ jan¥) Culeall Al gall Lalll ¢ pla 6 35 LeS A8liY)
Bl e s\l Gl 23 28N Jgie b 5ale )] aiall £ 5
3l
W i) Gl o o el Ala 50n U313 rbusa gl ol Alls (3
allay Lo 4 dalya baal olef 13) YY) cobad) GihlYle Gyl S

SREIR)

eV sayaie dga ol Al (o jalad o' alie 5,8 (sagaill yaigall il 368
leiashs 41 allall iy TASLY) il JEY) pae e e panl allall L
b 1929 b Al all ol oliy Cana 38N Ay P leu sy
el Gus e Gl o ang e AELEY) L A ST G gl
03 daY) Qg all el

37 Report of the Preliminary Conference of National Societies of 1946, p. 15.
) el i
) el i
el Jaiall ) culiall Loy s Banaa ilise ) il celld ) 28LaYL 70 dnioa (il gaall s ¥
ey 2 paa) cuball mpeas o a1 Cuall Alla b Lo REEY) B sasae AW JleY) o o (B [ ]]
105 Gnda ¢ilad) gapal) G 4[5 pas (53 Caplll ) 130 asal) 050 ¢ oapal gen Jadil
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:\aAbA o Lqi U_tlAbﬁ\).” 538 1947 el.:: =il w}g\ ;\).\AJ\ )aﬁj.o uﬁb 369
Gl 2l ccpnall ol saas Al Aeluay 1929 8 435 Cana cilalal
el Aaleall fane ki Jajd e Wiadl Jadl oSa e oLl
oo ) dlie Gyl phy e e 6l B ALY Gy al) Al
Gy Sl Gadty A8LEY toabae el Coplall ok of any el yasiny

1 aadl) Colall S5l

oo alseSsin A el culall ie bl Jodl) jasall yusill i 370

Boall = acaatl) Ay ) G jeaV) cubiall ddgal) dialll cela (1948

o Cmagy LY e US Dl 250 Gy (4)2 52l AW
:3aaadl calalay)

Yl ad¥) e 1on aulla Led Gl ) Aabidd) clehil) eV anen
Gl e ast B A ) Ggall ol leanalT el T ) Gl
AL A8l foolwe 2an (sS sailaial Aselid)l Jsall o S8 f Basly s
sl e IS (gl gl sda 8 A8UEY) Gl adiay Vs geadll JSU ajle
Poaad @iy e 5 VI G ghall calyll sl
G Jiall allad) Guds oy Wdleiu) jeal) culiall ddel Ll ey 371
oo B OV cpaill 1 dad Jagd o ails e Loyl 13 o gy o giag
Sy " AEEY) ash e e 13h ol 38 4aad ol slea¥) Wil gadain CalylaY)
gl ol Blall claliady) e 1947 alad (uaasSall shall e (38
P aal leadd Apag e by gl GLLY 350

4 Report of the Conference of Government Experts of 1947

ol A Laahall dey Guila U1 52l A la (a85 L ((ompally (oasalls Bteall 28D Haisall o (NI alll) 8 Faiia
103 ofimieall Ll i) s guinsal) G (g Al i€y ¢ppinall Al Linall 3a0a) 28V Cal) (gud 2lis) Lo
G il 8 "l ) Ladl glae da oK1 jeaY) Caliall 4050l Aialll #1551 LaySY) A8 (ol ke z 1) 2l 271
Minutes of the Conference of Government L 3l aal chEl 2 (1946 sle sl sugall aisal) o8l
SV mesSall ehall jaise ol @A palll Base Cum 0 .6 55 findall ( IV Al (1-2 slad) (Experts of 1947
Report of the kil «(‘whus gl sl 1946 ple dtaiall sueall szl i Laiy) "Lal) Coall sle Hlasiud

270 5 9:aaall < Conference of Government Experts of 1947

“2Draft Conventions submitted to the 1948 Stockholm Conference, pp. 5, 34-35, 52, 153 and 222.

6 dniia Gl gasall i P
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sale] Lasady Al (4)2 salad) sage alseSsin paige il elly e 3l 372
5ilad) (slaY Adlinly ¢ umpally (aal) oli Cana Al 3l
S Gl )l e B ) e alla Ll ) daledl clelyill OS 8
ASAT Bty apadll e IS ail o can aalaiall Aselad) LY (e S
S gl GG gl sda b AEEY) Gaki e - Caiaslala)
Ml DAY G gl bkl
1929 8 3a5al all (gl ol s adlal & il salels ley L 373
Aaleall (ki Jayit alseS gt yaie Cilial ¢ cpuiaall Foleald 3a0a 38l A2 luag
sl )l i B oo ol Led Gl 0 Al ) cilelil) S
gty GHRY! e IS a3l of sy saBlaiall Asalll Gl e ST ]
N ds Jadls aaadl) Caylall Cay oy (o Ay 5 AL 28N LSS
@il GhLY sl acagl) OIS G gl o3a b ABWEY) 3k canss
Pole PAY) G
crizally conl) (yuls Aiaall LELEY) ajliie b Jialls Alelaall (3l Ja i Cinal
DAy smyally aalls el LU Al dandl b I Sl (T s
Aaleall ol a3 Jim Al e dabisdl) clelyill b LalSal Guda i€
saaal) Glala s ol ol diad) AT il e @lld aay o (81 il
s 0 aalal) ol Lied) MY (agadll any o ety ccptadly Al
S ) s aolla L) Gl ) Aalid) clelial) Al cada ela Caillaall Biles

“See Draft Conventions adopted by the 1948 Stockholm Conference, pp. 10 and 32.
1 (il eilly (Gl il G B RBL AN ST e ) MABL) RBEY) (ol Sile s ola
dispositions de la présente " 5)lc aadiul olpeSgn it ) 4ty an¥) culeall ddgall 2aall) ais g8) A il
Vesala Ll s Lhas 5 caardid )5 "Convention

See Minutes of the Legal Commission at the 1948 Stockholm Conference, p. 46.
See jbid. pp. 51-52 and 114, emphasis omitted.
4 SeeMinutes of the Legal Commission at the 1948 Stockholm Conference, pp. 48—57 and 64.

il (LBEY) a3 il Alebaal) Gudat Loyt 2Ly ssall 25850 man USI e el
ICRC Remarks and Proposals on the 1948 Stockholm Draft, pp. 37-38.
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clelilly sl qall pad¥) o) ead) cuball sl dialll gy i
WSall daatn 3 3eY) ol B gl 13l ("l g alls doleaxind)
‘w\g_s.g_'wu\@@\M@&@Mg#ﬁ@gwg@m)ﬁ

Voately pe e Lo Ciiga gy (S A mlosal) gl Zas Y5

Oe 13 Jol e 1949 ale allas b jeal) Culiall ddeal) 2aalll ey 374
ol pulesbial) yaigall Buaas LY ajliie gl s jiaally claadial)
gspia (e (4)2 alal) ) lailles alal) Gl g0 BaY g A Chia A oalaadl
Oaiaall A8lE) g pday coall (gl Lalall 1929 Ll Casa Adlsl (s
Waalie) e Liaf Belaliy) o3a dyeal) Culiall 300l Lalll s Gl
" ks il aadll Gty (o Adanyd "5ylaal) o3 Cida i) e Jlayasly

) LIl e peamily o LSy calsll o OIS ¢ oo sl a5l olily 375
il o) e aoldall cld Aalial) clelyill da Allie Gleosliadl ) e <l
all Blis e dag yhaall Gleadl) Cuacal (e 32aly (a0

Belll el (el ol AS5utal) Linlll o Lain) 3 sl Ciliga 3 pLuitd¥) ranal 376
Pt Gageai (gl cpat o Joall Gany 38l 157 (2) 5ol g il V)
dsd Dl gpa A aaall cans Gldlal 4 ddeall e daliddl clefill
Jsall e A6 de gane coidl Lty (Al gall e dalial) culelpliV s (Sadain &l
Bame Vs o il jeaidy of ciliad (Slgailatill (s dsag s o
0 aLls 1iaas

YISee Minutes of the Legal Commission at the 1948 Stockholm Conference, pp. 36-45 and 64.
38-36 laiiall (1948 alal algeSinl paigal asiall gy piall Ol seaY) Cuball 4dsal) Ziall) il by cillaadla il *
Obe e x5 ol el culiall Adoall Balll a8 L Le 38 daiiall 8 (AT illiadle o e cdialll cilaaY Gun 68
OF ¢ aal) cubiall Al laal) (s3a] Bage 43haY Lo Gavay Ciia @lli) anjliie o cllaadle e 50l o Gow e
il aal adiion 3 Al Y) Cpal) Alla SN Gaaday ALalSl) Algin) ) (535 38 558 03 (8 Sially Alalaal) days Al
Agtesha o3 Cim 8 el ALl 1305 ALY ASAT (e S 1 ol ol aadll ol g Ll
“See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B, pp. 9—15
g rdias Aaaalls ¢ oayally oasalls Giivieall (AN &g pha 1AL aigal) Ll ) EDED Glalll ACaaA Aalll Cuaa
okiall Gl o AS AR sall Aidlies A5 Aialll Coallaial sanall Cpiad) 28Ul £y ey el (gpul 2l
NSee Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 1I-B, pp. 16 and 26
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b ol Bysean sl Cava i) e ¢ 55 s Baulal) Allid) ol
tonlll cpa gl e lelae Aalall Rl @S cddsall e dalid) cilelyl
Aaludll lell e Lot Aald eVl e chia cldlsl IS gl (1
tAalsall e
dalid) Glelil) paen o Chuia il (e Jah Anee olSa] Guks S (G
YAl e
Jeall 3o ady .cpagiall pda Auhal Pdee 3 Laldl) Al i< 378
s Aaludl clelal dbia il HSAT anen s ol @ U5 g5 pdiall
Jie g alald 13aa 5adae s b daalall Joalls dalal] AISaY) el 30 sl)
<o Cha cldln) e 3l Aslady) falull galamylall ol jiig e
e bl gl wilat cajlaay suse e Vsl L ol 218V o 0 ale
Mool an e ol
Oaladia (pylaa) (A (BN &g pdall ca50) (e olali Le ] Ialiiul cJaal) (5258 028 379
Ll 501907 alad Pspalell slaY alisls 1929 alal i 2lis) il Leglf
. bosdll gl g & Cpad) GalisY) dlead saaad) A alEY)
a2 1) Ly (e 2 e daantl) il ke (e 320 13ama cile g i) el T 380
saame cVla b Chia LBlEY JelS) Gadatll zgs saa ) lea asiydll 285

1See ibid. p. 122

SISy oY) Chin Ll Laaysl A Al el LAY g Lal s Jone Y cuaedll aal Ll of () Wl et (30
76 Aada Ll i) " lgd i) gy A Jslall axe 8 2Ll ) el 2Sad Ja

2See jbid. pp. 45 and 122.

33ee ibid. pp. 46-47 and 124, Annex A.

See ibid. pp. 47-50 .

om Al gl b Akl (S Y daall Gub azlia 3 paill o eal) Culiall Fdgal) Ziall) Jiaa (sl o ptiall ) kailly

Dbl padll b ad gl 5 ymn o Sl ALE Al

(7bid. pp. 47-48).

3See ibid. pp. 7677 and 125, Annex B.

%See ibid. pp. 7677 and 125, Annex C.

S'See ibid. pp. 77-79 and 122-123.

o il e S gg il e 3l Jladl 350y ASaA Bialll ) 45adys Aealal) Diall) asael (53 plull ol adl

Aalodl el epil) ail) of A i Jaall (3058 4la (630 S g g il o Baalul1 Galie V) ang 1 0 st

s las @y e o Ajlanial o Adal sl elgn Cim IS Bl vie e Y clilia il of 4l e Al e

el Gaadall Congind ) dagplll 85 (de oy palaidl) naas o e ol gypdal ofs ccpal) el Leaas g
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ey e Yy Cia cldlal e Jaad Al dulay) gealadl (gAY sl
) Ll il Glea Akl Aalus ggphe HSaT ) il g il L
o) Bl Vs apan (3 gl Gy eBadie 081 2B s0ne Al e
P sl e

Ay Gl Al Al ol dee g JSE g ) @l e 381
OS Lo sas a¥) Caia cldlinl 8 aahaY (el s pde anni ) o ydl) ~ siaall
O il b o) ail) ade i (8 Gl At

Glajie oo € 2e o cupaill g dalall Ll plas) oLl 382
Byses agdl RS i) Aall ) ) Alla) 8 dalad) Lialll canas % sl
ol Sl Callaal) Buls bl 3 sl Lol g ALdS (S o oSS
Matyl My 4add g5t g L e AT aojliia (8 AS A Aiall) oyl LS.3
sl ye Aaluall lehil) pren dvia Clll HSAT Gak Y sen Sl gl
) Aalal) Lalll asllal 3 Gatll Sl Bledl) 8y % Gl B pas3 culale
okl Vnn Eg ik abiass e e B By el Aoy 3SR Ainl)
05, i 5all Aalal) Ausdall e mge o1)(2)

Jsbell Jae Jag pill of ¢(de jure) A silall Ao Kall Ayl Aalall Gled el s 8 el 138 (fs ¢lginns Alla e Cania culaly
il 5y 5y0l Vs A Y] Lilgn A
(1bid. p. 123).
Jasll 38 A€ U8 Aalal) all e Lain) i A< 50na) Ainll oL cLialiall gy 3 Ll LAl 138 a1 80 o
Y
See /bid. pp. 13 and 40.
Ales 38U sk 3 on S 1948 alal alpeSsin saise Al 8 a2 law il &5l 4d) HLEl s Aalyall g 50 ¥
Jiles Aalus gl san¥] qubeall 0 5al) Zialll Con 81 113 Ganiden ¢alsgSsin ai5e bl Al LEEY) ajlie Sl cpiaall
ea¥) Culiall Adsal) Ziall) cilates laadle Shil ¢1948 alal alseSsin saide il ) a0 Cava cililih ) S
Ales A8lil ol doy sl ety o5atie) 67 5365 265 8 cilaiall 1948 alal algeSsin saial asiall g piall i
bl anbie sass o aw ¢ ) Chuin LBLEY Fue guimge s L VT alasball izl 8 Callaall Ales (s (cinal)
() el Aalpal) o Galaall il Juslill AS5L (3) salall (& )sedall ) abiws s
See Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II-B, p. 79.
b1See jbid. pp. 82-83 and 125-126.
%2See ibid. pp. 83-84, 90, 91 and 93-95.
9See jbid. pp. 101 and 126, Annex E.
%4See ibid. pp. 97-98 and 127.
%See sbid. pp. 34-35 and 36-37.
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"paileial) Apalidl ol LY aal )l 8 o aolle ) G mlose g3 pl Alls 3
Mg alSa] algial gl Gl e cand
08 gl ilim slaall )5 Aais o AS 5381 3 saldll Aebua 350l Aklid) 385
o Gl Oe on 1949 Bl ulaghall Haisall & Jsall (e Casli
(gl Hla) 8 mbusall Caiall e 3l 8 Jsal) 3a o 258 (gl doall 5300
Oe Kae H3 5SY ol e daled) Gl glad) o 3k aear (e
s L (la e sy da () deagill U (e OIS i allal
Adgall e daluall Glehill (e Badae ey Ao sens (A laiill daalall V)
Lefladas) LS e Adsal) e Aaluall Cilelyil) 8 Aaslall aelill (ga 230 Lol
Bt Jlaal) a5 el i) Jsall il ccy ) e dauly Ao saaa Ao
% Cata el 20l (e i) Badily mend Lald i) oy oLl
Gub Gl Glis mlal) Jlgadl Jas ledle i) A deluall ailb o @y o255 386
sa Aaiil) b Jualds e A aal o bhiY) a0l Layy (AR 3 sall
Y pen Ll A gl (L gy Old G pas ASHEA 3 5alal) LA e Le
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%See Jbid. p. 339.
See ibid. Vol. |, pp. 383-385.

() el ) ol (o 253l
 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B, pp. 122-123; see also pp.
46-50, 76-79 and 122-125.
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"See Bothe/Partsch/Solf, p. 719.
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850n statehood under international law, see e.g. James R. Crawford, ‘State’, version of January 2011,
in RidigerWolfrum (ed.), Max Planck Encyclopedia of Public International Law, Oxford University Press,

http://opil.ouplaw.com/home/EPIL, as well as, for a detailed analysis, James R. Crawford, The Creation

of States in International Law, 2nd edition, Oxford University Press, 2006.
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8ICTY, Slobodan Miloevi¢ Decision on Motion for Judgment of Acquittal, 2004, paras 87—115; Delali¢

Trial Judgment, 1998, paras 96-108 and 211-214; Tadi¢ Decision on the Defence Motion for

Interlocutory Appeal on Jurisdiction, 1995, para. 72.

87See HerschLauterpacht, ‘Recognition of Governments: I, Columbia Law Review, Vol. 45, 1945, pp.

815-864, especially at 825-830, and Malcolm N. Shaw, /ntfernational Law, 5th edition, Cambridge

University Press, 2003, pp. 376—382.See also Siegfried Magiera, ‘Governments’, version of September
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% See e.g. ICRC, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts,

2007, p. 7, and /nternational Humanitarian Law and the Challenges of Contemporary Armed Confiicts,
2011, p. 10.
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Extensions, Practical Problematic and the Notion of Neutrality’, Journal of Confiict and Security Law,
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% See ICTY, Tadi¢ Appeal Judgment, 1999, paras 88—114.

100 5ee 1CJ, Military and Paramilitary Activities in and against Nicaragua case, Merits, Judgment, 1986,

paras 110-116.

0lsee ICTY, TadiéAppeal Judgment, 1999, paras 115-145.

192/pjd, para. 145. See in this sense also ICC, Lubanga Decision on the Confirmation of Charges,

2007, paras 210-211, and Trial Judgment, 2012, para. 541.
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1035ee ICJ, Application of the Genocide Convention case, Merits, Judgment, 2007, paras 404-407.
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Attribution? The International Court of Justice’s Decision in Bosnia v. Serbia’, Leiden Journal of

International Law, Vol. 21, No. 3, 2008, pp. 601-622.
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See also Ferraro, 20132013b, pp. 588-595andICRC, /nfernational Humanitarian Law and the
Challenges of Contemporary Armed Confiicts, 2015, pp. 21-26.
195ee Shraga, 1998, p. 73, and David, pp. 178—186.
"0For a discussion, see Ferraro, 2013b, pp. 596-599.
see ICRC, /nternational Humanitarian Law and the Challenges of Contemporary Armed Confiicts,
2011, p. 31.
25ee e.gPejic, 2007, p. 94; Ferraro, 2013b, pp. 536-539; Marten Zwanenburg, Accountability of
Peace Support Operations, MartinusNijhoff Publishers, Leiden, 2005, pp. 185-193; Ola Engdahl‘The
Status of PeaceOperation Personnel under International Humanitarian Law’, Yearbook of International
Humanitarian Law, Vol. 11, 2008, pp. 109-138; Frangoise J. Hampson, ‘Afghanistan 2001-2010’, in
Elizabeth Wilmshurst (ed.), International Law and the Classification of Confiicts, Oxford University
Press, 2012, pp- 242-279; and Robert Kolb, Gabriele Porretto and Sylvain Vité, L ’application du droit
international humanitaire et des droits de I’homme aux organisationsinternationales: Forces de paix et
administrations civilestransitoires, Bruylant, Brussels, 2005.
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See e,gGermany, Federal Prosecutor General at the Federal Court of Justice, Fuel Tankers case,
Decision to Terminate Proceedings, 2010, p. 34:
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1'5ee  Max Weber, ‘PolitikalsBeruf’, speech at Munich  University, 1919, /n
GesammeltePolitischeSchriften, Munich, 1921, pp. 396-450.
155ee ICTY, TadizDecision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 1995, para.
70. For a detailed discussion
244 ) 236 Ge bl dSaa 2 sl e Gabell 1 kil uaill 550
""®For a detailed discussion and further references, see e.g. Milanovic/Hadzi-Vidanovic, pp. 269-272.
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Pictet (ed.), Commentary on the First Geneva Convention, ICRC, 1952, p. 43.
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"""pictet (ed.), Commentary on the First Geneva Convention, ICRC, 1952, p. 49.
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"% See Pictet (ed.), Commentary on the First Geneva Convention, ICRC, 1952, pp. 49-50:
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Seefurther Pictet (ed.), Commentary on the Third Geneva Convention, ICRC, 1960, pp. 35-36,
and Commentary on the Fourth Geneva Convention, ICRC, 1958, pp. 35-36.
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12lsee e,gICTY, Boskoski and Taréulovski Trial Judgment, 2008, para. 176
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see Pictet (ed.), Commentary on the First Geneva Convention, ICRC, 1952, p. 50.
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125See ICRC, How is the Term ‘Armed Confiict’ Law?Defined in International Humanitarian, Opinion
Paper, March 2008, p. 5.
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ICTY, Tadié Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 1995, para. 70,
andTrial Judgment, 1997, para. 562.
126See SCSL, Sesay Trial Judgment, 2009, para. 95, and ICC, Bemba Decision on the Confirmation
of Charges, 2009, para. 231, and Trial Judgment, 2016, para. 128. For further examples, see
Sivakumaran, 2012, p. 166.
127Seee.g. Canada, Use of Force for CF Operations, 2008, para. 104.6; Colombia, Operational Law
Manual, 2009, Chapter Il; Netherlands, MilitaryManual, 2005, para. 1006; Peru, /HL Manual, 2004,
Chapter 9, Glossary of Terms; and United Kingdom, Manual of the Law of ArmedConfiict, 2004, p. 29.
SeealsoColombia, Constitutional Court, Constitutional Case No. C-291/07, Judgment, 2007, pp. 49—
52; and Germany, FederalProsecutor General at the Federal Court of Justice, Fuel Tankers case,

Decision to TerminateProceedings, 2010, p. 34.
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131See ICTY, 7adié Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 1995, para.
70.
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1333ee e.g. ICTY, Limaj Trial Judgment, 2005, para. 84, and BoskoskiandTarc ulovskiTrial Judgment,
2008, para. 175. See alsoe.g. ICTR, Akayesu Trial Judgment, 1998, paras 619-620, and Rutaganda
Trial Judgment, 1999, paras 91-92.

1345ee ICTY, Limaj Trial Judgment, 2005, para. 84. See also Boskoskiand Tar¢ulovskiTrial Judgment,
2008, para. 175, and ICTR, Rutaganda Trial Judgment, 1999, para. 92.
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3\CRC, How is the Term ‘ArmedConfiict’ Defined in International Humanitarian Law?, Opinion Paper,
2008, p. 3.
136SeeDroege, 2012, p. 550. See also ICRC, International Humanitarian Law and the Challenges of
Contemporary Armed Confiicts, 2003, p. 19.
37See ICTY, Haradinaj Trial Judgment, 2008, para. 60. See also ICTY, Boskoski and Tar¢ulovskiTrial
Judgment, 2008, paras199-203, and Limaj Trial Judgment, 2005, paras 94—-134.
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See LubangaTrial Judgment, 2012, para. 537, Katanga Trial Judgment, 2014, para. 1186, and Bemba
Trial Judgment, 2016, paras 134-136.
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138566 ICRC, How is the Term ‘Armed Confiict’ Defined in International Humanitarian Law?, Opinion
Paper, 2008, p. 3.
'¥See Bothe/Partsch/Solf, p. 719;
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See also, for descriptions of ‘internal disturbances’ and ‘tensions’, ICRC, ‘The ICRC, the League and
the Report on the re—appraisal of the Role of the Red Cross (lll): Protection and assistance in situations
not covered by international humanitarian law, Comments by the ICRC’, /nternational Review of the
Red Cross, Vol. 18, No. 205, August 1978, pp. 210-214. See also Sandoz/Swinarski/Zimmermann
(eds), Commentary on the Additional Protocols, ICRC, 1987, paras 4475-4476.
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141 See ICTY, Boskoski and Taréulovski Trial Judgment, 2008, para. 177,
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See also Haradinaj Trial Judgment, 2008, paras 49 and 90-99, and Limaj Trial Judgment, 2005, paras
90 and 135-170.
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See LubangaTrial Judgment, 2012, para. 538; Katanga Trial Judgment, 2014, para. 1187; and Bemba
Trial Judgment, 2016, paras 137-141.
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'¥See Tallinn Manual on the International Law Applicable to Cyber Warfare (2013), Rule 23, and
Droege, 2012, pp. 549-550.
'4'See Tallinn Manual on the International Law Applicable to Cyber Warfare (2013), Rule 23, para. 13.
45seeDroege, 2012, p. 550.
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See Robin Geiss, ‘Cyber Warfare: Implications for Non-international Armed Conflicts’, /nternational
Law Studies, U.S. Naval War College, Vol. 89, 2013, pp. 627-645, at 637.
1%6See Droege, 2012, p. 551.
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See Michael N. Schmitt, ‘Classification of Cyber Conflict’, Journal of Confiict and Security Law, \ol.
17,No. 2, 2012, pp. 245-260, at 260.
185ee e.gSivakumaran, 2012, pp. 167-168.
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SeeCase [1.137 (Argentina), Report, 1997, paras 154-156. But see Germany, FederalProsecutor
General at the Federal Court of Justice, Fuel Tankers case, Decision to TerminateProceedings, 2010,
pp. 34-35:
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'®\CTY, Haradingj Trial Judgment, 2008, para. 49.
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See Delali¢ Trial Judgment, 1998, para. 184.

SO\CTY, BoskoskiandTarsulovskiTrialJudgment, 2008, para. 175.
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132For an overview of the various views, see Vité, pp. 80—83, with further references, and Cullen, pp.
174-185.
13Seee.g. Sassoli/Bouvier/Quintin, Vol. I, p. 123; Condorelli, pp. 112~113; and Bothe, 2002, p. 423.
13Seee.g. von Hebel/Robinson, pp. 119-120; Meron, 2000, p. 260; and Fleck, p. 588.

155 see ICC, Lubanga Trial Judgment, 2012, paras 534-538, and Kafanga Trial Judgment, 2014, paras
1183-1187.
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156 See ICC, Lubanga Trial Judgment, 2012, para. 536; Katanga Trial Judgment, 2014, para. 1185;
and Bemba Trial Judgment, 2016, paras 134-136.

157 See ICC, Lubanga Trial Judgment, 2012, para. 536; Katanga Trial Judgment, 2014, para.1186; and
Bemba Trial Judgment, 2016, para. 136.

158 See, in particular, ICC, Lubanga Trial Judgment, 2012, para.538; Katanga Trial Judgment, 2014,
para. 1187; and Bemba Trial Judgment, 2016, paras 138—140.
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190For a description of this approach, see Ferraro, 2013b, especially pp. 583-587.
161 See the remarks by Marten Zwanenburg and Mona Khalil, in ‘Peace Forces at War: Implications
Under International Humanitarian Law’, in Proceedings of the 108th Annual Meeting of the American
Society of International Law, April 7-12, 2014, pp. 149-163.
1625ee e.g. Gasser, p. 555:
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see Final Record of the Diplomatic Conference of Geneva of 1949\Nol. 11-B, p. 99. The Danish proposal
was not pursued.
164566 ICTY, Limaj Trial Judgment, 2005, para. 170. Seealso Germany, FederalProsecutor General at

the Federal Court of Justice, Fuel Tankers case, Decision to TerminateProceedings, 2010, p. 33:
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See also Germany, Federal Prosecutor General, Targeted Killing in Pakistan case, Decision to
Terminate Proceedings, 2013, pp. 741-742.
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166 See e.g. Vité, p. 78,
A1 Asin 2011 cspolel daloell lefiil) cluniy i) Asall Gsildl ¢ yaal) Culall 152 Lialiliad k)

47



Cainl) Ala i€ 1Y) bee Jigad) e Y o jea) cubiall ulaall 2aalll 55 451
107, alaiily 3ol (glons e V) a3 ¥ g0 e gloe gl ) 35
Ahaal) Gubil) 3Uai 3-3

Leaial [-3-3
A el g1 olE e SB Spmar Bukaill daly A0 3 sald) o 452
s oS1 L GallaY) st el sas Aaas ASLil) oY) Aea ) 13
Glelyill ooy @ Slay) Ol haal) akill Gla ol Jaall G
A8 3 sald) 3l Caagll Gl Adeall e Aaliudl)
Jgadl s daaly Aga agan Adlaal) JlaeY) Jadw Ladie oy ) 8LaYUL 453
s il Bl Al Canean o 5 Glaadd dhrall 285allIS 1) L Jsa
eI
S patlAlly) el i cuiS) dajlad) el A skl Ga 454
Liilie gamge Jlusall sdag L35l aladinl Apieall Jiladllilely Ladlin pads
168 aulal) 138 4,U€ iy Jia e
LRI duderl) e dalal cilelsill 2-3-3
o) SR agdl) <l 3 Wy Aol e dabisal) cilelyill ol agdll Jaud 455
daludl clelyll (gl dasly Ags sgan Jaly an S clelyll @l il e
oSay Y Slay) Ol ael <oy ASRaA 3 okl Gl s

12 511 Gdnieall 2011 cgpaleal daluall clefiil) sy lail] sl 55ild) ¢ pand) Gubloall 2530 2iall) L'
See also Akande, p. 52, with further references, and Moir, 2015, pp. 408-409.

'%See e.g. Akande; Anderson; Arimatsu; Bartels, 2012; Bianchi, pp. 10~11; Blank; Corn/Jensen; Corn,
2013; Ferraro, 2013a; Koh, pp. 218-220; KreR; Milanovic/Hadzi-Vidanovic; Pejic, 2011; Radin;
Sassoli, 2006; Schmitt; Schondorf; Sivakumaran, 2012, pp. 228-235 and 250-252; and Vité. See also
ILA Committee on the Use of Force, Final Report on the Meaning of Armed Confiict in Infernational
Law (ILA, Report of the Seventy-Fourth Conference, The Hague, 2010), and ILA Study Group on the
Conduct of Hostilities (ongoing).
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Pictet (ed.), Commentary on the Fourth Geneva Convention, ICRC, 1958, p. 36 (see also Commentary
on the Second Geneva Convention, 1960, ICRC, p. 33, and Commentary on the Third Geneva
Convention, ICRC, 1960, p. 37.
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See also Gasser, p. 555; Sanremo Manual on the Law of Non-International Armed Conflict (2006),

para. 1.1.1; and Milanovic, 2007b, pp. 379-393.
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U7ICTY, Tadi¢ Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 1995, para.
70.
2183ee e.g. ICTY, Haradinaj Trial Judgment, 2008, para. 100; ICTR, Akayesu Trial Judgment, 1998,
para. 619; Rutaganda Trial Judgment, 1999, para. 92; and ICC, Lubanga Trial Judgment, 2012, paras
533 and 548. It has also been reflected in State practice; see e.g. United Kingdom, Manual of the Law
of Armed Confiict, 2004, para. 15.3.1; Council of the European Union, Independent International Fact-
Finding Mission on the Conflict in Georgia, Report, Vol. I, 2009, pp. 299-300; Colombia, Constitutional
Court, Constitutional Case No. C-29]-07, Judgment, 2007, para. 1.2.1. For a discussion of the notion

of ‘peacefulsettlement’, seee.g. Jean—Frangois Quéguiner, ‘Dix ans aprés la création du Tribunal pénal
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international pour I’ex—Yougoslavie: évaluation de I’apport de sa jurisprudence au droit international
humanitaire’, Revue internationale de la Croix—-Rouge, Vol. 85, No. 850, June 2003, pp. 271-311, at
282-283
219See ICTY, Boskoskiand TarculovskiTrial Judgment, 2008, para. 293. See e.g. David, pp. 267-268,
generally for the end of application of humanitarian law where there are no specific provisions. See
also Kolb/Hyde, p. 102, for both international and non-international armed conflicts,as well as
Sivakumaran, 2012, pp. 253—-254as well as Sivakumaran, 2012, pp. 253-254.
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2BICTY, Haradinaj Trial Judgment, 2008, para. 100.

24CTY, Gotovina Trial Judgment, 2011, para. 1694.

2For a discussion, see Marko Milanovic, ‘End of application of international humanitarian law’,

International Review of the Red Cross, Vol. 96, No. 893, March 2014, pp. 163-188, at 178-181. See

also Bartels, 2014, pp. 303 and 309, and Grignon, pp. 270-275,
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For a similar view in the context of multinational operations, see Ferraro, 2013, p. 607, and
Sivakumaran, 2012, pp. 253-254. See also Kolb/Hyde, p. 102, and Sassoli/Bouvier/Quintin, Vol. I, p.
135, paraphrasing ICTY, Haradingj Trial Judgment, 2008, para. 100For a similar view in the context of

multinational operations, see Ferraro, 2013, p. 607, and Sivakumaran, 2012, pp. 253-254. See also
Kolb/Hyde, p. 102, and Sassoli/Bouvier/Quintin, Vol. I, p. 135, paraphrasing ICTY, Haradinaj Trial

Judgment, 2008, para. 100.
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2265ee ICRC, ‘‘Humanitarian aid to the victims of internal conflicts. Meeting of a Commission of Experts
in Geneva, 25-30 October 1962, Report’, /nternational Review of the Red Cross, Vol. 3, No. 23,
February 1963, pp. 79-91, at 83. See also Sassoli/Bouvier/Quintin, Vol. I, p. 136, and David, p. 265.
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2See e.g. David, p. 268.

(2)17() ool i s
»!Sandoz/Swinarski/Zimmermann (eds), Commentary on the AdditionalProtocols, ICRC, 1987, para.
4442. See also Sivakumaran, 2012, pp. 242-244; Bugnion, 2003b, p. 167; and Christopher
Greenwood, ‘The relationshipbetweenius ad bellum and Jjus in bello’, Review of International Studies,

Vol. 9, No. 4, 1983, pp. 221-234, at 221.
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ICJ, Military and ParamilitaryActivities in and against Nicaragua case, Merits, Judgment, 1986, paras
218-219; ICTY, TaditDecision on the Defence Motion on Jurisdiction, 1995, para. 98; Naletili¢c and
Martinovi¢Trial Judgment, 2003, para. 228; and ICTR, Akayesu Trial Judgment, 1998, paras 608-609.
2333ee Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B, p. 90, with a response
by the ICRC; see further pp. 93-94 and 99-100.
234For an overview, see Sivakumaran, 2012, pp. 238-242, and 2015, pp. 415-431; Kleffner, 2011;
Moir, pp. 52-58; Murray, pp. 101-131; and Dinstein, 2014, pp. 63-73.
*Seee.g. Pictet (ed.), Commentary on the First Geneva Convention, ICRC, 1952, pp. 51-52;
Commentary on the Second Geneva Convention, ICRC, 1960, p. 34, Commentary on the Third Geneva
Convention, ICRC, 1960, pp. 37-38; Commentary on the Fourth Geneva Convention, ICRC, 1958, p.
37; Elder, p. 55; Schindler, p. 151; and Sivakumaran, 2015, pp. 422-423.
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Pictet (ed.), Commentary on the Second Geneva Convention, ICRC, 1960, p. 34;
Sandoz/Swinarski/Zimmermann (eds), Commentary on the Additional Protocols, ICRC, 1987, para.
4444;Sivakumaran, 2015, pp. 418—-419; Dinstein, p. 70; and Elder, p. 55. Seealso Final Record of the
DiplomaticConference of Geneva of 949, Vol. II-B, p. 94 (statement by Greece).
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23835eeCassese, 1981, pp. 423-429, and Sivakumaran, 2015, pp. 419-420.
2%SeeSivakumaran, 2015, pp. 417-418; Antonio Cassese, ‘La guerre civile et le droit international’,
Revue générale de droit international public, Vol. 90, 1986, pp. 553-578, at 567; Dinstein, p. 66; and
Schindler, p. 151.
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2002 ale A5l Aglall LSl G splaall ailall G gy o il 4] d L Guis Wil 138 1S

See Dérmann, p. 389.
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2elgil (& pumd CahLY) ladam il clehaYl lats Lad Gl oSIs gl & iyl
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1 LenlsY) i) sng LS 280eailadl) 3l gudls 4 Sual) A1,
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282, 0aal JleeY1 s il de g il y Clangd) e VY ey 8 alay
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20see e.g. Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II-B, pp. 407-410
0 32 53kl i Mgl e sile (g ol Do el e lusdly (0S5 asiall GV (e S L ) Sl
f(olasliall @l b A<asal 3 salall Aalia Leiblie coa A saladl oy cAa)ll Gt Al
See also United Kingdom, Manual of the Law of Armed Confiict, 2004, p. 215; and Inter—American
Commission on HumanRights, Case /1.137 (Argentina), Report, 1997, para. 176:
(slae a3l (AT 5y cppegind S ) B g iy vie [uinall] A58 3 saldl) cililaa aad)
BlgeeMeron, 1991, p. 84; Pejic, 2011, pp. 203, 205-206 and 219:
Ol alasl) len Al Jlm ¢ oY) 3 Tgadd cplll ol gael) "Bad’ sl (alddY) ceat A 3 0Ll
(sl nd b | hin
Melzer, 2008, p. 216: (xall Ji&ll jlas =iy Ld); YukataArai-Takahashi, 7he Law of Occupation:
Continuity and Change of International Humanitarian Law, and its Interaction with International
HumanRights Law,MartinusNijhoffPublishers, Leiden, 2009, p. 299:
ALailly &l (Blams (8 dandl SR ISS) Jomy peline 133 3 ) (8 Tpads! cpll) (alasl) Alla 8 2S5 3 5ol 3okt
(Al JlaeY) Gl A s b
Knuckey, p. 456: (xall Jidll sl (ais Lad); and Dinstein, p. 134.
BUCTY, StrugarTrial Judgment, 2005:
cualiy Al el b il 1S5k ol palaal Alsalel) il dlidy yion Aae aun dundaall psas Allie LaSadl Jslim
G 234 e bl il el Gealeas Gulal) Alebaally denll Jill Jie pn ha QlSHL bl @i ) daSadl)
Aladl lsed) N 8)LaY! ae 283 M 277 (e cbidlls 261 5 260 (5 jaalls 240
Compare further ICC, Katanga Trial Judgment, 2014, paras 856—879. See also Inter—American
Commission on Human Rights, 7hird Report on the Human Rights Sifuation in Colombia, 26 February
1999, para. 41; Human Rights Council, Report of the Infernational Commission of Inquiry to investigate
all alleged violations of infernational human rights law in the Libyan Arab Jamahiriya, UN Doc.
A/HRC/17/44, 12 January 2012, para. 146; and UN, Report of the Secretary-General’s Panel of
Experts on Accountability in Sri Lanka, 31 March 2011, paras 193, 206 and 242.
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il 3 saldl e Jaall @l iy o) a8 (e s Leald Aol JlaeY) e
Aadudll el o ok Slads 8 s Gl s ke i@l il
285 340, s

sy ) Al Jlee¥) g5 of Adsal) pe Aalud) cleliill b adly Y 43) 543
Ao @y GlST elgw Alaad) Jlae) 8 5yalie St ¥ palasl Al
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23See e.g. Bond, p. 348; William H. Boothby, The Law of Targeting, Oxford University Press, 2012,
p. 433; Cassese, p. 107; and Rogers, p. 301. For a more intermediate position, see Bothe/Partsch/Solf,
p. 667, fn. 1.
A e ALaY) JS555500 e 13 5kl anly Cipey sl L dls o8l 1977 ole 3 Silull gl i s &l 7
) Jlae) b Bpilae OsSs Y 0l catiadls il IS aa Clasgd) laas
See Official Records of the Dijplomatic Conference of Geneva of ]974—1977, Vol. XV, p. 363:
ole 3 335l ) Chsia sl G A<D 3 5ol s Adpal) s Aalud) cilelil Gl Led dn sl alall Jsall ol
S S50l e salall 038 g guia s Alia il LlSAT v Y lly <1949
See also Sandoz/Swinarski/Zimmermann (eds), Commentary on the Additional Protocols, ICRC, 1987,
paras 4365 and 4776; Draper, 1965, pp. 84-85:
iy ool JlaeY) an oLt panpin (s A2l 5yl Aglas () ity o 3 Jall [ clilasl] cul’)
€28 Andia ¢ gl (ol ¢ yeal) Culeall A0 gl Riallly ¢("JUE #)la Jalailly <l landl)
Pejic, 2011, p. 219; Gasser, p. 478; Meron, 1991, p. 84; Watkin, p. 271, withfn. 31; Zegveld, pp. 82—
84; and Abresch, p. 748, withfn. 22.
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o o gl b L caylal Aaliall Clgdll colS 1Y L oy gl Al dlling 547
Aaloall clgall 2l A8V Jadng 274 p00 3 salall anin (3 Coylall uks
ol diba die — led 4SSl aigeiy Al Cphall ool diba e 15aSsa ()
peliind cpdll Aaludll gl Ay — mlue gl Gl B Al Shal)

Ol i seal) Cudeall Asl salll Ay €17 (13 e lsall ¢ S ELY) JoS530 ) cpontl ang o i
54 553 ey 48 (A 42 ey 21 NS5 e 2eladlly 2 5 1 e Wl ((2005) el Slaiy) Jsall
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22For a detailed discussion, see Kleffner, 2013c, and Sivakumaran, 2012, pp. 246-249.
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233ee ICC, NtagandaDecision on the Confirmation of Charges, 2014, paras 76-82:

saiy 3 ghill Ciyla o bl aey com aha Lesbas JULY) agiall owiall sbaaialy Claie VU cilalgdl daSaall el
Ee.st.l;'a \.@.:S:\‘)\ 28

Seealso Katanga Decision on the Confirmation of Charges, 2008, para. 248:

G 4 gl Cipla e ahal s Jeldll 4S5y 8 Jee " Adlanll JleeY) 3 JULYI gl aladnd o ) el s
TLatd gh dady

But see SCSL, Sesay Trial Judgment, 2009, paras 1451-1457:
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4see ICY, Military and Paramilitary Activities in and against Nicaragua case, Merits, Judgment, 1986,

paras 218-219.
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**Pictet (ed.), Commentary on the Fourth Geneva Convention, ICRC, 1958, p. 204.
28l 1 aalal) ¢(1949) (pzmpally oapall ol Clia Alisly ¢4 5L ((1907) 5 (1899) (sale 3ysbiall (sWaY il kait™
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Erase spoa s Auiludy) Alalaalh Al o Zoas "yl 136) e (uii 555
Chsbadl Oglat M (aldll laliee 4alay) Alleally A< 3 3oLl

tJal) i e Sl cdaluall clelll oo aaslil) dabad) JEY) Glis closted) e a3l
Lindsey, 2001, or Lindsey/Coomaraswamy/Gardam, 2005, or parallel information in UN Security
Council, Report of the Secretary-General on women, peace and security, UN Doc. S$/2002/1154, 16
October 2002.
Jlal i lens g b3l peal (oob ccllily . aginlnal (58 A Anid) iy lalads 3 Epdle Jlaly elosdl ) o

(Slgzasill oy Jilasal) o3a a3 b lalally HleeY) Cilide (e slusilly

See i.e. Cecilia Tengroth and Kristina Lindvall, /HL and gender — Swedish experiences, Swedish Red
Cross and Swedish Ministry for Foreign Affairs, Stockholm, 2015, Recommendations, and chapter 6,
Checklist — a gender perspective in the application of IHL.
Seee.g. ICTY, AleksovskiTrial Judgment, 1999, para. 49; seealso Elder, p. 61, and Sivakumaran,
2012, pp. 257-258.
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Sivakumaran, 2012, pp. 257-258.
39 Concise Oxford English Dictionary, 12th edition, Oxford UniversityPress, 2011, p. 693:

AT i€ ) e aa ol Gl Ble alial (53 "2y gnST Gugald B canaal) Capail] ki)
12Seee.g. Colombia, Constitutional Case No. C-291/07, Judgment, 2007, section Ill-D-5: ‘La
garantia general de trato humano provee el principio guia general subyacente a las convenciones de
Ginebra, en el sentido de que su objeto mismo es la tarea humanitaria de proteger al individuo en
tanto persona, salvaguardando los derechos que de alli se derivan.’

Al aa b lease o e ccin clilal ad) e W Jalal eum sl Tanall Al Aleleall slall lacall ()

Pl Sl ("lgie sadina) Gsiall dglens Glasi) ojlicy 250l Alen 3 Alicial) Al dagal
United States, Naval Handbook, 2007, paras 11.1-11.2:

DA agalin) () ceercatBadl ae dolatll 3 L Lo el Al Al

35eee.g. ICTY, AleksovskiTrial Judgment, 1999, para. 49.
33ee e.g. Australia, Manual of the Law of Armed Conflict 2006, paras 9.48 and 9.49; Canada, Code
of Conduct2007, p. 2-9, para. 5; Djibouti, Manual on International Humanitarian Law,2004, p. 23;
Turkey, LOAC Manual 2001, p. 49; and Sri Lanka, Military Manual 2003, para. 1603.
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5See e.g. Australia, Manual of the Law of Armed Confiict 2006, para. 9.58; Chad, /HL Manual 1996,
p. 28 (version before Chad ratified Additional Protocol Il); Nepal, Army Handbook2011, p. 6; Sri Lanka,
Military Manual 2003, para. 1222; Turkey, LOAC Manual,2001, p. 158; United Kingdom, Joint Doctrine
Captured Persons,2015, p. 2-5; and United States, Naval Handbook, 2007, para. 11.2.
3%See e.g. Chad, /HL Manual, 1996, p. 28; Sri Lanka, Military Manual 2003, para. 1221; Turkey, LOAC
Manual2001, p. 158; United Kingdom, Joint Doctrine Captured Persons,2015, p. 2—-4; and United
States, Naval Handbook,2007, para. 11.2.
¥7See e.g. United Kingdom, Joint Doctrine Captured Persons,2015, p. 2-5, and United States, Nava/
Handbook,2007, para. 11.2.
383eee.g. Chad, /HL Manual, 1996, p. 28; Sri Lanka, MilitaryManual2003, para. 1228; Turkey LOAC
Manual, 2001, p. 158; and United Kingdom, Joint Doctrine CapturedPersons,2015, p. 2-4.
3Seee.g. Canada, Prisoner of War Handling Manual, 2004, p. 1B-4; Chad, /HL Manual,1996, p. 28;
Sri Lanka, MilitaryManual2003, para. 1228; Turkey, LOAC Manual2001, pp. 159-160; United
Kingdom, Joint Doctrine CapturedPersons,2015, p. 2-5: and United States, Nava/ Handbook,2007,
para. 11.2.
310seee.g. Chad, /HL Manual 1996, p. 28; Sri Lanka, MilitaryManual2003, para. 1228; and Turkey,
LOAC Manual2001, p. 158.
Slseee.g. Chad, /HL Manual1996, p. 28; Nepal ArmyHandbook2011, p. 3; Sri Lanka,
MilitaryManual, 2003, para. 1228; Turkey, LOAC Manual,2001, pp. 159-160; United Kingdom, Joint
Doctrine CapturedPersons,2015, p. 2-5; and United States, Department of Defense (DoD),
DoDDetainee Program,Directive No. 2310.01E, 19 August 2014, section 3(b)(1) ‘Policy’.
SeealsoCopenhagenProcess: Principles and Guidelines (2012), paras 2, 9 and 10.
Cagin 48l (JB Jans e il CUaY) guan 8 alaidl) e e Sl Glaally oVl Alalad) ) 5,301
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3133eee.g. United States, Manual on Detainee Operations,2()14, with respect to detainedpersons, p. I-

1:

es 83 85135 Al ¢ Asally AR 0 lalls A ySasall Ahaell am gl 0 lE) Cansar cpiatinall AnlusDU) Alelaall e
(Lsla (e Ciliae 3)leall ciad Jad am gy 2SHY ) 7)o Aslas) Alebeal) Jayd e zoyd ol el (of Gllia Gl ol

Seealso United States, Naval Handbook, 2007, paras 11.1-11.2.

3l45ee e.g. Cote d’Ivoire, Teaching Manual, 2007, Book IV, p. 14; United Kingdom, Joint Doctrine
Captured Persons, 2015, pp. 2-5 and 2-8; and United States, Naval/ Handbook, 2007, para. 11.1.
See also Elder, p. 60.

313Seee.g. ICTY, AleksovskiTrial Judgment, 1999, paras 168, 173 and 18, and in the context of
international armedconflict, Eritrea—Ethiopia Claims Commission, Prisoners of War, Eritrea’s Claim,
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"see Sandoz/Swinarski/Zimmermann, para. 4532, as well as Zimmermann/Geiss, para. §88.
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Dérmann, 2003, pp. 40—41:

Al Alial) AeSall ul) alail g (1)(1)(2)8 5ol g "2eall Jul' 8 Abicial) opal) Fassa gty Lo 3y5 G
D ahae) Aughes oSa laa) Lo (Aile) AaSlae s S tcus Aha pen SA) AL LS o (1998 Ao alall
74571 568 Jsalls ccaynll (grud Lty Lt TN Cavia 38LE1 e 107 52-100 cpmalall ()iass Aallaalls i, de 5 e
Vaead) SR EV S e Ala UK L i) (et Led Gl s A8l e 75
(N(2)4 3l (Y bl (o il o sz ) 13s S SLaY) JS55 500 (e 4 53l Aelia )l 13 L™
dumd 3 (1977-1974 o Lo 55l 3 siwial) asloglaall paigall 3 Yan Asaud) Bygtall ) 53L8Y) 23] S8 S5,
Agial) o I Gundias candl Jedi dad) Bsaall ol elly o ontine gl el JISE e IS8 ' laa 3l
Al Gyl e aaall Wyt Cliedl A’ (Aol
See, in particular, Official Records of the Diplomatic Conference of Geneva of ]974—1977, Vol. VIII,

pp. 421-429, paras 5 and 12, andVol. X, pp. 49-50, paras 146—147, and pp. 103-104.
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383eee.g. ICTY, Muci¢Trial Judgment, 1998, para. 316.
422 5 . goleal] pasall sui?>

V) alide U pacae (puSay Vg pall A5 o300 il 6 DA (uSay &y ulasY) Al Gaallaaall o MR tan yiall (ge 4 gala®
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0CTY, Kordi¢andCerkez Trial Judgment, 2001, para. 233.
(D)) 3 (1)() e i o(2)8 salall ¢(2002) dsall Zslial) Lol e spaball Lihall GG !
A=(3) i) (50 52l e Gabeill i) Jaalitl (o 253480
3%33ee e.g. ICTY, MuciTrial Judgment, 1998, para. 424; Jelisi¢Trial Judgment, 1999, para. 35;
Blaski¢Trial Judgment, 2000, para. 153; Kordi¢ and CerkezAppeal Judgment, 2004, paras 36-37;
Blagojevi¢ and Joki¢Trial Judgment, 2005, para. 556; LimagjTrial Judgment, 2005, para. 241;
KrajisnikTrial  Judgment, 2006, para. 715; MrkSié Trial Judgment, 2007, para. 486;
DragomirMilosevicAppeal Judgment, 2009, para. 108; Milutinovi¢Trial Judgment, 2009, paras 137-
138; GotovinaTrial Judgment, 2011, para. 1725; PordeviiTrial Judgment, 2011, para. 1708;
Perisi¢Trial Judgment, 2011, para. 102; ICTR, NdindiliyimanaTrial Judgment, 2011, para. 2143;
NyiramasuhukoTrial Judgment, 2011, para. 6165; NizeyimanarTrial Judgment, 2012, para. 1552; SCSL,
BrimarTrial Judgment, 2007, paras 688—690; Fofana and KondewaTrial Judgment, 2007, para. 146;
SesayTrial Judgment, 2009, para. 142; Taylor Trial Judgment, 2012, paras 412-413; and ICC, Bemba

Trial Judgment, 2016, paras 91-97.

A=) el (50 53l e abeal) i) Jaalisl) (po el
3%43ee e.g. ICTY, Muci¢Trial Judgment, 1998, paras 437 and 439; BlaskiTrial Judgment, 2000, para.
153; Kordi¢andCerkez Trial Judgment, 2001, para. 229; Naletili¢ and Martinovi¢Trial Judgment, 2003,
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para. 248; Staki‘Trial Judgment, 2003, para. 587; BrianinTrial Judgment, 2004, para. 386; and
Kordi¢andCerkez Appeal Judgment, 2004, para. 36. SeealsoDérmann, 2016, p. 329-331:
DBl cJaalil (e 23als 1998 Hle aleall Adsall Aslial) AaSaall ulul] HUal) e (1)(1)(2)8 52l o el Cam
(D) 1-(9) ) 50 skl Ao Gaalasll
35SeeDormann, 2003, p. 43, referring, inter alia, to United Kingdom, Military Court at Brunswick, Gerike
case (alsoknown as TheVelpkeChildren’s Home case), 1946, pp. 76-81:
G s [ASY) 055 sile /U1 (e com 5l DA A (Com Baa S Aaghy Oppagiall (30 230 cpal Auall b i
Jlaal) o il o) JULY (e a0 (8 Fas s Dsagd) 38 ¢Leihely copnl) ool sal AAAL clolall cdlild Aune 8 <1944 Hle
L daniall
Aol Adlial) Aulgpuaall gl oSlaall il Aulps Ailin Aulghane otinn aall el OIS 13 L Allae o Jitae al 127
sl Jas e il L dadll e g lnaY) oo
ICTY, Muci¢Trial Judgment, 1998, para. 424; Blaski¢Trial Judgment, 2000, para. 153; Kordi¢andCerkez
Trial Judgment, 2001, para. 229; Blagojevi¢ and Joki¢Trial Judgment, 2005, para. 556; LimajTrial
Judgment, 2005, para. 241; KrajisnikTrial Judgment, 2006, para. 715; Mrksi¢ Trial Judgment, 2007,
para. 486; DragomirMilosevicAppeal Judgment, 2009, para. 108; MilutinovicTrial Judgment, 2009,
paras 137-138; DPordevi¢Trial Judgment, 2011, para. 1708; GotovinaTrial Judgment, 2011, para.
1725; Perisi¢Trial Judgment, 2011, para. 102; ICTR, NyiramasuhukoTrial Judgment, 2011, para. 6165;
NizeyimanaTrial Judgment, 2012, para. 1552; SCSL, BrimaTrial Judgment, 2007, paras 688—690;
Fofana and KondewaTrial Judgment, 2007, para. 146; SesayTrial Judgment, 2009, para. 142; and
Taylor Trial Judgment, 2012, paras 412—-413.
oSl 8 olall pe il culal L 1=(3) nsdl 50 52l (8 "daall SRl 8 Al Aapuen) AAE) e el >
il 4l o @V el e gLl Aaal (lien cile Cum deal) Jial) 6 Al Aol A o Legia £35Sl
agle Loyl Slaia¥l Cigyh ehg sasl )
Seekaing Trial Judgment, 2010, para. 437.
A= (2) sl I Jaalitll (e 253a8%
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See also Knuckey, pp. 452-456.
*¥Seee.g. Lieber Code (1863), Articles 16 and 44 (prohibitingmaiming) and 56 (prohibiting mutilation).
(N1 gl IV ALaY) ISl €32 salall cAall 28liV)s ¢(1)13 soladl AU Chga glil
(1)(2)4 52l S8 LY IS5 ¢(4)()(2)75 5
192 52e @l ((2005) siyal) s Joal) ol olin peal) Cabeall 4050 diall) A,
312SeeDdrmann, 2003, pp. 231 and 484.
IS5 e (1)(2) 11 malalls 20N ABEY (e (1)13 52l elitinly "4y piill ellaimn (NS 585 ully Clria cililas) paans®
Sl il s plerdius Ul JY) L)
31 Concise Oxford English Dictionary, 12th edition, Oxford UniversityPress, 2011, p. 945.
3733ee Dérmann, 2012, pp. 230 and 397, and Zimmermann, pp. 489-490.
—(11)(2) s 2=(1)(z) 5 1=(10)(<) G dl) chjaill ¢(2)8 salall ((2002) sl slial) LuSaall e 3paliall Lihal) IS,
2okl GOV el lay e e ¢ DU L]
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Doérmann, 2012, pp. 229-233, 396-397 and 482-484. Seealso La Haye, 2001, pp. 164-166 and
208-209.
37See SCSL, BrimaTrial Judgment, 2007, para. 724, and SesayTrial Judgment, 2009, para. 180, and
Appeal Judgment, 2009, para. 1198.
38 Concise Oxford English Dictionary, 12th edition, Oxford UniversityPress, 2011, p. 1068.
PSeealso United States, Manual for Military Commissions, 2010, Part IV, para. 5(14)(c):
odall saanl) alasinl (e Cillaall Ailgs 3 (S 8 Amaal) o Jlainl @lia OIS o)y " GV A apsdall asya i
SGaba Aald) 23le AulKa) S g3l 5y
380See Concise Oxford English Dictionary, 12th edition, Oxford UniversityPress, 2011, p. 410:
(e Jedae 2Ll adf e "Aale Gilaa] i)
(A b e slail) ff annsn ol o) Aad palil 4l e "SLdY) Ciye) 1395 Aais ¢ bl gasall Sl
See SCSL, SesayTrial Judgment, 2009, para. 179:
(' shaaall Caial) QKT e il JSE aaill 4ny e sa 4psial)
ICTR, Kayishema and RuzindanaTrial Judgment, 1999, para. 108:
{(pamadl i) el ) o sl
andAppeal Judgment, 2001, para. 361:
(JEa) Jasns o 4l Jia e gasan ST 4 puall sl an)
Akayesu Trial Judgment, 1998, paras 706—707:
(s 330 e o 4yl
and Canada, Superior Court, Criminal Division, Province of Québec, Munyaneza case, Judgment, 2009,
para. 88:
(Tasmead) (Sl )yl Blall' sa apsdall o) 4y alusll (1)
SeealsoUnited States, Manual for Military Commissions, 2010, Part IV, para. 5(14)(0):
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3823eee.g. SCSL, Koromalndictment, 2003, para. 31.
#3Seee.g. ICTR, KajeljeliTrial Judgment, 2003, paras 935-936, and HumanRights Watch,
ShatteredlLives: Sexual Violence during the RwandanGenocide and itsAftermath, September 1996.
3843eee.g. ICTR, BagosoraTrial Judgment, 2008, para. 2266; KajeljeliTrial Judgment, 2003, paras
935-936; and ICTY, 7adi¢Trial Judgment, 1997, paras 45 and 237; UN Commission on HumanRights,
Report of the Special Rapporteur on violence againstwomen, its causes and consequences on her
missfon to Colombia (1-7 November 2001), UN Doc. E/CN.4/2002/83/Add.3, para. 42; and Human
Rights Watch, Shaftered Lives: Sexual Violence during the Rwandan Genocide and ifs Aftermath,
September 1996.
85Seee.g. SCSL, Koromalndictment, 2003, para. 31.
°See United States, Manual for Military Commissions, 2010, Part IV, para. 5(14)(c).
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Seealso La Haye, 2001, p. 209.
3%93eeSCSL, BrimaTrial Judgment, 2007, para. 725, and SesayTrial Judgment, 2009, para. 181.
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Doérmann, 2003, p. 396.
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*Seee.g. Lieber Code (1863), Article 16; seealso Articles 11 and 56.
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ICTY, Tadi¢Trial Judgment, 1997, para. 723.

Y01CTY, DelaliFTrial Judgment, 1998, para. 551. See also Naletilic and Martinovi¢ Trial Judgment,

2003, para. 246; Kordi¢ and CerkezZTrial Judgment, 2001, para. 256; Blaski¢Trial Judgment, 2000,

paras 154-155; Limaj Trial Judgment, 2005, para. 231; Ori¢ Trial Judgment, 2006, para. 351;

Haradinagj Trial Judgment, 2008, para. 126; Mrksi¢ Trial Judgment, 2007, para. 514; Luki¢ and Luki¢

Trial Judgment, 2009, para. 957; and Tolimir Trial Judgment, 2012, para. 853.

CalaaY alaty ) AaSIL Adalally AUy Zawldll Alebeally Cabelly Talal)l jeaY) Culall 2000 Ziall Al gmg
tanadt Chopaill 2011 s [ Ohin 9 (B A3)5a0 agilia ol ¢l

see /nternational Review of the Red Cross, Vol. 93, No. 882, June 2011, pp. 547-562, fn. 1.

Wlgee ICTY, DelaliFTrial Judgment, 1998, paras 550-552:

("2l Alelaall & slil) Aelaall)
see also Kordi¢ and CerkezTrial Judgment, 2001, para. 265, and Blaski¢Trial Judgment, 2000, para.
186.

Al 3 Al Gpall dasn) 2-(2)(1)(2)8 ol ¢(2002) Adsal) Agliadl ASaall e Baball wilall G ki) 4
(Aol Alaladl) 8 Al Copall dayn) 3(1)(2)(2)8 okl o(AslasDU)
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For a commentary, see Dormann, 2003, pp. 398-401; see also pp. 63-70 (inhuman treatment).
431CTY, LimajTrial Judgment, 2005, para. 232, confirmed in Ori Trial Judgment, 2006, para. 352;
Mrksi¢ Trial Judgment, 2007, para. 517; Lukié and Luki¢ Trial Judgment, 2009, para. 957; and Tolimir
Trial Judgment, 2012, para. 854.
404For more details, see Droege, 2007, pp. 521-522, and Doswald-Beck, 2011, pp. 196-199.
4055ee European Court of Human Rights, Dougozv. Greece, Judgment, 2001, para. 46; lovchev. v.
Bulgaria, Judgment, 2006, para. 137; and UN Committee against Torture, Consideration of reports
submitted by States parties under Article 19 of the Convention: Israel, UN Doc. A[52/44, 10 September
1997, para. 257.
Y0ICTY, Krnojelac Trial Judgment, 2002, para. 131; see also HadZihasanovii Trial Judgment, 2006,
para. 33; Ori¢ Trial Judgment, 2006, para. 352; Marti¢ Trial Judgment, 2007, para. 80; Delié Trial
Judgment, 2008, para. 51; Lukié and Luki¢ Trial Judgment, 2009, para. 957; and Tolimir Trial
Judgment, 2012, para. 854.
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WONCTY, Kmojelac Trial Judgment, 2002, para. 131. See also Marti¢Trial Judgment, 2007, para. 80,
and Lukié and Luki¢ Trial Judgment, 2009, para. 957.

4085ee ICTY, Vasiljevié Trial Judgment, 2002, para. 235.

“9See ICTY, Mrksi¢ Trial Judgment, 2007, para. 517; see also Inter—American Court of Human Rights,
Tibi case, Judgment, 2004, para. 157, and European Court of Human Rights, AKovak. Ukraine,
Judgment, 2006, para. 82.

4“05ee ICTY, Delali¢Trial Judgment, 1998, paras 554-558 and 1112-1119, confirmed in Ori Trial
Judgment, 2006, para. 352. See also HadZihasanovi¢ Trial Judgment, 2006, para. 35. For conditions
of detention, see Droege, 2007, pp. 535-541, and Doswald-Beck, 2011, pp. 205-214.

41see ICTY, Jelisi¢Trial Judgment, 1999, paras 42-45, confirmed in Ori¢ Trial Judgment, 2006, para.
352; see also HadZihasanovi¢ Trial Judgment, 2006, para. 35.

423ee ICTY, VasiljeviéTrial Judgment, 2002, para. 239, confirmed in Ori¢ Trial Judgment, 2006, para.
352.

413gee ICTY, Blaski¢Trial Judgment, 2000, para. 713, confirmed in OriTrial Judgment, 2006, para.
352.

4145ee ICTY, Blaski¢Trial Judgment, 2000 para. 716, confirmed in Ori¢ Trial Judgment, 2006, para.
352.

1085 895 ¢(3)87 slsall (AN Cain Adlinl Ll Agall Aygeall plasind alald IS5 sl Slasl) W) laay P
A sl ¢ B LY S5l €74 salall (V) ilaay) JoSsig s 1195 118 cpialally 32 salall ¢dal 28LEN I,
See also UN Human Rights Committee, Osbournev. Jamaica, Views, 2000, para. 9.1; Inter—American

Court of Human Rights, Caesar v. Trinidad and Tobago,Judgment, 2005, paras 67—89; and African

Commission on Human and Peoples’ Rights, Doebblerv. Sudan, Decision, 2003, paras 42-44.
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4165ee UN Committee against Torture, Consideration of reports submitted by States Parties under
Article 19 of the Convention: United States of America, UN Doc. CAT/C/USA/CO/2, 25 July 2006,
para. 31.

47see European Court of Human Rights, Ocalanv. Turkey, Judgment, 2005, paras 168—175, and UN
Committee against Torture, Consideration of reports submitted by States Parties under Article 19 of the

Convention: Guatemala,UN Doc. CAT/C/GTM/CO/4, 25 July 2006, para. 22.

418 See UN Committee against Torture, Consideration of reports submitted by States Parties under

Article 19 of the Convention: Peru,UN Doc. CAT/C/PER/CO/4, 25 July 2006, para. 23.

49See UN Committee against Torture, Consideration of reports submitted by States Parties under
Article 19 of the Convention: United States of America, UN Doc. CAT/C/USA/CO/2, 25 July 2006,
para. 33.

4205ee jbid. para. 35.

“lsee e.9.ICTY, Naletilic and Martinovié Trial Judgment, 2003, para. 369; Inter—American Court of
Human Rights, Loayza Tamayov. Peru, Judgment, 1997, para. 57; European Court of Human Rights,
Ireland v. UK, Judgment, 1978, para. 167; and UN Committee against Torture, Consideration of reports
submitted by Staftes Parties under Article 19 of the Convention: United States of America, UN Doc.
CAT/C/USA/CO/2, 25 July 2006, para. 13.

4223ee ICTY, Blaski¢ Trial Judgment, 2000, para. 716, confirmed in Ori¢ Trial Judgment, 2006, para.
352.

4233ee ICTY, Limaj Trial Judgment, 2005, para. 655.
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4%43ee jbid. paras 313 and 657.
4233ee ICTY, Naletilié and Martinovi¢ Trial Judgment, 2003, para. 394.

4265ee Inter—American Court of Human Rights, Villagran Morales and others v. Guatemala, Judgment,
1999, para. 165; ‘Juvenile Reeducation Institute’v.Paraguay, Judgment, 2004, para. 167; and Inter—
American Commission on Human Rights, Case 11.710 (Co/omb/a), Report, 2001, para. 34. For a
finding that a threat of torture does not necessarily constitute cruel treatment, seeEuropean Court of

Human Rights, Hisniye Tekinv. Turkey, Judgment, 2005, para. 48.

4273ee Inter-American Court of Human Rights, Caesarv. Trinidad and Tobago,Judgment, 2005, para.
78.

#8See Inter-American Commission on Human Rights, Case [1.565 (Mexico), Report, 2000, para. 53.
*See Inter-American Commission on Human Rights, Case [1.520 (Mexico), Report, 1998, para. 76.

3-"1'(2)(2)8 salall ¢(2002) adsall Ailiall AeSaall e spsluall i) (S il 0
#lsee Dérmann, 2003, pp. 63-64.

“’See e.g. Lieber Code (1863), Article 16.
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4363ee Dormann, 2003, p. 401.
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see Kunarac Trial Judgment, 2001, para. 497.
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(Lot — il Yo dpmillingead; Aldaa (Al Galel
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see e.g. Brdanin Trial Judgment,2004, para. 487;Limaj Trial Judgment, 2005, para. 235; and Mrksi¢
Trial Judgment, 2007, para. 513.
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#05ee Dormann, 2003, p. 63.

#1See Evans; Rodley, 2002; and Nowak, 2005, p. 678, and 2006, p. 822.See also Nowak/McArthur,

pp. 74 and 558, referring to the European Commission of Human Rights, Greek case,Report, 1969, p.

186
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as confirmed by ICTY, Delali¢Trial Judgment, 1998, para. 442. See also Rodley/Pollard, pp. 123-124.
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#23ee Evans, pp. 33-49,especially at49.

OLa¥) Gsind A5y V) A8EY)5 ¢7 5ol ((1966) Lnsbondly Asaall Gsially aldll sl sgall yaadll ang eyl
((1981) gty Ll Gsand V) Glaally £(2)5 53l ((1969) Ly (3 aad £iya¥) 38N )5 ¢3 salal ((1950)
.5 salal

444Burgers/DaneIius, p. 150, refer only to the purpose as a distinctive feature; see also the account in

Rodley, 2002.

“53ee ICTY, Delali¢Trial Judgment, 1998, para. 468; Kvocka Trial Judgment, 2001, para. 142;
Krnofelac Trial Judgment, 2002, paras 180-181; Brdanin Trial Judgment, 2004, para. 483; Marti¢ Trial
Judgment, 2007, paras 75 and 80; Haradinaj Trial Judgment, 2008, paras 126-127; Haradinaj Retrial
Judgment, 2012, para. 422; andLimaj Trial Judgment, 2005, paras 231 and 235. For an example of
cruel treatment not deemed severe enough to amount to torture, see ICTY,Naletilic and Martinovi¢Trial
Judgment, 2003, para. 369.

4635ee European Court of Human Rights, /refandv. UK, Judgment, 1978, para. 167; Aksoyv. Turkey,
Judgment, 1996, para. 64; Selmouniv. France, Judgment, 1999, paras 96-105; Salman v. Turkey,
Merits, Judgment, 2000, para. 114; European Commission of Human Rights, Corsacov v. Moldova,

Judgment, 2006, para. 63; and Meneshevav. Russia, Judgment, 2006, para. 60.

473ee European Commission of Human Rights, Kismirv. Turkey, Judgment, 2005, paras 129—132.
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483ee Inter-American Court of Human Rights, Caesarv. Trinidad and Tobago,Judgment, 2005, paras

50, 68 and 87.

49See the ICRC policy on torture and cruel, inhuman or degrading treatment inflicted on persons
deprived of their liberty of 9 June 2011, reproduced in /nternational Review of the Red Cross, Vol. 93,
No. 882, June 2011, pp. 547-562, fn. 1.
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“lsee ICTY, Kvocka Appeal Judgment, 2005, para. 140, and ICTR, Akayesu Trial Judgment, 1998,
para. 682.

4323ee ICTY, Kvocka Trial Judgment, 2001, para. 143, and Brianin Trial Judgment, 2004, para. 483.
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4333eelCTY, Mrksi¢ Trial Judgment, 2007, para. 514; Krnojelac Trial Judgment, 2002, para. 182; Limaj
Trial Judgment, 2005, para. 237; Haradinaj Retrial Judgment, 2012, para. 417; Naletilié and
Martinovi¢Appeal Judgment, 2006, para. 300; Brdanin Trial Judgment, 2004, paras 483-484; Kvocka
Trial Judgment, 2001, para. 143; and Marti¢ Trial Judgment, 2007, para. 75.

SUCTY, Krnojelac Trial Judgment, 2002, para. 182, confirmed by ICTY, Mrksi¢ Trial Judgment, 2007,
para. 514. See also Limgj Trial Judgment, 2005, para. 237; Haradinaj Retrial Judgment, 2012, para.
417; and Marti¢ Trial Judgment, 2007, para. 75

(R’ Bl ) e A 8 RSN 550 oSa Sy A)

S\CTY, Krnojelac Trial Judgment, 2002, para. 182. See also Mrksi¢ Trial Judgment, 2007, para. 514;
Limaj Trial Judgment, 2005, para. 237; Haradinaj Retrial Judgment, 2012 para. 417; Naletilié and
Martinovi¢Appeal Judgment, 2006, para. 300; Brdanin Trial Judgment, 2004, para. 484; and Marti¢
Trial Judgment, 2007, para. 75.

O\CTY, Limaj Trial Judgment, 2005, para. 237.
473ee ICTY, Kmojelac Trial Judgment, 2002, para. 182, and Limaj Trial Judgment, 2005, para. 237.

SYCTY, Naletilic and MartinoviéAppeal Judgment, 2006, para. 300.
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4See ICTY, Kvocka Trial Judgment, 2001, paras 148—149; Brianin Trial Judgment, 2004, para. 484;
Limaj Trial Judgment, 2005, para. 236; MrkSi¢Trial Judgment, 2007, para. 514; and Haradinaj Retrial
Judgment, 2012, para. 417. See also Brianin Appeal Judgment, 2007, para. 249
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401CTY, Brianin Trial Judgment, 2004, para. 484; see also Kunarac Appeal Judgment, 2002, para.
150, and Stanisi; andZvup/jan/n Trial Judgment, 2013, para. 48.

4%1see ICTY, Naletilic and Martinovi¢Appeal Judgment, 2006, para. 299, and Brianin Appeal Judgment,
2007, para. 251.

425ee ICTY, Delali¢Trial Judgment, 1998, paras 495-497; Kunarac Appeal Judgment, 2002, para.
151; ICTR, Akayesu Trial Judgment, 1998, para. 682; European Court of Human Rights, Aydin v.
Turkey, Judgment, 1997, paras 82—86; UN Committee against Torture, 7.A. v. Sweden, Decisions,
2005, paras 2.4 and 7.3; and Inter-American Commission on Human Rights, Case 10.970 (Peru),
Report, 1996, p. 185.
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431CTY, Brdanin Trial Judgment, 2004, para. 485. See also Stanisi¢ and Zupljanin Trial Judgment,
2013, para. 48.
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4645ee International Military Tribunal for the Far East, Case of the Major War Criminals, Judgment,
1948, in Réling/Riter, pp. 406—-407; UN Human Rights Committee, Rodriguez v. Uruguay, Views,
1994, paras 2.1 and 12.1; Tshitenge Mutebav. Zaire, Views, 1984, paras 8.2 and 12; European Court
of Human Rights, Cakiciv. Turkey, Judgment, 1999, para. 93; and UN Committee against Torture,
Consideration of reports submitted by States Parties under Article 19 of the Convention: Switzerland,
UN Doc. CAT/C/CR/34/CHE, 21 June 2005, para. 4(b)(i).

45See International Military Tribunal for the Far East, Case of the Major War Criminals, Judgment,
1948, in Roling/Riiter, p. 407.

463ee jbid.
473ee jbid.

483ee jbid. p. 406 (the so—called ‘water treatment’); see also UN Human Rights Committee, Rodriguez

v. UruguayNiews, 1994, paras 2.1 and 12.1.
49See UN Human Rights Committee, Eduardo Bleierv. Uruguay, Views, 1980, paras 2.3 and 12.

4103ee International Military Tribunal for the Far East, Case of the Major War Criminals, Judgment,
1948, in Raling/Riter, pp. 406407 (sometimes combined with flogging); European Court of Human
Rights, Aksoyv. Turkey, Judgment, 1996, para. 64; and UN Human Rights Committee, 7orres Ramirez
v. Uruguay, Views, 1980,para. 2.

Y1lSee International Military Tribunal for the Far East, Case of the Major War Criminals, Judgment,
1948, in Raling/Riter, p. 408, and European Court of Human Rights, Se/mouniv. France, Judgment,
1999, para. 101.

4725ee European Court of Human Rights, Aksoy v. Turkey, Judgment, 1996, para. 64.

4133ee International Military Tribunal for the Far East, Case of the Major War Criminals, Judgment,
1948, in Réling/Rater, p. 408; European Commission of Human Rights, Greek case, Report, 1969, pp.
462-465; and UN Human Rights Committee, 7shitenge Muteba v. Zaire, Views, 1984, pp. 182-188,
paras 8.2 and 12.

4143ee Inter—American Commission on Human Rights, Case 7823 (Bo//'v/a), Resolution, 1982, p. 42.

475See European Commission of Human Rights, Greek case, Report, 1969, pp. 462-465.
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4165ee UN Committee against Torture, Report on Mexico produced by the Committee under Article 20
of the Convention, and reply of the Government of Mexico, UN Doc. CAT/C/75, 26 May 2003, para.
165.

47SeeUN Committee against Torture, Danilo Dimitrijeviév. Serbia and Montenegro, Decisions, 2005,

paras 2.1, 2.2, 7.1 and 7.2.
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4PSee ICTY, Kvocka Trial Judgment, 2001, para. 149; see also Limaj Trial Judgment, 2005, para.
236; Haradinaj Retrial Judgment, 2012, para. 417; and Mrksi¢ Trial Judgment, 2007, para. 514.
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®lgee Inter-American Court of Human Rights, Maritza Urrutiav. Guatemala, Judgment, 2003, para. 93.

For more details on this subject, see Reyes.

®B23ee ICTY, KvockaTrial Judgment, 2001, para. 149.

®35ee ICTY, FurundZja Trial Judgment, 1998, para. 267.

484 See ICTY, Naletilié and Martinovi¢Trial Judgment, 2003, paras 294-295.

85 See ICTY, Brianin Trial Judgment, 2004, para. 511.
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®7See ICTY, Kunarac Trial Judgment, 2001, para. 485.
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See also Krnojelac Trial Judgment, 2002, para. 185.

48 See also ICTY, DelalitTrial Judgment, 1998, para. 470, and ICTR, Musema Trial Judgment, 2000,
para. 285.
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405ee e.g. ICTY, Brdanin Trial Judgment, 2004, para. 487;Limaj Trial Judgment, 2005, para. 235;
and Mrksi¢ Trial Judgment, 2007, para. 513.

¥ Burger/Danelius, p. 118.
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2 See ICTY, FurundZjiaTrial Judgment, 1998, para. 162. See also Naletilié and Martinovi¢é Trial

Judgment, 2003, para. 337.

493 1CTY, Furundzija Trial Judgment, 1998, para. 163.

PUCTY, KvockaTrial Judgment, 2001, para. 153. See also DelaliTrial Judgment, 1998, para.
470;Krnojelac Trial Judgment, 2002, para. 184; Kunarac Trial Judgment, 2001, para. 486, andAppeal
Judgment, 2002, para. 155; Haradinaj Trial Judgment, 2008, para. 128, and Retrial Judgment, 2012,
para. 418; Limaj Trial Judgment, 2005, para. 239; Marti¢ Trial Judgment, 2007, para. 77; Mrksié Trial
Judgment, 2007, para. 515; Brianin Trial Judgment, 2004, para. 487; and Kunarac Trial Judgment,

2001, para. 486, and Appeal Judgment, 2002, para. 155.

1 saladl ((1984) Cadeill dianlic 48l

4% See ICTY, Delali¢Trial Judgment, 1998, para. 459, and FurundZjja Trial Judgment, 1998, para. 162,

and Appeal Judgment, 2000, para. 111.
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¥NCTY, Kunarac Trial Judgment, 2001, para. 496, confirmed in Appeal Judgment, 2002, para. 148.
See also SimiTrial Judgment, 2003, para. 82; Brdanin Trial Judgment, 2004, para. 488; Kvocka
Appeal Judgment, 2005, para. 284; Limaj Trial Judgment, 2005, para. 240; Mrksi¢ Trial Judgment,

2007, para. 514; Haradinaj Retrial Judgment, 2012, para. 419; and Stanisi¢ and Zupljanin Trial

Judgment, 2013, para. 49.

483ee United States, Military Court at Nuremberg, Hostages case, Judgment, 1948, pp. 1249-1251.
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Dérmann, 2003, pp. 406—407; see also pp. 124-127.
S04SCSL, Sesay Appeal Judgment, 2009, para. 598.
S05psrmann, 2003, p. 406.
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Herrmann/Palmieri, pp. 142-145, and Sivakumaran, 2012, pp. 269-271.
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See Concise Oxford English Dictionary, 12th edition, Oxford University Press, 2011, p. 2.
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S5CSL, Sesay Trial Judgment, 2009, para. 241.
319 pid. with reference to Pictet (ed.), Commentary on the Fourth Geneva Convention, ICRC, 1958,
Article 34, p. 230, cited with approval by ICTY, Blaski¢Trial Judgment, 2000, para. 187.
SSCsL, Sesay Corrected Amended Consolidated Indictment, 2006, Count 18.
312See also Sivakumaran, 2010a, p. 1033, and 2012, p. 269.
S13SCSL, Sesay Appeal Judgment, 2009, para. 597.
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333 Ibig.
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European and American Perspectives, Cambridge University Press, 2011; William A. Schabas, 7he
Abolition of the Death Penalty in International Law, 3rd edition, Cambridge University Press, 2002, and
‘The Right to Life’, in Andrew Clapham and Paola Gaeta (eds), The Oxford Handbook of International
Law in Armed Confiict, Oxford University Press, 2014, pp. 365-385; and Elizabeth Wicks, The Right
to Life and Confiicting Interests, Oxford University Press, 2010.
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% See e.g. ICTY, Furundzjja Appeal Judgment, 2000, paras 189-191; Muci‘Appeal Judgment, 2001,
paras 682-684; and Galic Appeal Judgment, 2006, paras 37-41; ICTR, Akayesu Appeal Judgment,
2001, paras 203-207; Rutaganda Appeal Judgment, 2003, paras 39-41; and Nahimana Appeal
Judgment, 2007, paras 47-50.
LaSlas 45 Luiladl) colilly aSlaall plof Slslusall 6 3adl 21 £ 5olall Y 23 olel] Gudedl i) G sind sl aa¥) 2:a P
el sse o Gas eVl e 230 (322 555l 2007 ulawe] /ol 23 ((CCPR/C/GC/32) ad; saaiall el dadiy ¢ bl
t0Bal e e il LGS e JSladl)
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on Human and Peoples’ Rights, Constitutional Rights Projectv. Njgeria, Decision, 1995, para. 8; Civi/
Liberties Organisation and others v. Nigeria, Decision, 2001, paras 25, 27 and 43—44; European Court
of Human Rights, Findlay v. UK, Judgment, 1997, paras 73-77; Ciraklarv. Turkey, Judgment, 1998,
para. 38; Mehdi Zana v. Turkey, Judgment, 2001, paras 22-23;Sahiner v. Turkey, Judgment, 2001,
paras 45-47; Inter—American Commission on Human Rights, Case /1.084 (Peru), Report, 1994,
section V(3); and Inter-American Court of Human Rights, Castillo Petruzzi and others v. Peru,
Judgment, 1999, paras 132—-133. For more details, see Doswald—-Beck, 2011, pp. 337-344.
398 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. 11-B, pp. 83-84.
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3820n the relevance of the International Covenant on Civil and Political Rights, see e.g. United Kingdom,
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720 Bothe/Partsch/Solf, p. 108, para. 2.3.
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723 See Charlotte Lindsey—Curtet, Florence Tercier Holst-Roness and Letitia Anderson, Addressing the
Needs of Women Affected by Armed Confiict: An ICRC Guidance Document, ICRC, Geneva, 2004, p.
76.
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72 Official Records of the Diplomatic Conference of Geneva of 1974—1977, Vol. XI, pp. 209-210.
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726 For the definition that was proposed during the Diplomatic Conference, see Official Records of the
Diplomatic Conference of Geneva of [974-1977, Vol. XIlI, p. 304.

T5 73 (e Slagall 25 saeldll e abail) el allg s/ i Sin Wil il

affirmed by Breau, pp. 177-178.
) ALy sl 0l las seal) Culall A5l 2l Al (1) 10 salall ¢ S ) JsS585 5l Lo Sl 77
.26 5221l ((2005)
Sanslly Apally ALl s deaie psan IS Rlsall e Aabadl el (& Conll s (pana Audpal) Asliall AaSadll gy 28
OSbely el sy " Jal) 0slal ks Casian L) 3 Risal) jeall chlatl) astone (e 2bi15 Ja) Jilosgy dulal)
ofald) ¢(1998) sl Aliall ASaall wll) ol Jhil ¢ Sue Blaal o< YT Aaiyd coaally iyl pans
A (3)(2)85 2(2)()8

See also Dérmann, 2003, p. 462.
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Cilae Sl €ia diha (<85 el Sl sl oy Chia il G ASAE T 5ol Akl sl udal
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Sanremo Manual on the Law of Non—International Armed Confiict (2006), section 4.2.1; United States,

Law of War Manual, 2015, p. 1045; Breau, pp. 177-178; and Kleffner, 2013a, p. 338.

730 Kleffner, 2013a, p. 338.
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B Official Records of the Diplomatic Conference of Geneva of 1974—1977, Vol. XI, pp. 427-431.
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37 See Colombia, Ministry of Health and Social Protection, Manual de Mision Médica, Bogota, 2013,

Resolucion 4481 de 2012, pp. 11-12.
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7yaughan Lowe and Antonios Tzanakopoulos, ‘Humanitarian Intervention’, version of May 2011, in
Rudiger Wolfrum (ed.), Max Planck Encyclopedia of Public International Law, Oxford University Press,

para. 2, http://opil.ouplaw.com/home/EPIL.
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74%For details, see Bugnion, 2003a, pp. 244-296, Chapter IX, The International Committee of the Red
Cross and Internal Conflicts (1863-1945).

(1) sl Wil ™7
74810th International Conference of the Red Cross, Geneva, 1921, Resolution XIV, Principles andRules
for Red Cross Disaster Relief, Principle |; see Bugnion, 2003a, pp. 260-262.
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in /nternational Review of the Red Cross, Vol. 86, No. 855, September 2004, pp. 677-693,at 683:
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"TEor further information, see ICRC, ‘Action by the International Committee of the Red Cross in the
event of violations of international humanitarian law or of other fundamental rules protecting persons in
situations of violence’, International Review of the Red Cross, Vol. 87, No. 858, June 2005, pp. 393—
400.
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See also ‘ICRC Q&A and lexicon on humanitarian access’, /nternational Review of the Red Cross, Vol.
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