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Sylvain Vite¤ is legal advisor in the Legal Division of the International Committee of

the Red Cross.

Abstract
Although international humanitarian law has as its aim the limitation of the effects of
armed conflict, it does not include a full definition of those situations which fall within
its material field of application. While it is true that the relevant conventions refer to
various types of armed conflict and therefore afford a glimpse of the legal outlines of
this multifaceted concept, these instruments do not propose criteria that are precise
enough to determine the content of those categories unequivocally. A certain amount of
clarity is nonetheless needed. In fact, depending on how the situations are legally
defined, the rules that apply vary from one case to the next. By proposing a typology of
armed conflicts from the perspective of international humanitarian law, this article
seeks to show how the different categories of armed conflict anticipated by that legal
regime can be interpreted in the light of recent developments in international legal
practice. It also reviews some actual situations whose categorization under existing
legal concepts has been debated.
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Introduction

Although international humanitarian law has as its aim the limitation of the effects
of armed conflict, it does not include a full definition of those situations that fall
within its material field of application. While it is true that the relevant conventions
refer to various types of armed conflict and therefore afford a glimpse of the legal
outlines of this multifaceted concept, these instruments do not propose criteria
that are precise enough to determine the content of those categories unequivocally.
A certain amount of clarity is nonetheless needed. In fact, depending on how the
situations are legally defined, the rules that apply vary from one case to the next.
The legal regimes that need to be taken into account are thus not always the same
and depend on whether the situations constitute, for example, an international or a
non-international armed conflict. Similarly, some forms of violence, referred to as
‘internal tensions’ or ‘internal disturbances’, do not reach the threshold of
applicability of international humanitarian law and therefore fall within the scope
of other normative frameworks.

This article proposes a typology of armed conflicts from the perspective of
international humanitarian law. It sets out, first, to show how the different cat-
egories of armed conflict anticipated by that law can be interpreted in the light of
recent developments in international legal practice. In that respect, it is appropriate
to refer to the conceptualization efforts relating firstly to the law of international
armed conflict and secondly to the law of non-international armed conflict. This
article then goes on to examine various controversial cases of application. The
reality of armed conflict is actually more complex than the model described in
international humanitarian law – to the extent that today some observers question
the adequacy of the legal categories.

The law of international armed conflict

The history of the law of international armed conflict shows that the field of ap-
plication of this legal regime has been progressively extended as treaty law devel-
oped. Whereas a narrow formalistic concept of war was predominant initially, the
reform of the system with the revision of the Geneva Conventions in 1949 gave
precedence to a broader approach, based on the more objective concept of armed
conflict. Moreover, that extension was subsequently taken up with the adoption of
Additional Protocol I in 1977. That instrument added another type of conflict to
the field of the law of international armed conflict, that of wars of national liber-
ation. This legal regime also comprises a specific body of rules whose field of ap-
plication is determined on the basis of an autonomous concept, that of occupation.

War and international armed conflict

By virtue of common Article 2(1), the 1949 Geneva Conventions apply to ‘all cases
of declared war or of any other armed conflict which may arise between two or
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more of the High Contracting Parties, even if the state of war is not recognized by
one of them’.1 The situations referred to here are conflicts between States. The
‘High Contracting Parties’ mentioned in this text are sovereign entities. Depending
on the case in question, these situations may take the form of a direct conflict
between States or of intervention in a previously existing internal conflict. In the
latter hypothesis, the conflict is ‘internationalized’. That is the case if a foreign
Power sends troops into a territory to support a movement opposing the local
government. Intervention may also take place by proxy when that Power merely
supports and guides the uprising from a distance.2 In that case, it is then vital to
determine the level of control that makes it possible to classify the armed conflict as
international. Not every form of influence necessarily leads to the conflict becom-
ing internationalized. On that point, the International Criminal Tribunal for the
former Yugoslavia (ICTY) pointed out that ‘control by a State over subordinate
armed forces or militias or paramilitary units may be of an overall character (and
must comprise more than the mere provision of financial assistance or military
equipment or training). This requirement, however, does not go so far as to include
the issuing of specific orders by the State, or its direction of each individual oper-
ation’.3 The criterion of ‘overall control’ is achieved when the foreign State ‘has a
role in organising, co-ordinating or planning the military actions of the military
group, in addition to financing, training and equipping or providing operational
support to that group’ (emphasis added).4 Involvement must therefore go beyond
mere logistical support, but that involvement does not imply that everything done
by the group concerned is directed by the State taking part from a distance.

The situations referred to in Article 2(1) common to the 1949 Geneva
Conventions are viewed from the twin viewpoints of formalism and effectiveness.

1 The same field of application was also retained for other instruments of international humanitarian law,
in particular Additional Protocol I (see Art. 1(3)).

2 International Criminal Tribunal for the former Yugoslavia (ICTY), Prosecutor v. Tadic, Case No. IT-94-
1-A, Judgment (Appeals Chamber), 15 July 1999, para 84: ‘It is indisputable that an armed conflict is
international if it takes place between two or more States. In addition, in case of an internal armed
conflict breaking out on the territory of a State, it may become international (or, depending upon the
circumstances, be international in character alongside an internal armed conflict) if (i) another State
intervenes in that conflict through its troops, or alternatively if (ii) some of the participants in the
internal armed conflict act on behalf of that other State.’

3 Ibid., para 137. On this point, see also International Court of Justice (ICJ), Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro), Judgment, ICJ Reports 2007, 26 February 2007, para 404. Without adopting a definitive
position on the matter, the Court accepted that the criterion of overall control may be ‘applicable and
suitable’ as a means of determining whether or not an armed conflict is international. For a discussion of
this issue, see A. Cassese, ‘The Nicaragua and Tadic Tests Revisited in Light of the ICJ Judgment on
Genocide in Bosnia’, European Journal of International Law, Vol. 18, No. 4, 2007, pp. 649–668.

4 ICTY, Prosecutor v. Tadic, Judgment (Appeals Chamber), above note 2, para 137; see also paras 120 and
131. See also ICTY, Prosecutor v. Naletilic, Case No. IT-98-34-T, Judgment (Trial Chamber), 31 March
2003, para 198. For an analysis of this case law, see J.G. Stewart, ‘Towards a Single Definition of Armed
Conflict in International Humanitarian Law: a Critique of Internationalized Armed Conflict’,
International Review of the Red Cross, Vol. 85, No. 850, pp. 323 ff.; A. Cullen, The Concept of Non-
International Armed Conflict in International Humanitarian Law: A Study on Thresholds of Applicability,
Thesis, University College, Galway, 2007, pp. 229 ff.

71

Volume 91 Number 873 March 2009



First, there are declared wars, implying that the state of war is recognized officially
by the parties concerned. Second, there are other forms of inter-State armed con-
flict, whose existence does not depend on how the parties define them. While the
concept of war already exists in the oldest treaties of international humanitarian
law,5 the 1949 Conventions introduced the concept of armed conflict into this legal
regime for the first time. Through this semantic contribution, those who drafted
those instruments wanted to show that the applicability of international humani-
tarian law was henceforth to be unrelated to the will of governments. It was no
longer based solely on the subjectivity inherent in the recognition of the state of
war, but was to depend on verifiable facts in accordance with objective criteria.
Thanks to that contribution in 1949, international armed conflict thus became
established as a concept governed by the principle of effectiveness. The relevant
rules apply when certain specific factual conditions are met.6

As for the nature of those conditions, it is generally acknowledged that it
must be evaluated freely, as the level of intensity required for a conflict to be subject
to the law of international armed conflict is very low.7 Situations envisaged by the
relative instruments merely need to exist. Thus ‘as soon as the armed forces of one
State find themselves with wounded or surrendering members of the armed forces
or civilians of another State on their hands, as soon as they detain prisoners or have
actual control over a part of the territory of the enemy State, then they must
comply with the relevant convention’.8 It is, however, not necessary for the conflict
to extend over time or for it to create a certain number of victims.9 In other words,
an international armed conflict exists, as recalled by the ICTY, ‘whenever there is a
resort to armed force between States’.10 To be more precise, it might be said that
that is the case when the circumstances are characterized by hostility between the
parties. The attack must be motivated by the intention to harm the enemy, thus

5 See, for example, Arts. 4, 5 and 6 of the Convention for the Amelioration of the Condition of the
Wounded in Armies in the Field of 22 August 1864.

6 See J. Pictet et al. (eds), Geneva Convention I for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field: Commentary, Geneva, ICRC, 1952, p. 32; R. Kolb, Ius in bello, Le droit
international des conflits armés, Basel/Brussels, Helbing and Lichtenhahn/Bruylant, 2003, pp. 72 ff.

7 J. Pictet et al. (eds), above note 6, p. 34; see also D. Schindler, ‘The Different Types of Armed Conflicts
According to the Geneva Conventions and Protocols’, The Hague Academy Collected Courses, Vol. 63,
1979-II, p. 131; H.-P. Gasser, ‘International Humanitarian Law: an Introduction’, separate print from
Humanity for All: the International Red Cross and Red Crescent Movement, Henri Dunant Institute,
Geneva, 1993, p. 24; E. David, Principes de droit des conflits armés, Bruylant, Brussels, 2008, p. 122; Kolb,
above note 6, p. 73.

8 H.-P. Gasser, above note 7, pp. 22–23.
9 Some authors argue, however, that a distinction must be established between international armed con-

flict (reaching a certain level of intensity) and other forms of hostile actions amounting to ‘incidents’,
‘border clashes’ or ‘skirmishes’ only. See International Law Association, Draft Report, Initial Report on the
Meaning of Armed Conflict in International Law, Rio de Janeiro Conference, 2008, pp. 9–10 and 23–24.

10 ICTY, Prosecutor v. Tadic, Case No. IT-94-1, Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction, 2 October 1995, para 70. See also ICTY, Prosecutor v. Mucić et al. (Čelebići Camp), Case
No. IT-96-21, Judgment (Trial Chamber), 16 November 1998, para 184: ‘le recours à la force armée entre
États suffit en soi à déclencher l’application du droit international humanitaire’. This definition has since
been taken up by other international bodies. See for example: Commission of Inquiry on Lebanon,
Report pursuant to Human Rights Council resolution S-2/1, A/HRC/3/2, 23 November 2006, para 51.
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ruling out cases in which the use of force is the result of an error (involuntary
incursion into foreign territory, wrongly identifying the target, etc.). Similarly, an
international armed conflict does not exist when the targeted State has given its
consent for a third State to take action in its territory (for example, to fight a non-
governmental armed group).11

Since the adoption of Additional Protocol I of 1977, the field of application
of the law of international armed conflict has ceased to be limited to inter-State
conflicts stricto sensu and also encompasses conflicts between government forces
and some non-governmental groups, i.e. peoples fighting in the exercise of their
right of self-determination. The Protocol stipulates that the situations targeted by
Article 2 common to the 1949 Geneva Conventions include ‘armed conflicts in
which peoples are fighting against colonial domination and alien occupation and
against racist regimes in the exercise of their right of self-determination, as en-
shrined in the Charter of the United Nations and the Declaration on Principles of
International Law concerning Friendly Relations and Co-operation among States
in accordance with the Charter of the United Nations’.12

The scope of this provision raises a number of questions of interpretation,
beginning with the precise definition of the ‘peoples’ concerned and the criteria
which make it possible to distinguish those situations of armed conflict from
that covered by Article 3 common to the 1949 Geneva Conventions and their
Additional Protocol II.13 The two instruments referred to in Article 1(4) of
Additional Protocol I are actually couched in terms that are too general to allow
fully satisfactory answers to be derived from them. Moreover, it is difficult to find
additional clarification in actual practice because the scenario referred to in that
Article has never been officially recognized, particularly as the States that might be
concerned did not ratify Additional Protocol I. The interested reader can make
useful reference to the commentaries already devoted to that particular type of
armed conflict.14

Occupation

When one of the belligerents succeeds in gaining the upper hand over his adver-
sary, an international armed conflict may take the form of occupation.15 In the
words of Article 42 of the 1907 Hague Regulations, ‘territory is considered occupied

11 For the opposite view, see David, above note 7, p. 127.
12 Additional Protocol I, Art. 1(4).
13 See the section on the law of non-international armed conflicts below. See also M. Bothe, K.J. Partsch,

W.A. Solf, New Rules for Victims of Armed Conflicts, Martinus Nijhoff, The Hague, 1982, pp. 45–52.
14 See, in particular, D. Schindler, above note 7, pp. 133–144; Y. Sandoz et al. (eds), Commentary on the

Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, ICRC/Martinus Nijhoff,
Geneva/The Hague, 1987, paras 66–118; E. David, above note 7, pp. 184–198.

15 For a more detailed study of the notion and the law of occupation, see Y. Dinstein, The International
Law of Belligerent Occupation, Cambridge University Press, Cambridge, 2009; R. Kolb, S. Vité, Le droit
de l’occupation militaire: perspectives historiques et enjeux juridiques actuels, Bruylant, Brussels, 2009;
Y. Arai-Takahashi, The Law of Occupation: Continuity and Change of International Humanitarian Law,
and its Interaction with International Human Rights Law, Martinus Nijhoff, The Hague, 2009.
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when it is actually placed under the authority of the hostile army’ (our emphasis).
For occupation in the meaning of this provision to exist, two conditions must be
fulfilled: (a) the occupier is able to exercise effective control over a territory that
does not belong to it; (b) its intervention has not been approved by the legitimate
sovereign.16 Effective territorial control, which is at the heart of the concept of
occupation, implies that a substitution of powers may take effect. That condition is
fulfilled when, first, the overthrown government is unable to exercise its authority
and, second, the occupying Power is in a position to fill that gap by exerting its own
power.17 This condition implies in principle that enemy troops should be deployed
in the territory concerned and succeed in imposing the minimum stability that will
allow them to exercise their responsibilities deriving from the law of occupation. As
for the second criterion, the absence of consent, it must be understood in fairly
broad terms. In particular, it is not limited to cases in which power is seized as a
result of hostilities. Article 2(2) of the Fourth Geneva Convention of 1949 com-
plements the 1907 definition by clarifying that the relevant rules apply even if the
occupation ‘meets with no armed resistance’.

In some cases, territorial control is not exercised directly by the occu-
pation forces but via a puppet government or another form of subordinate local
power.18 However, it is difficult to evaluate on a case-by-case basis the degree of
influence required for this scenario to actually constitute occupation, as any in-
terference in the affairs of a third State does not necessarily mean that occupation
exists. Relations between the local authorities and the foreign forces vary in in-
tensity depending on the circumstances and always reveal a certain reciprocal
influence – or even a degree of consultation – in the decision-making process. To
resolve this question, the ICTY retains – in this case, too – the criterion of ‘overall
control’. Occupation exists when a State has ‘overall control’ of the local agents
actually exercising ‘effective control’ over the territory in question.19 This is, for
example, the pattern of the present situation in Nagorno-Karabakh. Azerbaijan has
no longer been able to exercise its sovereignty in that area since the war with its

16 See, in particular: M. Bothe, ‘Beginning and End of Occupation’, Current Challenges to the Law of
Occupation, Proceedings of the Bruges Colloquium, 20–21 October 2005, No. 34, Autumn 2004, pp. 28–32.
See also E. Benvenisti, The International Law of Occupation, Princeton University Press, Princeton, 1993,
p. 4. The author defines occupation as ‘the effective control of power (be it one or more states or an
international organisation, such as the United Nations) over a territory to which that power has no
sovereign title, without the volition of the sovereign of that territory’.

17 See, in particular, United Kingdom Ministry of Defence, The Manual of the Law of Armed Conflict,
Oxford University Press, Oxford, 2004, para 11.3; ICJ, Case concerning Armed Activities on the Territory of
the Congo (Democratic Republic of the Congo v. Uganda), Judgment, ICJ Reports 2005, para 173; ICTY,
Prosecutor v. Naletilic, above note 4, para 217; A. Roberts, ‘What is Military Occupation?’, British
Yearbook of International Law, Vol. 55, 1984, pp. 249 and 300.

18 See United Kingdom Ministry of Defence, above note 17, para 11.3.1. See also ICTY, Prosecutor v. Tadic,
Case No. IT-94-1-T, Judgment (Trial Chamber), 7 May 1997, para 584: ‘the relationship of de facto
organs or agents to the foreign Power includes those circumstances in which the foreign Power “occu-
pies” or operates in certain territory solely through the acts of local de facto organs or agents’
(our emphasis).

19 ICTY, Prosecutor v. Blaskic, Case No. IT-95-14-T, Judgment (Trial Chamber), 3 March 2000, para 149;
ICTY, Prosecutor v. Naletilic, above note 4, paras 181–188, 197–202.
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secessionist forces (supported by the Armenian army) which ended in its defeat in
1994. That territory is governed in practice (effective territorial control) by the
government of the ‘Nagorno-Karabakh Republic’, as it proclaimed itself on 6
January 1992 following a locally held referendum. To date, however, no State has
recognized the sovereignty of the new authority. Moreover, several aspects indicate
that the republic is actually in a relation of subordination to Armenia (overall
control). The military structures in the region include, in particular, a sizeable
number of conscripts and officers from that country. The role of Armenia is not
therefore restricted to mere logistic support but implies that it has a hand in the
organization, co-ordination and planning of the power established in Nagorno-
Karabakh. It may be therefore considered that that territory is de facto in a situation
of occupation.20 Therefore, the test that determines whether the situation is one of
occupation by proxy, namely that of overall control, is the same as the test that
needs to be carried out to determine whether an internal conflict is inter-
nationalized. In both situations, it is a case of evaluating the intensity of the control
exercised by a State over a group or authority in the territory of another State.

The law of non-international armed conflict

The concept of non-international armed conflict in humanitarian law must be
analysed on the basis of two main treaty texts: Article 3 common to the 1949
Geneva Conventions and Article 1 of Additional Protocol II of 1977. This section
will shed light on the criteria in each of these provisions and will show how these
criteria may be interpreted in the light of practice. Moreover, the concept of non-
international armed conflict is discussed in connection with the determination of
the jurisdiction of the International Criminal Court (ICC). It is appropriate to refer
briefly to the terms of that discussion by examining the relevant provisions of the
Court’s Statute.

Article 3 common to the 1949 Geneva Conventions

Article 3 common to the 1949 Geneva Conventions applies in the case of ‘armed
conflict not of an international character occurring in the territory of one of the
High Contracting Parties’.21

This provision begins with a negative expression, dealing with armed
conflict ‘not of an international character’. It thus refers back implicitly to common
Article 2, which, as stated above, deals with conflicts between States. Armed con-
flicts that are not of an international character are those in which at least one of the
parties involved is not governmental. Depending on the case in question, hostilities

20 See, in particular: United Nations Security Council, Res. 884, 12 November 1993; United Nations
General Assembly, Res. 62/243, 14 March 2008; Council of Europe Parliamentary Assembly, Res. 1416
(2005).

21 Common Article 3(1).
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take place either between one (or more) armed group(s) and government forces or
solely between armed groups.22

Common Article 3 also assumes that an ‘armed conflict’ exists, i.e. that the
situation reaches a level that distinguishes it from other forms of violence to which
international humanitarian law does not apply, namely ‘situations of internal dis-
turbances and tensions, such as riots, isolated and sporadic acts of violence and
other acts of a similar nature’.23 The threshold of intensity required in that case is
higher than for an international armed conflict. Actual practice, in particular that
of the ICTY, reveals that this threshold is reached every time that the situation can
be defined as ‘protracted armed violence’.24 This condition needs to be assessed
against the yardstick of two fundamental criteria: (a) the intensity of the violence
and (b) the organization of the parties.25 These two components of the concept of
non-international armed conflict cannot be described in abstract terms and must
be evaluated on a case-by-case basis by weighing up a host of indicative data.26 With
regard to the criterion of intensity, these data can be, for example, the collective
nature of the fighting or the fact that the State is obliged to resort to its army as its
police forces are no longer able to deal with the situation on their own. The dur-
ation of the conflict, the frequency of the acts of violence and military operations,
the nature of the weapons used, displacement of civilians, territorial control by
opposition forces, the number of victims (dead, wounded, displaced persons, etc.)
are also pieces of information that may be taken into account.27 However, these are

22 See ICTY, Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,
above note 10, para 70.

23 Additional Protocol II, Art. 1(2). Although this quote is taken from Additional Protocol II, it is accepted
that the threshold established is also valid for conflicts covered by common Art. 3. See ICRC, How is the
term ‘Armed Conflict’ defined in international humanitarian law?, Opinion Paper, March 2008, p. 3. See
also ICTY, Prosecutor v. Limaj, Case No. IT-03-66-T, Judgment (Trial Chamber), 30 November 2005,
para 84.

24 ICTY, Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction,
above note 10, para 70.

25 See ICTY, Prosecutor v. Tadic, Judgment (Trial Chamber), above note 18, para 561–568, especially para
562. See also ICTY, Prosecutor v. Limaj, above note 23, para 84; ICTY, Prosecutor v. Boskoski, Case No. IT-
04-82, Judgment (Trial Chamber), 10 July 2008, para 175. These criteria have since been taken up by
other international bodies. See, in particular, International Criminal Tribunal for Rwanda (ICTR),
ICTR, Prosecutor v. Rutaganda, Case No. ICTR-96-3, Judgment (Trial Chamber I), 6 December 1999,
para 93; International Commission of Inquiry on Darfur, Report Pursuant to Security Council Resolution
1564 of 18 September 2004, 25 January 2005, para 74–76. In the Haradinaj case, the ICTY adopted a
slightly different position, stating that the notion of ‘protracted armed violence’ must therefore be
understood broadly. It does not cover the duration of the violence only, but also covers all aspects that
would enable the degree of intensity to be evaluated. The ICTY also seems to equate this notion with that
of intensity. (ICTY, Prosecutor v. Haradinaj, Case No. IT-04-84-T, Judgment (Trial Chamber), 3 April
2008, para 49. For a doctrinal consideration of this point, see A. Cullen, above note 4, pp. 179 ff.

26 ICTY, Prosecutor v. Haradinaj, above note 25, para 49; ICTR, Prosecutor v. Rutaganda, above note 25,
para 93. In his Commentary on the Geneva Conventions, Pictet suggests, by way of indication, a series of
criteria that may be taken into account in this evaluation (see Pictet, above note 6, pp. 49–50).

27 See R. Pinto (rapporteur), ‘Report of the Commission of experts for the study of the question of aid to
the victims of internal conflicts’, International Review of the Red Cross, February 1963, especially pp. 82–
83: ‘The existence of an armed conflict, within the meaning of article 3, cannot be denied if the hostile
action, directed against the legal government, is of a collective character and consists of a minimum
amount of organisation. In this respect and without these circumstances being necessarily cumulative,
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assessment factors that make it possible to state whether the threshold of intensity
has been reached in each case; they are not conditions that need to exist con-
currently. As for the second criterion, those involved in the armed violence must
have a minimum level of organization. With regard to government forces, it is
presumed that they meet that requirement without it being necessary to carry out
an evaluation in each case.28 As for non-governmental armed groups, the indicative
elements that need to be taken into account include, for example, the existence of
an organizational chart indicating a command structure, the authority to launch
operations bringing together different units, the ability to recruit and train new
combatants or the existence of internal rules.29

When one or other of these two conditions is not met, a situation of
violence may well be defined as internal disturbances or internal tensions. These
two concepts, which designate types of social instability that do not pertain to
armed conflict, have never been defined in law, despite the fact that they are re-
ferred to explicitly in Additional Protocol II.30 In its background documents in
preparation for the drafting of that instrument, the ICRC considered that internal
disturbances are situations in which ‘there is no non-international armed conflict
as such, but there exists a confrontation within the country, which is characterized
by a certain seriousness or duration and which involves acts of violence.
These latter can assume various forms, all the way from the spontaneous
generation of acts of revolt to the struggle between more or less organized
groups and the authorities in power. In these situations, which do not necessarily
degenerate into open struggle, the authorities in power call upon extensive
police forces, or even armed forces, to restore internal order’.31 As for internal
tensions, they cover less violent circumstances involving, for example, mass
arrests, a large number of ‘political’ detainees, torture or other kinds of ill-
treatment, forced disappearance and/or the suspension of fundamental judicial
guarantees.32

one should take into account such factors as the length of the conflict, the number and framework of the
rebel groups, their installation or action a part of the territory, the degree of insecurity, the existence of
victims, the methods employed by the legal government to re-establish order, etc.’ For a review of the
indicative factors taken into account by the ICTY in its case law, see ICTY, Prosecutor v. Boskoski, above
note 25, para 177. See also ICTY, Prosecutor v. Limaj, above note 23, para 168; ICTY, Prosecutor v.
Haradinaj, above note 25, para 49.

28 ICTY, Prosecutor v. Haradinaj, above note 25, para 60.
29 For a review of the indicative factors taken into account by the ICTY in its case law, see ICTY, Prosecutor

v. Boskoski, above note 25, paras 199–203. See also ICTY, Prosecutor v. Limaj, above note 23, paras
94–134; ICTY, Prosecutor v. Haradinaj, above note 25, para 60.

30 Additional Protocol II, Art. 1(2).
31 ICRC, Protection of Victims of Non-International Armed Conflicts, Document presented at the Conference

of government experts on the reaffirmation and development of international humanitarian law appli-
cable in armed conflicts, Vol. V, Geneva, 24 May–12 June 1971, p. 79. This definition was also taken up
in the Commentary on the Additional Protocols: see Y. Sandoz et al. (eds), above note 14, para 4475.

32 Y. Sandoz et al. (eds), above note 14, para 4476. For a further review of internal disturbances and internal
tensions, see especially A. Eide, ‘Internal Disturbances and Tensions’, International Dimensions of
Humanitarian Law, UNESCO, Paris, 1988, pp. 279–295; H.-P. Gasser, ‘Humanitarian Standards for
Internal Strife – A Brief Review of New Developments’, International Review of the Red Cross, No. 294,
May–June 1993, pp. 221–226; F. Ni Aolain, ‘The Relationship between Situations of Emergency and
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Lastly, common Article 3 applies to armed conflicts ‘occurring in the ter-
ritory of one of the High Contracting Parties’. The meaning of this element may be
controversial. Is it to be understood as a condition excluding non-international
armed conflicts taking place in two or even more State territories, or rather as a
simple reminder of the field of application of common Article 3? According to the
latter hypothesis, it is argued that this specific point was included in order to make
it clear that common Article 3 may only be applied in relation to the territory of
States that have ratified the 1949 Geneva Conventions. We shall go on to see that it
is probably best to tend towards that interpretation.33

Some observers add a further condition to the notion of non-international
armed conflict. They suggest that account needs to be taken of the motives of the
non-governmental groups involved. This type of conflict would thus cover only
groups endeavouring to achieve a political objective. ‘Purely criminal’ organiza-
tions such as mafia groups or territorial gangs would thus be eliminated from that
category and could in no way then be considered as parties to a non-international
armed conflict.34 However, in the current state of humanitarian law, this additional
condition has no legal basis. The ICTY had occasion to recall this when considering
the nature of the fighting that took place in 1998 between Serbian forces and the
Kosovo Liberation Army (UCK). In the Limaj case, the defence had challenged the
idea that the fighting could constitute an armed conflict, arguing that the opera-
tions carried out by the Serbian forces were not intended to defeat the enemy army
but to carry out ‘ethnic cleansing’ in Kosovo. The Tribunal rejected that argument
by pointing out, in particular, that ‘the determination of the existence of an armed
conflict is based solely on two criteria: the intensity of the conflict and organization
of the parties, the purpose of the armed forces to engage in acts of violence or also
achieve some further objective is, therefore, irrelevant’ (our emphasis).35 The reverse
position would, moreover, raise problems that it would be difficult to resolve
in practice. The motives of armed groups are never uniform and cannot always
be clearly identified. Many of them often carry out criminal activities such
as extortion or drug-trafficking, while at the same time pursuing a political
objective. Conversely, on occasion criminal organizations also exercise a power
pertaining to the political sphere or at the very least to the management of
populations.

Low-Intensity Armed Conflict’, Israel Yearbook on Human Rights, Vol. 28, 1998, pp. 97–106; R. Abi-Saab,
‘Le droit humanitaire et les troubles internes’, Liber Amicorum Georges Abi-Saab, Martinus Nijhoff, The
Hague, 2001, pp. 477–493.

33 See the subsection on “‘Exported’ non-international armed conflicts” below.
34 Bruderlein retains, for example, three main characteristics for the definition of an armed group, i.e. (a) a

basic command structure; (b) recourse to violence for political ends; (c) independence from State
control (C. Bruderlein, The Role of Non-state Actors in Building Human Security: The case of Armed
Groups in Intra-state Wars, Centre for Humanitarian Dialogue, Geneva, May 2000). See also D. Petrasek,
Ends and Means: Human Rights Approaches to Armed Groups, International Council on Human Rights
Policy, Geneva, 2000, p. 5.

35 ICTY, Prosecutor v. Limaj, above note 23, para 170.
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Article 1 of Additional Protocol II

Additional Protocol II applies to non-international armed conflicts ‘which take
place in the territory of a High Contracting Party between its armed forces and
dissident armed forces or other organized armed groups which, under responsible
command, exercise such control over a part of its territory as to enable them to
carry out sustained and concerted military operations and to implement this
Protocol’. However, this instrument does not apply to wars of national liberation,
which are equated with international armed conflicts by virtue of Article 1(4) of
Additional Protocol I.

As in the case of common Article 3, a non-international armed conflict
within the meaning of Additional Protocol II can only exist if the situation attains a
degree of violence that sets it apart from cases of internal tensions or disturbances.36

That instrument nonetheless defines a more limited field of application than that of
common Article 3. It requires non-governmental forces to have a particularly
high level of organization, in the sense that they must be placed ‘under responsible
command’ and exercise territorial control, allowing them ‘to carry out sustained
and concerted military operations and to implement this Protocol’.37 Although
common Article 3 also presumes that armed groups are able to demonstrate a
degree of organization, it does not stipulate that these groups should be able to
control part of a territory. In practice, a conflict may therefore fall within the
material field of application of common Article 3 without fulfilling the conditions
determined by Additional Protocol II. Conversely, all the armed conflicts covered
by Additional Protocol II are also covered by common Article 3.

In practice, it is often difficult to identify situations that meet the criteria
of application established by Additional Protocol II. The required degree of terri-
torial control, in particular, may be perceived differently from one case to another.
If a broad interpretation is adopted, the concept of non-international armed con-
flict within the meaning of that instrument comes close to that of common Article
3. Even temporary control that is geographically limited would suffice in that case
to justify the application of Additional Protocol II.38 Conversely, if Article 1(1) is
interpreted strictly, the situations covered are restricted to those in which the non-
governmental party exercises similar control to that of a State and the nature of the
conflict is similar to that of an international armed conflict.39 In its Commentary on
the Additional Protocols, the ICRC seems to adopt an intermediate position on

36 Additional Protocol II, Art. 1(2).
37 Additional Protocol II, Art. 1(1). On this point, see M. Bothe, K.J. Partsch, W.A. Solf, above note 13,

pp. 626 ff.
38 Momtaz considers that it is not necessary for the parties concerned to set up an administrative structure

similar to that of a State. He adds that the criterion of territorial control must be evaluated in accordance
with the nature of the envisaged obligations. For some of those obligations that are related to respect for
fundamental rights, ‘control of part of the territory could prove to be unnecessary’ (D. Momtaz, ‘Le droit
international humanitaire applicable aux conflits armés non internationaux’, The Hague Academy
Collected Courses, No. 292, 2002, p. 50, ICRC translation).

39 L. Moir, The Law of Internal Armed Conflict, Cambridge University Press, Cambridge, 2002, p. 106.
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this issue, accepting that territorial control can sometimes be ‘relative, for example,
when urban centres remain in government hands while rural areas escape their
authority’.40 It nonetheless adds that the very nature of the obligations presented
in Protocol II implies that there is ‘some degree of stability in the control of even a
modest area of land’.41

Additional Protocol II also restricts its field of application to armed con-
flict between governmental forces and dissident armed forces or other organized
armed groups. That means that – contrary to common Article 3, which does not
provide for that restriction – it does not extend to conflicts solely between non-
governmental groups.42

Lastly, Additional Protocol II repeats the ratione loci criterion already
formulated in common Article 3, i.e. that it only covers non-international armed
conflicts ‘occurring in the territory of one of the High Contracting Parties’. The
previous comments on this subject also apply here. The Protocol also stipulates
that the conflicts concerned are those taking place on the territory of a High
Contracting Party between ‘its’ armed forces and opposition movements. A narrow
reading of this passage would make this instrument inapplicable to the troops of
a government intervening abroad in support of the local authorities. The forces
involved in that case are not those of the State in which the conflict is taking place.
An interpretation in keeping with the spirit of humanitarian law indicates, how-
ever, that the expression ‘its armed forces’ should in this case cover not only the
troops of the territorial State, but also those of any other State intervening on
behalf of the government.

As for the scope of the new points introduced in Additional Protocol II, it
should be recalled that that instrument expands and supplements common Article
3 but that it does not change its conditions of application.43 The additional re-
strictions provided for in Article 1(1) therefore only define the field of application
of the Protocol and do not extend to the entire law of non-international armed
conflict. Common Article 3 thus preserves its autonomy and covers a larger
number of situations.44

The Rome Statute of the International Criminal Court (ICC)

The Rome Statute of the ICC distinguishes between two categories of crimes that
occur during ‘armed conflicts not of an international character’: (a) serious viola-
tions of common Article 3, and (b) other serious violations of the laws and customs
of war that are applicable in those situations.45 In both cases, the Statute indicates
the lowest level of applicability of the relevant provisions by stipulating that they

40 Y. Sandoz et al. (eds), above note 14, para 4467.
41 Ibid.
42 Ibid., para 4461; Bothe, Partsch and Solf, above note 13, p. 627.
43 Additional Protocol II, Art. 1(1).
44 Y. Sandoz et al. (eds), above note 14, para 4454; L. Moir, above note 39, p. 101.
45 Rome Statute of the ICC, Art. 8(2)(c) and (e), respectively.
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do not apply to ‘situations of internal disturbances and tensions, such as riots,
isolated and sporadic acts of violence and other acts of a similar nature’.46

Moreover, whereas this instrument does not give a more precise definition of
the material field of application of the rules pertaining to ‘serious violations of
common Article 3’ (Article 8(2)(d)), it clarifies the notion of non-international
armed conflict in the case of ‘other serious violations’. Article 8(2)(f) stipulates
in that case that the rules must apply ‘to armed conflicts that take place in the
territory of a State when there is protracted armed conflict between governmental
authorities and organized armed groups or between such groups’.47 The question
that then arises is whether, in referring explicitly to the criterion of duration
(‘protracted armed conflict’), paragraph (2)(f) merely clarifies the terms of para-
graph (2)(d), without creating a separate category of conflict, or whether it pro-
poses a different type of non-international armed conflict, thus defining a new field
of application. That question is the subject of controversy and has not yet been
finally resolved.

Some observers consider that the two paragraphs deal with one and the
same situation.48 They consider, in particular, that the intention of those nego-
tiating the Statute was not to create a separate category of non-international armed
conflict. Rather, the reference to duration in paragraph (2)(f) was intended to
prevent the restrictive notion in Additional Protocol II from being incorporated
into the Statute. It was, in a way, an effort to achieve a compromise between the
original draft, which made no distinction between paragraphs (2)(d) and (2)(f),
and the desire of some States to include the restrictions of Additional Protocol II
in that second paragraph.49 Moreover, those who maintain that position claim
that their interpretation is the only one that is in keeping with the evolution

46 Rome Statute of the ICC, Arts. 8(2)(d) and (f), respectively.
47 This definition is based on the case law of the ICTY, which deemed that ‘an armed conflict exists

whenever there is a resort to armed force between States or protracted armed violence between govern-
mental authorities and organized armed groups or between such groups within a State’ (ICTY,
Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, above
note 11, para 70 (our emphasis)).

48 T. Meron, ‘The Humanization of Humanitarian Law’, American Journal of International Law, Vol. 94,
2000, p. 260; M. Bothe, ‘War Crimes’, in A. Cassese et al. (eds), The Rome Statute of the International
Criminal Court: A Commentary, Oxford University Press, Oxford, 2002, p. 423; A. Cullen, ‘The
Definition of Non-international Armed Conflict in the Rome Statute of the International Criminal
Court: An Analysis of the Threshold of Application Contained in Article 8(2)(f)’, Journal of Conflict and
Security Law, Vol. 12, No. 3, 2007, p. 445.

49 The wording of paragraph (2)(f) is the outcome of an initiative launched by Sierra Leone, the aim of
which was to reach a compromise between delegations in favour of introducing a list of war crimes
applicable to non-international armed conflicts and those against it. An initial proposal in that direction,
submitted by the ‘Bureau of the Committee of the Whole’, consisted of limiting the field of application of
the crimes in para (2)(e) by taking up the criteria elaborated in Art. 1(2) of Additional Protocol II
(A/CONF.183/C.1/L.59). As agreement could not be reached on that proposal, Sierra Leone suggested
the text that was ultimately retained. The aim was to appease the delegations that were opposed to
introducing war crimes into the law of non-international armed conflict, while avoiding a threshold as
high as that in Additional Protocol II (A/CONF.183/C.1/SR.35, para 8). See A. Cullen, above note 48,
pp. 419–445.
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of customary law, which makes no distinction between different types of non-
international armed conflict.

By contrast, other authors50 consider that if the concept of non-
international armed conflict in paragraph (2)(d) refers directly to that of common
Article 3, the notion in paragraph (2)(f) adds a time criterion. A non-international
armed conflict within the meaning of paragraph (2)(f) exists when that conflict is
‘protracted’. Whereas from the point of view of paragraph (2)(d), duration is a
factor that may perhaps be taken into account when evaluating the situation but
does not constitute a compulsory criterion, it is nonetheless an integral part of
the very concept of paragraph (2)(f). This notion does not therefore seem to
constitute an extension of the field of application of paragraph (2)(d) but creates a
separate category of non-international armed conflict with a view to criminalizing,
within the context of the Statute of the ICC, additional violations of international
humanitarian law, i.e. violations of rules in Additional Protocol II. The need to
achieve a compromise when preparing that provision seems to indicate that the
intention was to reach agreement on a different category from that referred to in
paragraph (2)(d).

Case law tends to provide support for the second interpretation. In the
Lubanga Dyilo case, the ICC Pre-Trial Chamber referred to Additional Protocol II
in order to interpret paragraph (2)(f) of the Statute. It thus apparently wanted
to confer a distinct meaning on this provision, defining a specific threshold of
applicability. The Chamber made it clear that this threshold is characterized by
two conditions: (a) the violence must achieve a certain intensity and be protracted;
(b) an armed group with a degree of organization, particularly the ‘ability to plan
and carry out military operations for a prolonged period of time’ must be in-
volved.51 Worded like that, this definition therefore seems to define a field of ap-
plication that is stricter than that of common Article 3, as it requires the fighting to
take place over a certain period of time. It is, however, broader than that of
Additional Protocol II as it does not require the armed group(s) concerned to
exercise territorial control.52 The category of conflict targeted here is therefore half
way between the categories referred to in common Article 3 and in Additional
Protocol II.

50 A. Bouvier, M. Sassòli (eds), How Does Law Protect in War?, Vol. 1, Geneva, ICRC, 2006, p. 110;
R. Provost, International Human Rights and Humanitarian Law, Cambridge University Press,
Cambridge, 2002, pp. 268 f.; W.A. Schabas, An Introduction to the International Criminal Court,
Cambridge University Press, Cambridge, 2007 (3rd edn), p. 116. See also the more balanced position of
E. David, who considers that, strictly speaking, para (2)(f) does not create a third category of non-
international armed conflict, but ‘that broader concept of armed conflict replaces that of Additional
Protocol II by way of lex posterior’ (David, above note 7, p. 137, ICRC translation).

51 International Criminal Court, Prosecutor v. Lubanga Dyilo, Case No. ICC-01/04-01/06-803, Decision on
the confirmation of charges (Pre-Trial Chamber I), 29 January 2007, paras 229–237, especially 234.

52 This new category also poses certain problems. There is no objective criterion that makes it possible to
state when the required minimum duration is reached. In addition, the question is raised of the legal
regime to be applied during the period in which the fighting may not yet be considered ‘sufficiently
protracted’ for it to be classified as a non-international armed conflict within the meaning of that
definition. Must a retroactive application of international humanitarian law be envisaged in that case?
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In sum, the Rome Statute of the ICC seems to identify two types of non-
international armed conflict: firstly, conflicts within the meaning of common
Article 3 (paras (2)(c)–(d)); and secondly, ‘protracted’ non-international armed
conflicts (paras (2)(e)–(f)). It should nonetheless be recalled that this innovation
in the Statute does not create a new concept of non-international armed conflict
in international humanitarian law, but simply aims at determining the ICC’s
jurisdiction. It therefore applies only to the exercise of that jurisdiction and does
not establish a category that is more generally applicable.

Controversial classification of certain armed conflicts

Armed conflicts are in reality not as clearly defined as the legal categories. Some of
them may not exactly tally with any of the concepts envisaged in international
humanitarian law. This raises the question of whether those categories need to be
supplemented or adapted with a view to ensuring that these situations do not end
up in a legal vacuum. Without claiming to be exhaustive, this chapter will examine
some dilemmas encountered in practice by referring to three types of situation
whose qualifications are controversial: control of a territory without military
presence on the ground; foreign intervention in non-international armed conflict;
and non-international armed conflicts on the territory of several States.

Control of a territory without military presence on the ground

Despite the clarifications contributed by the 1907 Hague Regulations and the 1949
Geneva Convention to the notion of occupation, it is not always easy in practice to
identify the situations that are covered by that concept. As Roberts points out, ‘the
core meaning of the term is obvious enough; but as usually happens with abstract
concepts, its frontiers are less clear’.53

The example of the Gaza Strip following the Israeli withdrawal illustrates
those difficulties with particular acuity. On 12 September 2005, the last Israeli
troops finished withdrawing from that region in which they had maintained a
continuous presence since the Six-Day War in 1967. In doing so, they were helping
to implement a ‘Disengagement Plan’ adopted by the Israeli government on 6 June
2004 and endorsed by parliament on 25 October of that same year.54 By virtue of
that plan, the authorities’ intention was to put an end to their responsibilities vis-à-
vis the people living in that territory.55 Should it therefore be concluded that those
measures marked the end of the occupation of the region in question? In other

53 Roberts, above note 17, p. 249.
54 Israeli Prime Minister’s Office, Cabinet Resolution Regarding the Disengagement Plan: Addendum

A – Revised Disengagement Plan – Main Principles, 6 June 2004, available at http://www.mfa.gov.il/MFA/
Peace+Process/Reference+Documents/Revised+Disengagement+Plan+6-June-2004.htm#A (last
visited 9 July 2009).

55 Ibid.
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words, was the physical withdrawal of the Israeli forces enough to admit that
effective territorial control characteristic of occupation did not exist any longer at
that time?

Some observers answer that question in the negative. It was thus recalled
that Israel retained substantial control over the Gaza Strip, although its troops were
no longer physically deployed in that area.56 The Disengagement Plan clearly stated
that Israel was to continue to exercise control over the borders of that territory, as
well as over its air space and coastal region.57 Moreover, Israel has the advantage of
being able to enter Palestinian territory at any time in order to maintain public
order.58 This power is made greater by the small size of the territory of Gaza and the
military means available. That interpretation would also find some support in
Article 42(2) of the 1907 Hague Regulations, which makes it clear that occupation
exists when the authority of the hostile army ‘has been established and can be
exercised’ (our emphasis). That ‘ability’ could be interpreted as meaning that
potential authority would suffice as confirmation of the reality of occupation.
The United Nations Secretary General thus considered that ‘the actions of IDF in
respect of Gaza have clearly demonstrated that modern technology allows an oc-
cupying Power to effectively control a territory even without a military presence’.59

According to that position, occupation of the Gaza Strip would therefore not have
ceased with the withdrawal of troops in 2005, as Israel could be said to continue to
exercise from a distance a power equivalent to the ‘effective control’ required under
the law of occupation.

However, other observers consider that a closer study of the treaty texts
shows that the ability of an occupier to impose its authority cannot be separated
from its physical presence in the territory under its control.60 While Article 42 of

56 See the Note by the United Nations Secretary-General: Situation of human rights in the Palestinian
territories occupied since 1967, UN Doc. A/61/470, 27 September 2006, para 6. See also Report on the
situation of human rights in the Palestinian Territories occupied by Israel since 1967, J. Dugard, Special
Rapporteur, E/CN.4/2006/29, 17 January 2006, paras 6 ff.

57 Israeli Prime Minister’s Office, above note 54, Chapter 1: Background – Political and Security
Implications.

58 For a more detailed analysis of the powers still being exercised by Israel following its withdrawal from
Gaza, see Gisha – Legal Center for Freedom of Movement, Disengaged Occupiers: The Legal Status of
Gaza, January 2007, pp. 29 ff, available at: http://www.gisha.org/UserFiles/File/Report%20for%
20the%20website.pdf (last visited 13 July 2009).

59 Situation of human rights in the Palestinian territories occupied since 1967, UN Doc. A/61/470,
27 September 2006, para 7. See also the Report of the Special Rapporteur of the Commission on Human
Rights on the situation of human rights in the Palestinian Territories occupied by Israel since 1967 (E/CN.4/
2006/29, 17 January 2006). See also C. Bruderlein, ‘Legal Aspects of Israel’s Disengagement Plan Under
International Humanitarian Law’, Legal and Policy Brief, Harvard University Program on Humanitarian
Policy and Conflict Research, November 2004, pp. 10–11; A. Bockel, ‘Le retrait israélien de Gaza et ses
conséquences sur le droit international’ Annuaire Français de Droit International, Vol. 50, 2005, p. 23;
I. Scobbie, ‘Is Gaza Still Occupied Territory?’, Forced Migration Review, Vol. 26, 2006, p. 18.

60 See Y. Shany, Faraway, so Close: The Legal Status of Gaza after Israel’s Disengagement, The Hebrew
University of Jerusalem International Law Forum, Research Paper No. 12-06, August 2006, p. 19. See
also Roberts, above note 17, p. 300; H.-P. Gasser, ‘Belligerent Occupation’, in The Handbook of
Humanitarian Law in Armed Conflicts, D. Fleck (ed), Oxford University Press, Oxford, 1995, p. 243;
M. Bothe, ‘Occupation, Belligerent’, Encyclopedia of Public International Law, Vol. 3, Elsevier,
Amsterdam, 1997, p. 764.

84
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the 1907 Hague Regulations accepts that occupation exists when the adversary’s
authority ‘can be exercised’, it makes it clear that that authority must first be
‘established’. It thus forges an indissociable link between the establishment of
authority, implying the deployment of a presence in the territory in question, and
the ability to extend that authority to the entire territory. As was recalled by the
International Court of Justice, effective control becomes apparent as a result of a
substitution of powers.61 Obviously, a similar threshold of application cannot be
achieved if the foreign forces are located outside the region in question. Moreover,
it is impossible to conceive of the implementation of most of the rules of
occupation unless there is a presence in the territory.62 It is actually impossible to
ensure public order and life in a territory, as required by Article 43 of the 1907
Hague Regulations, from outside. It would thus be paradoxical to require a State to
fulfil its international obligations if it is unable to do so because it is not present in
the area concerned. A similar interpretation would run counter to the basic tenets
of the law of occupation.

The example of Gaza shows to what extent the concept of occupation
poses difficulties of interpretation when it comes to applying it in practice. It would
be impossible within the limited framework of this article to deal with all the issues
associated with that concept. The ICRC is currently carrying out a consultation
process that will help to clarify a number of still controversial points.

Foreign intervention in non-international armed conflict

Two different forms of intervention may be distinguished here: (a) when one (or
more) third State(s) become involved in a non-international armed conflict in
support of one or other of the parties to the conflict; (b) when multinational forces
become involved in a non-international armed conflict in the course of a peace-
keeping operation.

The intervention of one or more third States in a non-international armed
conflict

This scenario, which is sometimes referred to as a ‘mixed conflict’, combines
characteristics which may derive from both international armed conflicts and non-
international armed conflicts. Depending on the configuration of the parties in-
volved, fighting in the field may be between the forces of the territorial State and
those of an intervening State, between intervening States taking action on both
sides of the front line, between government forces (of the territorial State or of
a third State) and non-governmental armed groups or between armed groups

61 ICJ, Case concerning Armed Activities on the Territory of the Congo, above note 17, para 173.
62 By way of example, see Art. 43 of the 1907 Hague Regulations and Arts. 55, 56 and 59 of the Fourth

Geneva Convention.
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only. This raises the issue of the legal definition of those situations that do not fit
into the standard categories of conflicts established by international humanitarian
law.

In its work, the ICRC considers that, depending on the warring parties, the
law that applies in such situations varies from one case to the next. Inter-State
relations are governed by the law of international armed conflict, whereas other
scenarios are subject to the law of non-international armed conflict.63 Thus inter-
vention by a third State in support of a non-governmental armed group opposed
to State forces results in the ‘internationalization’ of the existing internal conflict.
This fragmented application of international humanitarian law was implicitly
favoured by the International Court of Justice in the Case concerning Military and
Paramilitary Activities in and against Nicaragua: in its analysis of the conflict,
the Court differentiated between, on the one hand, the conflict between the
Nicaraguan government and the contras, and, on the other, the conflict between
that same government and the government of the United States.64 However, this
differentiated approach also raises certain practical problems. In many cases, the
distinction between conflicts deriving from one or other of the two types of armed
conflict is artificial or leads to results that are difficult to accept. When there is an
alliance of foreign government forces and rebel troops, the following questions are
raised, for example: What status needs to be given to civilians taken captive by
foreign forces and then handed over to the local group? Are the relevant rules of the
Fourth Geneva Convention to be applied to them (to the extent that there is an
armed conflict between the intervening State and the territorial State) or the rules
stemming from the law of non-international armed conflict (since they are held
by a non-governmental armed group)? In other words, does a different set of rules
need to be applied depending on whether those persons were arrested by the
foreign forces or directly by the local group?

In the light of these difficulties, the question is then raised of whether it is
desirable to envisage an adaptation of international humanitarian law as applicable
to non-international armed conflicts characterized by foreign military inter-
vention. Some observers suggest as much, requiring the law of international armed
conflict to be applicable in every case in which a foreign Power takes action on
behalf of one or other of the parties.65 This was the nature, in particular, of one of
the proposals made by the ICRC in its 1971 Report on the Protection of Victims of
Non-International Armed Conflicts.66 That proposal was nonetheless rejected by
the experts who studied the ICRC’s draft. It was suggested that it would tend to
make these conflicts worse, as the non-governmental groups would try to attract

63 See D. Schindler, ‘International Humanitarian Law and Internationalized Internal Armed Conflicts’,
International Review of the Red Cross, No. 230, 1982, pp. 255–264.

64 ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),
Judgment, ICJ Reports 1986, para 219.

65 I. Detter, The Law of War, Cambridge University Press, Cambridge, 2000, p. 49; E. David, above note 8,
p. 175.

66 ICRC, Protection of Victims of Non-International Armed Conflicts, above note 31, pp. 17 ff.
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third States in order to benefit from application of the law of international armed
conflict.67

The intervention of multinational forces in a non-international armed
conflict

We need to begin by recalling that the presence of multinational forces in this
context does not necessarily transform them into parties to the conflict. Usually,
these troops are not there to take part in the fighting, but are deployed with the aim
of conventional peace-keeping. Their mandate does not authorize them in that case
to provide support for one or other of the adversaries, but is limited to interposition
or observation. Moreover, they may only resort to using armed force in the case of
self-defence. Multinational forces must, however, be considered parties to the
conflict in two hypotheses. First, it may so happen that they take part directly in the
ongoing hostilities by supporting one of the warring entities. The United Nations
Organization Mission in the Democratic Republic of Congo (MONUC), for ex-
ample, provided military support for the government of the Democratic Republic
of the Congo in order to repel the offensives launched by the armed opposition.68

Secondly, when international troops are deployed without supporting one of the
warring camps, their status will be determined in accordance with the criteria
normally used to evaluate the existence of a non-international armed conflict.
Those troops must be considered as a party to the conflict if their level of in-
volvement reaches the required degree of intensity.69 This is not the case if recourse
to force is limited to the context of self-defence.

The nature of the armed conflicts considered here is controversial. For
most authors,70 these situations are to be equated with international armed con-
flicts. To the extent that the operations concerned are decided, defined and carried
out by international organizations, they are by nature included in that category.
It is of little relevance in that case whether the opposing party is a State or a

67 ICRC, Report on the Work of the Conference of Government Experts on the Reaffirmation and Development
of International Humanitarian Law Applicable in Armed Conflicts, ICRC, Geneva, August 1971, pp. 50 ff.,
especially paras 301 ff.

68 See, for example: United Nations Secretary-General, Fourth special report of the Secretary-General on the
United Nations Organization Mission in the Democratic Republic of the Congo, S/2008/728, 21 November
2008, paras 13 and 25.

69 See the subsection on ‘War and international armed conflict’ above.
70 See, in particular, D. Shraga, ‘The UN as an Actor Bound by International Humanitarian Law’, in

L. Condorelli et al. (eds), The United Nations and International Humanitarian Law, Pedone, Paris, 1996,
p. 333; P. Benvenuti, ‘The Implementation of International Humanitarian Law in the Framework of UN
Peace-Keeping’, in European Commission Humanitarian Office, Law in Humanitarian Crises: How Can
International Humanitarian Law Be Made Effective in Armed Conflicts?, Office for the Official
Publications of the European Communities, Luxembourg, 1995, pp. 96 f.; C. Emanuelli, ‘United Nations
forces and humanitarian law’, in L. Condorelli et al. (eds), The United Nations and international hu-
manitarian law, Paris, Pedone, 1996, pp. 357 ff.; R. Kolb, Droit humanitaire et opérations de paix
internationales, Bruylant, Brussels, 2006, pp. 57 ff.
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non-governmental group. In accordance with that doctrinal position, the
hypothesis envisaged constitutes an international armed conflict sui generis, the
particular status of the organization involved being enough to qualify it as such.
Nonetheless, the application of the law of international armed conflict in this
case does pose certain problems. In the hypothesis in which the conflict is
between multinational forces and unstructured armed groups, it seems, in par-
ticular, difficult to require the parties to comply with the Third Geneva Convention
of 1949. Taking another approach, which is that followed by the ICRC, a differ-
entiated application of international humanitarian law must be followed in
that case, depending on the parties to the conflict in each individual case in
the field. The law of international armed conflict must therefore be applicable
when international troops clash with government forces. By contrast, if fighting
is between those troops and non-governmental groups, it is the law of non-
international armed conflict which must prevail. The legal regime applicable
in the same conflict thus varies depending on the adversaries present in each
situation.71

Non-international armed conflicts taking place on the territory of several
States

Both Article 3 common to the Geneva Conventions and Additional Protocol II
specify their respective fields of application by clearly stating that the conflict in
question takes place on the territory of a State party to those instruments.
However, many conflicts between a government and an armed group are in prac-
tice carried out on the territory of two or even of several States. Some authors
consider that this is a new type of conflict that is not taken into account in the texts
currently in force. They refer to such conflicts as ‘transnational armed conflicts’ or
‘extra-State conflicts’ and consider that a specific type of international humani-
tarian law must apply to them.72 It is useful in this respect to differentiate between
various scenarios.

71 H. McCoubrey, N.D. White, The Blue Helmets: Legal Regulation of United Nations Military Operations,
Dartmouth, Aldershot, 1996, p. 172; L. Condorelli, ‘Le statut des forces des Nations Unies et le droit
international humanitaire’, in Les casques bleus: policiers ou combattants?, C. Emanuelli (ed), Wilson et
Lafleur Itée, Montreal, 1997, p. 110; B. Tittemore, ‘Belligerents in Blue Helmets: Applying International
Humanitarian Law to United Nations Peace Operations’, Stanford Journal of International Law, Vol. 33,
1997, p. 110; J. Pejic, ‘Status of Armed Conflicts’, in E. Wilmshurst and S. Breau (eds), Perspectives on the
ICRC Study on Customary International Humanitarian Law, Cambridge University Press, Cambridge,
2007, p. 94. Some authors also suggest that international humanitarian law be revisited with a view to
adapting it to the distinctive characteristics of multinational forces. For an attempt to do so, see R. Kolb,
above note 70, pp. 65 ff.

72 See, in particular, R.S. Schöndorf, ‘Extra-State Armed Conflicts: Is there a Need for a New Legal
Regime?’, New York University Journal of International Law and Politics, Vol. 37, No. 1, 2004, pp. 61–75;
G.S. Corn, ‘Hamdan, Lebanon, and the Regulation of Armed Conflict: The Need to Recognize a Hybrid
Category of Armed Conflict’, Vanderbilt Journal of Transnational Law, Vol. 40, No. 2, March 2007.
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‘Exported’ non-international armed conflicts

The parties to a classic non-international armed conflict (within the meaning of
common Article 3 or of Additional Protocol II) may well continue their fighting on
the territory of one or more third States with the explicit or tacit consent of the
government(s) concerned (These are known as ‘exported’ or ‘delocalized’ conflicts,
or ‘extraterritorial’ non-international armed conflicts.) In principle, the govern-
ment forces involved are pursuing the armed group seeking refuge in the territory
of a neighbouring State. In that kind of situation, an international armed conflict
does not exist since there is no conflict between two or more States (as required by
Article 2 common to the Geneva Conventions), given that the intervening State
acts with the consent of the territorial sovereign.

The law applicable in this case gives rise to controversy. Some authors
consider that what is being dealt with here is a different form of conflict and
recommend working out a new form of international humanitarian law, which
would constitute a third legal system alongside the law of international armed
conflict and the law of non-international armed conflict. They consider that, from
the perspective of the parties involved, these armed conflicts are very similar to
non-international armed conflicts, as they involve government forces in conflict
with armed groups. However, from the territorial point of view, these conflicts are
characterized by ‘internationalization’, as they are not confined within the borders
of a single State but concern two or more States.73 A new legal regime specially
adapted to that third category might lead, for example, as Schöndorf suggests, to a
combination of, on the one hand, the ‘law of non-combatants of inter-State armed
conflicts’ (treatment of civilians in enemy hands, principle of distinction) with, on
the other, the ‘law of combatants of intra-State armed conflicts’ (protection and
treatment of the wounded, sick and shipwrecked, no status for adversaries taken
captive, etc.).74 The author thus considers that there is nothing to justify a different
kind of protection for non-combatants (in the sense of civilians not taking part
directly in hostilities) depending on whether the conflict is inter-State or intra-
State. However, this kind of distinction would be acceptable for combatants as, in
the case of an intra-State conflict, the members of armed groups do not benefit
from the privilege granted to soldiers taking part in international armed conflicts.
This solution would allow account to be taken of both the internal (nature of the
parties to the conflict) and international (extraterritoriality) aspects of those armed
conflicts.

It is nonetheless not certain whether the territorial aspect is indeed a
constitutive factor of non-international armed conflict. It may actually be main-
tained that the reference to the territory of a High Contracting Party in common
Article 3 and in Additional Protocol II was simply intended to ensure that the
application of the relevant rules is linked to the jurisdiction of a State that has

73 See, in particular, Schöndorf, above note 72, pp. 41 ff.
74 Ibid., pp. 45 ff.
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ratified the treaties in question. The aim of this reference would therefore not be to
remove ‘exported conflicts’ from the field of application of international humani-
tarian law. Rather, it can be seen as a reminder – in the context of the law of non-
international armed conflict – of the principle according to which the international
conventions are only binding upon those States that have submitted to them.75

There is then nothing to stop this legal regime being applied, even if hostilities
extend beyond the borders of a single State. Moreover, given that the four Geneva
Conventions have now been ratified universally, the ICRC adds that, in practice,
the territorial criterion in Article 3 has lost its importance. Indeed, as that organ-
ization points out, ‘any armed conflict between governmental armed forces and
armed groups or between such groups cannot but take place on the territory of one
of the Parties to the Convention’.76

Cross-border non-international armed conflicts

Another possibility is that State forces enter into conflict with a non-governmental
armed group located in the territory of a neighbouring State. In that case, there is
thus no spillover or exportation of a pre-existing conflict. The hostilities take place
on a cross-border basis. If the armed group acts under the control of its State of
residence, the fighting falls within the definition of an international armed conflict
between the two States concerned. If, however, this group acts on its own initiative,
without being at the service of a government party, it becomes more difficult to
categorize the situation. Does an international armed conflict necessarily exist be-
cause a State uses armed force on the territory of another State? If that is so, should
members of the armed group be considered to be civilians taking part directly in
the hostilities? Is it more appropriate to consider that situation to be a cross-border
non-international armed conflict even if a parallel international armed conflict
between the two States may also be taking place? By contrast, must a non-inter-
national armed conflict be deemed to exist solely in the hypothesis according to
which the State of residence of the armed group accepts or tolerates intervention
by its neighbouring State, the absence of consent leading it to be classified as an
international armed conflict?77 Lastly, should this be considered a new type of
conflict, requiring a specific legal regime that has yet to be defined?78

75 See D. Jinks, ‘September 11 and the Laws of War’, Yale Journal of International Law, Vol. 28, 2003, pp. 36
f.; M. Sassòli, ‘Transnational Armed Groups and International Humanitarian Law’, Occasional Paper
Series, Harvard University, Winter 2006, Number 6, p. 9; J. Cerone, ‘Jurisdiction and Power: The
Intersection of Human Rights Law and the Law of Non-International Armed Conflict in an
Extraterritorial Context’, Israel Law Review, Vol. 40, No. 2, 2007.

76 ICRC, How is the term ‘Armed Conflict’ defined in international humanitarian law?, above note 23, p. 3.
See also Moir, above note 39, p. 31.

77 David considers that an international armed conflict exists when the armed group claims to represent the
State and has the support of a section of the population (David, above note 7, p. 127).

78 Corn refers to these situations as ‘transnational armed conflicts’ and suggests that the ‘foundational
principles of the law of armed conflict’ be applied to them, i.e. essentially, common Article 3 and some
principles governing the conduct of hostilities (Corn, above note 72).
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One recent example is that of Lebanon in the summer of 2006. It may be
recalled that a high-intensity armed conflict had begun on 12 July following vari-
ous attacks by Hezbollah’s military component on positions and villages in Israeli
territory. For instance, eight Israeli soldiers had been killed in the course of those
operations and two others taken captive. The Israeli authorities retaliated by
launching a ground, air and sea offensive on Lebanon. The hostilities continued
until 14 August, when a ceasefire that had been agreed by the two governments
concerned entered into effect.79

The Commission of Inquiry set up by the United Nations Human Rights
Council considered that an international armed conflict had taken place, although,
in its view, the Lebanese armed forces had never taken part in the fighting. In its
report dated November 2006, it considered that Hezbollah should be considered a
militia ‘belonging to a Party to the conflict’, within the meaning of Article 4A(2) of
the Third Geneva Convention of 1949. In support of that position, it stressed that
Hezbollah, as a legally established political party, was represented in parliament
and in the Lebanese government. In addition, for several years Hezbollah
had assumed the role of an anti-Israeli resistance movement in southern Lebanon,
a fact acknowledged by the President of Lebanon himself, who had called the
armed branches of that group ‘national resistance fighters’.80 According to the
Commission, the war in 2006 thus assumed an international character by virtue of
the organic link existing between Hezbollah and the State of Lebanon at that time.

There is nonetheless some doubt about whether the arguments put for-
ward by the Commission really do allow the conclusion to be reached that the
hypothesis of Article 4A(2) of the Third Geneva Convention had been realized in
the case in point. Actually, those arguments are not enough to show a sufficiently
narrow link between the Hezbollah combatants and the Lebanese government. For
that link to exist, those combatants need to have been acting ‘on behalf of ’ the
latter.81 Expressed differently, ‘[i]n order for irregulars to qualify as lawful com-
batants, it appears that international rules and State practice […] require control
over them by a Party to an international armed conflict and, by the same token, a
relationship of dependence and allegiance of these irregulars vis-à-vis that Party to
the conflict’.82 This is how the expression ‘belonging to a Party to the conflict’ must
be understood in Article 4A(2) of the Third Geneva Convention.83 In the case in
question, it seems that the required degree of control was not achieved. On the
contrary, the Lebanese authorities stated on several occasions that they had not
been aware of the attacks that were at the origin of the conflict and that they did not
approve of them. They made this statement officially in a letter addressed to the

79 For more details of the circumstances and the course of this conflict, see Commission of Inquiry on
Lebanon, Report pursuant to Human Rights Council resolution S-2/1, A/HRC/3/2, 23 November 2006.

80 Ibid., paras 50–62.
81 J. Pictet et al. (eds), Geneva Convention III Relative to the Treatment of the Prisoners of War: Commentary,

ICRC, Geneva, 1960, p. 57.
82 ICTY, Prosecutor v. Tadic, Judgment (Appeals Chamber), above note 2, para 94.
83 Ibid.
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Secretary General and the Security Council of the United Nations.84 Consequently,
in this case a double legal classification probably needs to be retained. Alongside an
international armed conflict between Israel and Lebanon, the war in 2006 con-
stituted a non-international armed conflict between Israel and Hezbollah, whose
distinctive feature was that it took place across a border.85 It is therefore the nature
of the belligerents rather than the transborder character of the situation which in
this case constitutes the decisive criterion for classifying the conflict.86

That position nonetheless raises certain questions about the application of
the law, particularly in connection with combatants who are taken captive. It im-
plies that the Fourth Geneva Convention would have to apply to detained members
of Hezbollah to the extent that they were nationals of Lebanon or of a State not
entertaining diplomatic relations with Israel.87 However, the Israeli soldiers de-
tained by the armed group would benefit only from the protection granted by the
law of non-international armed conflicts. That position therefore raises a problem
with regard to the equality of the belligerents. If, however, one considers that the
law of non-international armed conflict also applies to those detained in Israeli
hands, equality has been upheld, but at the cost of a weakening of the applicable
standards.

Other observers propose further different readings of the Lebanese con-
flict. Some of them consider, for instance, that this example is illustrative of a new
type of armed conflict, which cannot be classified as an international armed con-
flict or as a non-international armed conflict, and which, hence, implies the
application of a specific international humanitarian law.88

The question of the international fight against terrorism

The debate about the nature of cross-border armed conflicts prompts questions
about the current clash between some States and Al Qaeda. In the case in point, this
conflict takes the form of a series of terrorist attacks and anti-terrorist operations in
several countries. Can the sum total of these events then be considered as a (cross-
border global) armed conflict to which international humanitarian law would
apply?89 Does it constitute a new type of armed conflict giving rise to the

84 See, in particular, Identical letters dated 13 July 2006 from the Chargé d’affaires a.i. of the Permanent
Mission of Lebanon to the United Nations addressed to the Secretary-General and the President of the
Security Council, A/60/938-S/2006/518, 13 July 2006.

85 See David, above note 7, p. 156.
86 L. Zegveld, Accountability of Armed Opposition Groups in International Law, Cambridge University Press,

Cambridge, 2002, p. 136.
87 Fourth Geneva Convention, Art. 4(1) and (2).
88 See note 78 above.
89 See J.C. Yoo, J.C. Ho, ‘The Status of Terrorists’, UC Berkeley School of Law, Public Law and Legal Theory

Research Paper No. 136, 2003. Jinks also considers that the attacks of 11 September 2001 constitute a non-
international armed conflict between the United States of America and Al Qaeda and that common
Article 3 is therefore applicable in this case (Jinks, above note 75, pp. 11 f. and 30 ff.).
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application of a legal regime that has yet to be established?90 Or is it a phenomenon
that is not related to armed conflict? The same question could also be asked with
regard to transnational criminal groups. Some observers do not hesitate to refer,
for example, to the existence of a ‘global war on drugs’.91

The key issues in the matter have already been discussed at length.92 It is
enough to recall at this juncture that the answer needs to be flexible enough to take
account of the different types of armed conflict provided for under international
humanitarian law. Basically, Al Qaeda’s way of operating probably excludes it from
being defined as an armed group that could be classified as a party to a global non-
international armed conflict. In accordance with the current state of intelligence, it
appears, rather, to be a loosely connected, clandestine network of cells.93 These cells
do not meet the organization criterion for the existence of a non-international
armed conflict within the meaning of humanitarian law. Some experts nonetheless
think that it is not impossible for a conflict between one or more States and a
transnational armed group to reach that level one day.94 In the Hamdan v. Rumsfeld
case, the United States Supreme Court seems to take that view, considering that
Article 3 common to the 1949 Geneva Conventions is applicable to the members of
Al Qaeda, and to the persons associated with that organization, who were taken
captive during the fight against terrorism.95

Apart from that particular problem, in certain contexts the fight against
terrorism may also take the form of an armed conflict. That is the case when it
results in a clash between States, as was the case when the United States of America
attacked Afghanistan in October 2001. That fight may also be the equivalent of a
classic (internationalized) non-international armed conflict, as was the case in
Afghanistan from 19 June 2002 onwards, on which date a transition government
was established. With the support of the international coalition, the newly estab-
lished authorities were to deal with high-intensity fighting against organized non-
government troops, i.e. those of the Taliban.

90 See Schöndorf, above note 72; Corn, above note 72; R.D. Sloane, ‘Prologue to a Voluntarist War
Convention’, Boston University School of Law, Working Paper No. 07-09. Balendra seems to suggest an
additional option that would consist of having recourse to a variable definition of armed conflict: that
definition would be narrow when international humanitarian law and the international human rights
law do not concur and broad when they do (N. Balendra, ‘Defining Armed Conflict’, Cardozo Law
Review, Vol. 29, No. 6, 2008).

91 M. Kenney, ‘The Challenge of Eradicating Transnational Criminal Networks: Lessons from the War on
Drugs’, Paper prepared for delivery at the 2002 annual meeting of the American Political Science
Association; D.M. Luna, ‘Narco-Trafficking: What Is the Nexus With the War on Terror?’, 8 October
2008, available at http://merln.ndu.edu/archivepdf/terrorism/state/110828.pdf (last visited 9 July 2009).

92 See J. Pejic, ‘Terrorist Acts and Groups: a Role for International Law?’, British Yearbook of International
Law, 2004, pp. 85 ff.

93 See, in particular, ICRC, International humanitarian law and the challenges of contemporary armed con-
flicts, Excerpt of the Report prepared by the International Committee of the Red Cross for the 28th
International Conference of the Red Cross and Red Crescent Geneva, December 2003, pp. 232 ff. See also
Pejic, above note 92, pp. 85 ff.; Sassòli, above note 75, pp. 10–11.

94 Sassòli, above note 75, p. 9.
95 Supreme Court of the United States, Hamdan v. Rumsfeld, 548 US 557 (2006), pp. 65–69.
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Conclusion

This review of the different forms of armed conflict in international humanitarian
law has shown just how difficult it can be to classify situations of violence and
hence to determine the rules that apply. These difficulties are partly related to the
legal categories themselves, whose content is often imprecise in the treaty texts
establishing them. In that respect, the development of international practice is
essential as it enables those categories to be gradually expressed in concrete terms
by assessing them in the light of real situations. The most outstanding contribution
in this regard is probably that of the ICTY with regard to the concept of non-
international armed conflict. The ICTY’s case law has not only identified the two
constitutive elements of that concept, but has also put forward a wide range of
indicative criteria making it possible to verify, on a case-by-case basis, whether each
of these components has been achieved. Other elements deriving from the typology
of armed conflicts would, however, deserve additional clarification. The case of
the Gaza Strip is just one example of the difficulty of taking account of all the
dimensions of the concept of occupation. Other uncertainties persist, in particular,
about the criteria enabling the beginning or the end of an occupation to be
determined.

The classification of situations of armed violence is also often linked to
political considerations, as the parties involved endeavour to interpret the facts in
accordance with their interests. On the basis of the margin of discretion allowed by
the general terms of the legal categories, it is not unusual, for instance, for States to
refuse to admit that they are involved in an armed conflict. They prefer to play
down the intensity of the situation by claiming to carry out an operation to
maintain public order. In so doing, they deny the applicability of humanitarian
law. This tendency is encouraged by the fact that there is no independent inter-
national body authorized to decide systematically on cases that are likely to relate
to one or other form of armed conflict. It is true that the ICRC, whose work is
based primarily on international humanitarian law, informs the parties concerned
of its assessment of situations, unless it would not be in the interest of the victims
to do so. However, those who receive that assessment are not bound by the ICRC’s
view. Under those conditions, it seems even more important to clarify the relevant
concepts, with a view to reducing the scope for interpretation, thus reinforcing the
predictability of international humanitarian law.
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