


statements made by several States at diplomatic conferences, most of which are
ambiguous;72 and the reported operational practice of only two States.73 Among all
these sources, at most two cite customary international law as the legal basis for
regulations on the use of exploding bullets.74 Even disregarding the existence of
contrary State practice, this body of evidence is insufficient to establish the
customary nature of the rule as stated.

The examples of operational practice adduced by the Study are
particularly questionable. The Report on the Practice of Indonesia states only
that exploding bullets are reported as prohibited in Indonesia, an unconfirmed
example of State practice.75 The Report on the Practice of Jordan states only that
Jordan ‘‘does not use, manufacture or stockpile explosive bullets’’, but does not
state whether it does so out of a sense of legal obligation under customary or treaty
law, or whether it simply chooses not to do so due to policy or practical
concerns.76 In general, the Study fails to recognize that different militaries have
different requirements, and that a State may decide not to use exploding
ammunition for military rather than legal reasons.

The only example of actual battlefield behavior cited by the Study in
support of Rule 78 is an accusation by the Supreme Command of the Yugoslav
People’s Army (‘‘JNA’’) of the Socialist Federal Republic of Yugoslavia that
Slovene forces used exploding bullets.77 It is unclear whether the bullets were used
by ground forces against other ground forces, by airplanes against personnel, or in
some other way. Most important, due to the use of ellipses in the Study, it is
unclear whether the alleged behavior by Slovene forces was criticized as being
‘‘prohibited under international law’’ due to the anti-personnel use of exploding
bullets per seor, rather, criticized as being used against ‘‘members and their

review of the 12.7mm Raufoss Multipurpose projectile, which concluded that munition was legal.
Defense Legal Office, Defense Corporate Support, Australian Ministry of Defense, Memorandum CS 97/
23/23431 (January 23, 2001), Subject: Legal Review of the 12.7mm Ammunition Produced by NAMMO.
The Australian legal review was the subject of a presentation at the ICRC’s Expert Meeting on Legal
Reviews of Weapons and the SIrUS Project, held at Jongny-sur-Vevey from January 29–31, 2001.

72 Statements made by Brazil and Colombia do not support the assertion that the rule as written is
customary, but rather express support for the prohibition of exploding bullets in some context. Study,
Vol. II, p. 1790, paras. 28–29. The Study also includes statements by Norway and the UK made at the
Second CCW Review Conference (2001) and before the ICJ in the Nuclear Weapons Case(1995),
respectively. See Ibid. at p. 1791, para. 32–33 (Norway) and para. 34 (UK). The Norwegian statement to
the ICRC reflects Norway’s view that one must consider a number of factors, including intended use,
when assessing the legality of a weapon; the UK statement appears to be a description of what the St.
Petersburg Declaration provides.

73 The Study sets forth only three purported examples of operational practice: the Report on the Practice of
Indonesia (Vol. II, p. 1791, para. 30); the Report on the Practice of Jordan (Ibid. at para. 31); and a
statement by the Yugoslav Army (Ibid. at p. 1792, para. 37). The Report on Indonesia does not actually
appear to evidence operational practice; rather, it simply states what applicable law is in Indonesia.

74 These are the military manuals of Germany and, arguably, the Penal Code of Yugoslavia.
75 Study, Vol. II, p. 1791, para. 30.
76 Ibid., para. 31.
77 ‘‘The authorities and Armed Forces of the Republic of Slovenia are treating JNA as an occupation army;

and are in their ruthless assaults on JNA members and their families going as far as to employ means
and methods which were not even used by fascist units and which are prohibited under international
law (…). They are (…) using explosive bullets.’’ Ibid., p. 1792, para. 37.
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families’’ (emphasis added) – allegations that, if true, would state a violation of
other tenets of international law. It is thus difficult to determine whether this
example supports the broad rule postulated by the Study, or a narrower rule
restricting certain anti-personnel uses of exploding bullets.

Non-international armed conflict

The Study also asserts that Rule 78 is a norm of customary international law
applicable in non-international armed conflicts. The Study, however, provides
scant evidence to support this assertion. The St. Petersburg Declaration refers only
to international armed conflict between States party to the Declaration; the
Declaration does not mention internal conflict. In fact, the Study’s only evidence
of opinio jurisin this regard is the failure, in military manuals and legislation cited
previously, to distinguish between international and non-international armed
conflict. Since governments normally employ, for practical reasons unrelated to
legal obligations, the military ammunition available for international armed
conflict when engaged in non-international armed conflict, and since there is
ample history of the use of exploding bullets in international armed conflict, the
Study’s claim that there is a customary law prohibition applicable in non-
international armed conflict is not supported by examples of State practice.
Furthermore, this analysis fails to account for the military manual of the UK, cited
in the Study, which prohibits the use of exploding bullets directed solely at
personnel only in international armed conflict.78

Summary

Virtually none of the evidence of practice cited in support of Rule 78 represents
operational practice; the Study ignores contrary practice; and the Study provides
little evidence of relevant opinio juris. The evidence in the Study of restrictions on
the use of exploding bullets supports various narrower rules, not the broad,
unqualified rule proffered by the Study. Thus, the assertion that Rule 78 represents
customary international law applicable in international and non-international
armed conflict is not tenable.

Rule 157: ‘‘States have the right to vest universal jurisdiction in their
national courts over war crimes.’’

Impunity for war criminals is a serious problem that the United States consistently
has worked to alleviate. From the Second World War to the more recent crises in
the former Yugoslavia and Rwanda, the United States has contributed substantially
towards ensuring accountability for war crimes and other international crimes.
Efforts to address the problem of accountability have, logically, focused on

78 Ibid., p. 1789, para. 19.
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treaty obligations with those taken out of a sense of customary legal obligation
under customary international law. These errors undermine the Study’s
conclusion that Rule 157 constitutes customary international law.

Diverse understandings of ‘‘war crimes’’

The national legislation cited in the commentary to Rule 157 employs a variety of
definitions of ‘‘war crimes,’’ only a few of which closely parallel the definition
apparently employed by the Study, and none that matches it exactly.83 Much of the
legislation cited does not precisely define ‘‘war crimes’’ and therefore cannot be
relied on to support the rule. Although the military manuals of Croatia, Hungary,
and Switzerland, among others, appear to define ‘‘war crimes’’ as ‘‘grave
breaches,’’ the lack of specificity leaves the intended meaning ambiguous.84 Even
among the few States that employ a definition of ‘‘war crimes’’ similar to that in
Rule 156, no State definition mirrors the Study’s definition precisely. Canada, for
example, includes ‘‘grave breaches’’ of the Geneva Conventions and Additional
Protocol I, violations of the Hague Convention, violations of ‘‘the customs of
war,’’ and possibly certain violations of AP II, but, unlike the Study, does not
specifically include ‘‘serious violations of Common Article 3 of the Geneva
Conventions’’ in its definition. Furthermore, the Study does not assert that
Canada’s conception of ‘‘violations of the customs of war’’ matches that of the
Study.85 It is therefore evident, simply by the diversity of definitions of ‘‘war
crimes’’ employed by various States, that State practice does not support the
contention that States, as a matter of customary international law, have the right
to vest universal jurisdiction in their national courts over the full set of actions
defined by the Study as ‘‘war crimes.’’

Exercise of universal jurisdiction over only limited acts

Although the Study cites legislation from more than twenty States that supposedly
demonstrates the customary nature of Rule 157, not one State claims jurisdiction

custom-generating practice, but only as regards the custom of making such verbal acts, not the conduct
postulated in them.’’ K. Wolfke, ‘‘Some persistent controversies regarding customary international law’’,
Netherlands Yearbookof International Law, Vol. 24, 1993, p. 1.

M. Cherif Bassiouni has discussed the limited practice of States invoking universal jurisdiction to
prosecute various international crimes. He notes, ‘‘No country has universal jurisdiction for all these
crimes [genocide, war crimes, crimes against humanity, piracy, slavery, torture, and apartheid]. It is
therefore difficult to say anything more than universal jurisdiction exists sparsely in the practice of states
and is prosecuted in only a limited way.’’ M. Cherif Bassiouni, ‘‘Universal jurisdiction for international
crimes: Historical perspectives and contemporary practice’’, Virginia Journal of International Law, No.
42, 2001, pp. 81, 136 n.195.

83 Study, Vol. II, pp. 3894–3912, paras. 163–245.
84 Ibid., p. 3858, para. 22 (Croatia), p. 3859, para. 28 (Hungary), and p. 3861, para. 38 (Switzerland). The

Study also includes a number of citations to State laws and manuals that do not include law of war
offenses, but rather refer to provisions such as ‘‘other punishable acts against human rights’’ (Costa
Rica, p. 3899, para. 182); ‘‘crimes against humanity, human dignity or collective health or prosecutable
under international treaties’’ (Cuba, p. 3899, para. 184); and the substance of Articles 64 and 66 of GC
IV related to the trial of civilians in occupied territory (Argentina, p. 3894, para. 163).

85 Ibid., p. 3858, para. 20; see also Ibid., p. 3864–3865, paras. 51–52.
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over all the acts cited in Rule 156 as ‘‘war crimes’’ in the absence of a State
connection to the act, whether it be territorial or based on the active personality,
passive personality, or protective principles.86 The domestic legislation of a
number of States, including Australia, Belgium, Colombia, Cyprus, and
Zimbabwe, only asserts universal jurisdiction over grave breaches of the Geneva
Conventions and AP I.87 Other domestic legislation is focused even more
narrowly: the legislation of Barbados, Botswana, Singapore, and Uganda, for
instance, only asserts universal jurisdiction over grave breaches of the Geneva
Conventions.88 Further, many of the military manuals cited (including those of
Belgium, France, South Africa, Spain, Sweden, and Switzerland) only refer to
universal jurisdiction in the context of ‘‘grave breaches,’’ not ‘‘war crimes’’ more
generally.89

Lack of ‘‘pure’’ universal jurisdiction

Additionally, several of the examples of State practice in the Study are not evidence
of States vesting pure universal jurisdiction in their national courts over a set of
offenses. Bangladesh’s relevant criminal legislation, for instance, only grants
jurisdiction over acts occurring in Bangladesh.90 The Netherlands’ military manual
states that its law ‘‘has not entirely incorporated the principle of universality (…).
It requires that the Netherlands be involved in an armed conflict.’’91 Other States
provide for universal jurisdiction only for a subset of acts within their various
definitions of ‘‘war crimes.’’ France vests universal jurisdiction in its courts over
serious violations of international humanitarian law only in cooperation with the
International Criminal Tribunals for the Former Yugoslavia and for Rwanda, and
relies on the territoriality, active, and passive personality principles for all other
war crimes.92 Likewise, Australia vests universal jurisdiction in its national courts
over ‘‘grave breaches’’ of the Geneva Conventions and Additional Protocol I, but
requires active personality in order to exercise jurisdiction over other war crimes.93

Finally, the Study cites several law of war treaties that do not actually illustrate
cases in which States Parties agreed to establish universal jurisdiction. For instance,
Amended Protocol II to the CCW and the 1997 Ottawa Convention contemplate a
territorial link between the State Party and the wrongful act.94

86 See Study, Vol. I, p. 604 n. 194 (listing States). This discussion is not intended to suggest that the U.S.
Government believes that the Study has shown conclusively the customary nature of Rule 156.

87 Study, Vol. II, p. 3895, para. 166 (Australia); p. 3896, para. 172 (Belgium); p. 3898, para. 180
(Colombia); p. 3899, paras. 185–186 (Cyprus); p. 3912, para. 245 (Zimbabwe).

88 Ibid., p. 3896, paras. 170 (Barbados) and 174 (Botswana); p. 3908, para. 227 (Singapore); p. 3910, para.
236 (Uganda).

89 Ibid., p. 3888, para. 145 (Belgium); p. 3889, para. 148 (France); p. 3890, para. 153 (South Africa); p.
3890, para. 154 (Spain); pp. 3890–3891, para. 155 (Sweden); p. 3891, para. 156 (Switzerland).

90 Ibid., pp. 3959–3960, para. 397.
91 Ibid., p. 3889, para. 150.
92 Ibid., pp. 3900–3901, paras. 192–195.
93 Ibid., pp. 3894–3895, paras. 165–166.
94 Ibid., p. 3885, paras. 132–133.
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